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Addenda et Corrigenda 



CsLSe 546 for " Wesmarteau " in citation 
read " Desmarteau.'* 

Page 280 for *' RemoTal" in third line from 
bottom read " renewal." 

Praotioe — ^Application by way of Chamber 

1 summons — First step in proceedings — ^Neces- 
sity for summons to be sealed. 

In re Gold d 8. Vancouver, [1919] 
2 W. W. R. 249 (B.C.). 

Sale of land — Conveyance — Coven- 
ant for title. — ^Defendants agreed to sell 
and subsequently executed a conveyance of 
certain land to plaintiff, to part of which, 
however, by reason of the defendants having 
inadvertently conveyed it fo the Crown, the 
plaintiff could not get title. After action 
brought on the covenant for title in the con- 
veyance, the defendants who had been trying 

2 to get the land back from tihe Crown suc- 
ceeded In doing so and the plaintiff's title 
was registered. Plaintiff proceeded, how- 
ever, in his action claiming, by reason of de- 
lay in getting title, damages from failure of 
purchasers of lots into which the land had 
been subdivided to make ftheir payments 
when they would otherwise have done so 
and consequent loss to plaintiff of profits on 
reaale. Held (reversing judgment of Mor- 
rison, J., upon verdict of a jury ; McPhillips, 
J. A., dissenting), that such damages were 
not recoverable. Engel v. Fitohj 38 L. J. 
Q. B. 304, distinguished. 

Bagley v. British Columbia South- 
ei'n Railway Company, [19191 2 
W. W. R. 250 (B.C.). 

Attenipted rape — Option for tlie 
Conrt of t he General Sessions .of tlie 
Peaee — White slavery — Consent of 
Jadge and of aoonsed — Signatare npon 
eonvietion — Habeas eorpns— Cr. C. 600, 
727. — ^The Court of General Sessions of the 
Peace is without jurisdiction upon a charge 

3 of attempted rape. — ^A charge of attempted 
rape cannot, once the case is before the 
Court of the General Sessions of the Peace, 
be changed to one of carnally knowing a 
minor under the age of fourteen without 
the previous consent of the Judge and the 
accused, that such consent be inscribed upon 
the record, and the accused Ihad the right 
to declare his option upon this further charge. 
— If toe sentence, whereby an accused is 
condemned is not signed hy the magistrate 
who gave it nor bears the seal of the Court, 



such conviction will be quashed upon a writ 
of habeas corpus.. 

In re Fontaine (1919), 21 Q. P. R. 

295. 

Order 49, r. 1, British Colnmbia — 
Rnle absolute. — Order 40« r. 1, of the Brit- 
ish Columbia rules, by which "causes, mat- a 
ters or appeals may be consolidated by order ^ 
of tjhe Court or Judge, in such a manner as 
to the Court or Judge may seem meet,** is 
absolute and leaves the matter so far as 
ultra vi^es is concerned ent^'ely in the 
bauds of the Judge* 

Re Arnold Estate; Dominion Trust 
Co, V. Netc York Life Insurance 
Co.; Dominion Trust Co. v. Mu- 
ual lAfe Assurance Co. of Canada; 
Dominion Trust Co. v. Sovereign 
Life Assurance Co. of Canada 
(1919), 44 D. L. R. 12 (P. C— 
B.C.). 

In an action for assault and wrongful 
imprisonment arising from the arrest and 
imprisonment of the plaintiff for non-pay- 
ment of school rates and taxes the plaintiff k 
contended that the rate was not made up as 
required by the ertatute. The Court held 
that the burden of proving this was. under 
the pleadings, on the plaintiff and lie had 
not satisfied this burden. 

Taylor v. Durno (1919), 45- D. L. 
R. 450 (N.S.). 

Insnranee — Dry-doek — Covenant to 
insnre against ** niarine risks ** — Con- 
strued to cover nse in karbor as ^vell 
as Jonrnesrings by sea — Not covering 
destmction froni inkerent ^veakness 
in still water. — Where the lease of a dry- 
dock was for the purpose of its being taken 
from Seattle to Victoria Harbour and used 
there in the construction of caissons, a cov- /• 
enant by the lessee to have it insured ^ 
"against both marine and fire risks " was 
construed to provide for insurance against 
marine risks not only in its journeyings by 
sea, but also while in course of use. But 
" marine risks '* would not include destruc- 
tion because of its own inherent unfitness 
for the use to which it was put,- aid entirely 
dis£K>ciated from any peril by wind or water. 

Seattle Construction tk Dry Dock Co. 
y. Ctrant Smith d Co. and McDon- 
nell Ltd., [19191 3 W. W. R. 33 
(P. C— B. C.) ; 48 D. L. R. 172. 
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56 S. C. R. 

57 S. C. R. 

58 S. r. R. 

24 R. T.. n.8. p. 432 to end. 

25 R. L. n.s. 



15 O. W. N. p. 195 to end. 

16 O. W. N. 

17 O. W. N. to p. 238. 



QUEBEC. 



27 Que. K. B. p. 480 to end. 

28 Quo. K. B. 

24 R. de J. p. 508 to end. 

25 R. de J. 

20 Q. P. R. pp. 145 to end. 

21 Q. P. R. to p. 298. 



X.B. — The above reports are all that were available on De<»ember 15th, 1919,* when 
the manuscript of the Digest was closed and the cases numbered. 



See Appendix B. for cases reported in the above reports already di>?e8tei in 
Volume VIII., and not reprinted. 
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[From 16th December, 1918, to ,15th December, 1919.] 



ABSTBAGT OF TITLE. 

8e9 yCRDQB AND Pt7B0HASXK» V. 



ACCIDENT. 



See Nw^iQTtmom aud Titi.E8 thsbs Notsd. 



ACCORD AMD 8ATI& 
FACTION. 

Bee CoNiBACT, VI. 4. 



Accouirrs, befebenoes 

AND INQITIRIES. 

Aooovnt — Judgment — Reference — 
J Report — Opening up — Appeal — Further 
direotiona — Costs — Shares in skip — ^Dis- 
bursements. 

Johnson V. McKay (1919), 17 0. W. 
N. 115. 

Company — Assets — New company ac- 
Q quiring — Trustee — Veatui que trust — Value of 
^ property — Reference to local registrar. 

McLeod V. Fisher (1919), 48 D. L. 
R. 764 (Sask.). 

Reference — Report of referee. — In a 

contest between two sets of claimants, each 
claiming to be entitled to the residue of the 
estate oif C, the case of one set of claimants 
was supported by the testimony of admit- 
3 ted relatives, while that of the other was 
based upon hearsay statements of alleged 
relatives, and documents as to the genuineness 
of which there was the gravest suspicion, 
due to their appearance and the circum- 

A.D. — 1 



stances under which they were produced. — 
The question as to which of the two sets of 
claimants was entitled to the residue waa 
referred to a referee, who took evidence, and 
reported in favour of the former. The find- 
ing of the referee having been reversed on 
application to confirm his report. On appeal, 
held, that the judgment appealed from must 
be reversed, and the finding of the referee 
restored, with costs. 

Re Cochran's Trusts (No, t) 
(1»19),62N. S.R.278. 

Report of master — Motion to open up— 
Defendants not appearing on reference — 
Denial of indulgence — Notice of settling re- 
port not given to defendants — ^Rule 424 — 4 
Report set aside for purpose of notice of 
settling only — Costs. 

Scott v. Gardiner (1919), 17 O. W. 
N. 112. 

Report— Settlement of by Master, in 

absence of defendants and without notice to ^ 
them — ^Rule 424— Report set aside. 6 

Richardson v. McCaffrey (1919). 17 
O.W.N. 78. 

Damages — Aseertainment of — Bnild- 
ing Oontraoti See 307. 



AcnoN. 

I. Oanse of Aetion. 

H. Conditions Preeedent to Ac- 
tion. 

1. Notice of Action [6-8]. 

2. General. 

III. Joinder of Causes of Action [9. 

10]. 

IV. Consolidation of Action.* 

V. Form of Action — Class Action* 
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IHL Termination of Aotion* 

1. Non-Suit and Peremption [11- 
20]. 

2. Seuxbuent. . •*. ' 

• •• ' , • 

3. Stat of Psoci^ontod^,; ^21-25] . 
(See also Appi^ki/. V^ '-^Ajlbitba- 

TION A1U». Aw.A^p; C. II. — ^ABMT 

Af»D NaVT y^ COMPANT LAW, 

.. -^XV. B.'ll (WiNDINO-UP) — 

. : ;. 'JBfibcUTION, II. 1 — MORATOB- 

- , , ', .*• lUK. 

4. Dl8CX>NTINUAN0B. 

5. Death. (See VII). 

6. DiSMISSAI* 

Vn. BoTlvor of Action.* 

[General CroM-Referenees.] 



Admiralty — Company I«aw (Winding 
up), XV. B. 11 — Mnnieipal. liaw 
(By-laws), IV. 2, VXI.— Williu 11. 



HI. Joinder of Oansee of Aetion. 

Dilatory ezeoption — O. P. 87, 177. — 

. Plaintiff cannot pray by, in the same fait 
'•that a will be declared nail, that a property 9 
be divided, and that dotation certificates 
iasued by a mutual benefit society be attrib- 
uted to him. 

8t. Auhin T. Lamarr€ (1919), 20 
Q. P. R. 389. 

Bale — Transfer of debt in part pay- 
n&ent of — Suit to eaneel transfer and 
to reeover pnreliase priee— Joinder of 
elainis in one suit. — A purchaser may, in 
the one suit, seek the setting aside of a trans- 10 
fer of a debt, given in part payment of the 
purchase price, and the recovery of the pur- 
chase price. Two sellers, in similar circum- 
stances, may join in the one suit 

Cofnioi9 v. Pesant (1918), 24 B. 
de J. 566 (Que). (An appeal to 
the Court of King's Bench Is now 
pending.) 



VI. 1. Hon-snit and Peremption. 



n. 1. Notiee of Action. 

Article 5864 R. S. Q. demands that the 
notice therein provided for be viewed as siib- 
stantial and imperative, the omission of 
which involving non-suit. — Service of sum- 
mons cannot replace it, nor can the insurer 
a renounce thereto, though he have knowledge 
of the loss. — The signification of a transfer 
from the insured does not release the latter 
from giving such notice. — The notice should 
embody all the facts and circumstances as 
to time and place, and as to the nature of 
the damages suflfered. — The omission of the 
notice is ground for an ezce^tion to the form ; 
the expiry of the four months, further de- 
creed by the same article, deprives the in- 
sured of all right of action. 

StrtUhcona Fire Ins. Co. v. City of 
Sorel (1018), 24 R. de J. 600. 

Cities' and Towns* Act — Bzeeption to 
the form — R. S. Q. 5864. — ^A. notice of 
suit sent by letter to a town corporation set- 
ting the date when, and the place where an 
accident happened, addressed to the town 
council, and adknowledged by its officer, who 

7 made no objection to the sufiiciency thereof, 
nor asked for further details, but referred 
the plaintiff to the town's imnirer, to whom 
all the details of the claim were fully ex- 
plained, is suflScient, and the action will not 
be dismissed upon exception to the form. 

Potter V. Town of St. Lambert 
(1010), 21 Q. P. R. 61. 

Oity of Montreal — ^Action in damages 
— 62 Viot. e. 58, s. 536. — Ignorance of the 
law or absence or prejudice on the part of the 
city are not reasons suflSdent to justify want 
of notice of suit in damages under the provi- 
8 sions of the charter of the City of Montreal. 

Dupuis V. City of Montreal (1018), 
56 Que. S. C. 121. 

Against Magistrates Bee 1220. 



Attorney ad litem — ^BepresentatiTO 
— Pourparlers — Snperrision — Delay 
— O. P. 279, 280. — ^Where negotiations are 
had between one of the parties to a suit, and i i 
a local attorney representing the attorneys ^^ 
of record of the opposing party, there Is a 
stay of proceedings which interrupts per- 
emption. — ^Tbe delay of these pourparlers 
should "be reasonable, but that is a matter in 
the discretion of the trial Court. 

Faatoriee In$. Co. Y. Holmet (1918), 
27 Que. K. B. 635. 

Change of status — C. P. 260. 278. — 

Where the lAaintiff loses his quality or status, 
and he has duly notified the defendant, the 
latter may not, two years afterwards, demand 12 
peremption of suit. His duty is to take pro- 
ceedings in continuance of suit against the 
person who has replaced the original plain- 
tiff in an official capacity. 

Haine T. Tooke (1018), 20 Q. P. B. 

167. 



Oontinnanee of suit to effect per- 
emption— liiqnidator — C. P. 266, 270 1 
8 Geo. V. c 7. — The power of a liquidator 
to realize the assets of a defunct corpora- 
tion, includes the right to put a stop to -i o 
law suits, which may prove injurious to it. — ^^ 
A liquidator may seek authority to con- 
tinue a suit for the purpose of securing per- 
emption thereof. — ^Attaclunent after Judg- 
ment is not a suit, it is a means of eze- 
outions it is not snhject to peremptioii. 

Rhodes v. Turnpike Truetee (1018), 
55 Que. S. C. 228 ; 20 Q. P. R. 36. 

Court of BoTiew — Delay — Useful pro- 
ceeding — C. P. 270. — Filing of depositions 
in the Court of Review is a useful proceed- 
ing which interrupts prescription. Peremp- 14 
tion in tbe Ck>u(rt of Review runs from the 
moment the case is upon the roll ready for 
hearing. 

BiowB v. Club Champetre (1010), 56 
Que. S. C. 107. 
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Erroneous notice of niotlon — O* P. 
283. — ^A motion for x>eremption, served the 
14tli October, with notice for the 16th Octo- 
•ber, described as a Wednesday, whereas tha<t 
date was a Thursday, is not for that reason 
without effect, and a new n6tice of presenta- 
tion for a later date may properly be ^ven 
before the sitting of the Court on the 16th. 

. Warner v. 8t. Luke's Hospital 
(1919), 21 Q. P. R. 213. 

Inseriptlon — C. P. 279, 283*— As long 
as a case inscribed upon the roll for proof 
and hearing i£r not struck therefrom, there can 
be no peremption of it. 

Sayer v. MoDougall (1919), 25 R. L. 
n.8. 334 (Que.). 

Motion for details — O. P. 280. — A de- 
fendant in default to furnish details ordered 
by the Court, may not, two years afterwards, 
move for the peremption of the suit. 

Laplante v. Boisvert (1919), 21 Q. 
P. R. 49. 

Negleet to file eopies of proeeedings 
for nse of trial Jndge — C. P. 280, 295. 

— ^The failure to file copies of the proceedings 
for the use of the trial Judge prevents the 
inscription of the case upon the roll, and is 
an obstacle to peremption. 

Deschaielets T. Handfield (1919), 
21 Q. P. R. 93. 

Permission to plead — O. P. 205. — ^A 

permission to file a plea long overdue implies 
immediate compliance therewith; if, by rea- 
son of such failure, the prothonotary refuses 
to receive a reply and an inscripdon, and 
the defendant, without the knowledge of 
plaintiff, files his plea, and then two years 
elapse without other proceedings had, per- 
emption will not be ordered upon motion by 
defendant. 

Marsil v. McDonald (1917), 20 Q. 
P. R. 277. 

Serriee of proeeedings npon attor- 
neys of record — Election of domioil of 
— ^PartnersUp dissolved — O. P. 86, 279. 

— Service of papers upon attorneys in suiter- 
at-law, may be made at the ofiice of the 
Court, where they have elected no domidl. 
Where service has been made at the at- 
torneys' ofiices, it must be so continued, until 
notice to the contrary. Where a partnership 
is dissolved by death or appointment to office, 
service is to be made as before; where the 
partnership is dissolved by mutual agreement, 
service is to be made at the office of the 
Court or upon each of the attorneys individ- 
ually. — Where there is no election of domicil, 
a motion for peremption served at the office 
of a dissolved partnership, and not upon 
each individual attorney, will be denied. 

Desrochers v. Boisseau (1919), 21 
Q. P. R. 90. 



IV. Consolidation. 
Of Mortgase Actions i See 1541. 

VI. 3. Stay of Prooeedinss. 

Arbitration and Award i lOO. 

n I Action bronglit for same canses as 
^^ fora&er action — ^Bes Judicata — Action 
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for reformation of contract upon which former 
action brought — ^Time-limit for bringing ac- 
tion — Ontario Insurance Act, s. 1914, con- 
dition 24 — ^Estoppel — Costs — Motion — 
Forum — Court or Oham'bers. 

Ross v. Scottish Union and National 
Insurance Oo., [1919] 17 O. W. N. 
166. 

Criminal and ciTil proceedings for 
libel — ^Dilatory exception — Orim. Code, qq 
13.— -A civil action for libel wDl not be ^^ 
stayed on the ground that criminal proceed- 
ings for the same libel are pending. 

Mosher v. La Presse, Ltd, (1919), 
21 Q. P. R. 52. 

Courts — Trial — ^Bank claiming overpay- 
ment to defendant in cashing cheques --r 
Criminal charge laid — Before decision given 
in criminal trial, civil action begun — Con- 
tention raised that immediately evidence dis- 23 
closes criminal offence not prosecuted to con- 
viction or acquittal, plaintiff cannot proceed 
VTith civil action— CJode s. 13 — Whether 
ultra i;ire«— -Offence disclosed not felony at 
common law — Doubt whether principle of 
law at present time. 

Standard Bank of Canada v. SKuen 
Wah, [1919] 1 W. W. R. 86 
(B.C.), 

Staying proceedings in one action 
until another action tried — Parties 
authorised to defend on hehalf of 
co-defendant. — Where issues between the 
parties interested were, or might be, fully 
and fairly defined by the pleadings in one 
action that had been brought, and a judg- 
ment in it would effectually dispose of mat- 
ters raised in a subsequent action, the latter 
was stayed. — Executors of F.'s estate claim- 
ing as against certain purchasers from F. the ^ 
right of subrogation as to a mortgage whidb A4t 
had been paid off, brought action against the 
mortgagee and said purchasers to determine 
their rights. Said purchasers subsequently 
brought action against the mortgagee for a 
discharge. The second action was stayed, 
reversing the decision of the Master in Cham- 
bers, who had refused a stay, and given judg- 
ment to the purchasers on the pleadings; 
otherwise said executors would have been 
forced into the position of applying for an 
injunction to restrain the purchasers from 
registering a discharge of the mortgage, which 
was unnecessary under the circumstances. — 
Rule 20 applied in authorizing parties to 
defend on behalf of co-defendant having a 
common interest, and who could not be found, 
and had not been served with the statement 
of claim. [See 25.] 

Standard Trusts Oo. v. Canada Life 
Assurance Co. et oZ., Balfour et ah 
V. Canada Life Assurance Co., 
[1919] 2 W. W. R. 364 (Alta.). 

F., as collateral security for payment of 
a mortgage of $50,(XX> assigned to the mort- 
gagee a policy of insurance on his Hfe for the 
same srum, the mortgaged land rbeing charged 
with payment of the premiums. Subsequently 25 
in an agreement between F. and certain pur^ 
chasers of the land, who 4U3sumed payment 
of the mortgage, F. assigned said policy to 
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the purcfaasen, subject to f>ajrment of pre- 
miams and toe rights of the mortgagee, and it 
w«B among other things agreed that in the 
event of the policy not having become payable 
by the death of F. previous to the repaymeirt 
of the moneys secured by the mortpige, the 
purchasers should assigii the policy to F. 
upon F. paying them a sum equivalent to the 
cash surrender value of the policy ; and that 
upon repayment by the purchasers of any 
instalment of principal F. should, on demand, 
pay to tliem a proportionate amount of the 
tiien cat/h sunimder value of the policy (ih\A 
imying back a part of the pitrficy), and there- 
after pay them a prok>ortionate part of the 
premiums, and in the event of the death of 
F. before the due date of the mortgage the 
purchasers should on receiving the insurance 
moneys pay to F.'s estate the amount of any 
such instalments in respect of which F. had 
paid them such cash surrender value. — 1%6 
purchasers paid an instalment of $5,000 on 
account of principal, F. paying them in re- 
spect thereof his proportion (one- tenth) of 
•A^ tl>en surrender value of the policy, and 
his consequent proportion of subsequent 
premium; but the puh^asei^ did not pay 
(but secured from Ae mortgagee eitensions 
for) other instalments aggregating $10,000 
falling due on dates prior to. F?s death which 
occurred before further instalments fell due. 
On F.'s death the insurance moneys were 
applied in payment of the mortgage, leaving 
a surplus payable by the mortgagee of 
$2,(X)6.95. — The Court found on construing 
the agreement that F. had not merely an 
Q. obligation to pay the proportionate surrender 
^u value on demand whenever the purchasers 
IMild an instalment of principal, but also had 
a right to pay it without demand. F. how- 
ever had not in any way insisted upon his 
right to buy back more of the insurance. — 
Held, F.'s estate could not claim said sum 
of $10,000 less the amount of surrender value 
and premiums which would have been pay- 
able oy F. on demand, had the purdiasers 
paid such instalments ; it was not known and 
could not be assumed that if the purchasers 
had paid rtie instalments as they became due 
F. would have exercised his further rigbt of 
repurchase; ^ maxim that "Equity con- 
siders that as done which should have been 
done,** cannot be extended as to justify the 
Court in assuming that the person in wliose 
favour it is invoked would himself have done 
what he had a right, but was not necessarily 
bound, to do in order to get the benefit 
claimed ; and no estimate could be made of 
any probable loss, were the daim framed 
in damages.— Owing to a mistake of F. in 
stating his age, which mistake was not dis- 
covered until proof of death was made, the 
policy only stood good for $47,500 instead 
of $50,(X)0. — Held that as when the agreement 
was made the purchasers thought they were 
getting an assignment of a $50,0(X) policy 
equal to the amount of the mortgage which 
they assumed, and as F. in effect represented 
to them that they, by keeping up the pay- 
ment of the premiums, were keeping alive a 
valid life-insurance policy sufficient, if it fell 
in, to cover whatever at any time remained 
unpaid upon the principal of the mortgage, 
the loss should fall upon F.'s estate. [See 
24]. 

Standard Trusts Co. v. Canada Life 
Assur. Co., [1919] 3 W. W. R. 
387; 48 D. L. R. 685 (Alta.). 



VH. BeviTor. 
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ACTOSB. 



Sea 343. 



ACTS 01* CIVIL STATUS. 

Birtli reslster — Errer— BAtifl«atlom 

in — O. O. 76, 77. — Errors may be corrected 

in the birth register, but, without certain 
proof in support, an order will not issue to 
insert therein the date of baptism or registra- 
tioB of a child. 

Rt Bobingon (IM^), 25 R. L. n.8. 
61. (Que.). 
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ADMINIBTRATIOir OF 
ASSSTS. 

Bn BAlfKBtrPTCY AND iNSOLVEmrr — CMC- 
PANT Law, XV. — ^Ezecutoss and Ad- 

laNIBT&AtOKS. 



ADHINISTRATION OF 

ESTATfiS OF DECEASED 

PERSONS. 

See ExsoTTTOBS and Adionistbatobs. 



ADMIRALTY. 

I. Admiralty Court. 
TL iPHiotioe and Procedure. 

1. Actions in Rem. 

i. Writ of Summons and Arreet 
of Ship. 

ii. Appearance. 

iii. ConsoNdation, 

iv. Release on Bail, 

V. Pleadings. 

vi. Interlocutory Proceedings [27], 

vii. Hearing and Decree. 

viii. Costs [28]. 

ix. Sale of Skip. 

ill. Aotions In Personam. 

IV. Iiintitatlon. {See also I/IMTTation.) 

V. Appeals. (See also Appeals.) 

See Action — Courts — Ships and Shipfino. 
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H« 1. ▼!• Interloentory PrcMie^dliiga. 

Metloa to itrtke emt party — Right 
of action by piurehasev — Paraotioe in 
salvage action^ — A plaii»tiff who complaiim 
that his name is being used without authori^ 
may be retained as plaintiff if he has acqui- 
esced in the action being prosecuted, although 
he may not have origini^y instructed the 
solicitor. — ^The purchase or an interest in a 
Q7 shipf after the performance hy it of salvage 
^ ' servioea, does not necessarily disable the pur- 
<^aser from prosecuting an action to recover 
same, when defended by underwriters. — It is 
proper to have the master and crew before 
the Court in an action for salvage. — The 
maritime lien for salvage arises when the 
service is performed. — ^It is not necessary in 
a salvage case to add cargo or freight unless 
a claim is made against them. — When actions 
are brought by the same plaintiff in Courts 
of different local jurisdictions, but by the 
same procedure, and the judgments in which 
are followed by the same rem^ies, such aotion 
will he treated as prima facie vexatious. 

Johnson and Maokay v. 8.8, 
"Charles S. Ner' (1M9), 18 
Ex. Ct. R. 158 (Ont) ; 44 D. L. 
R. 148. 



n. 1. viii. Costs. 

Costs in adnUralty — Rnle sane as in 
AAmisalty Division of Sigb Con^t* 
Bngland — Cases of inevitable aeeident 
— Costs following event. — The rule as to 
28 costs is the same in the Exchequer Court of 
Canada in Admiralty as it is in the Admiralty 
Division of the Qigh Court in IBngland; and 
under such rule as now established, costs fol- 
low the event, even in oases of inevitable ac- 
cident, where no special circumstances require 
a departure from such rule. 

The **Jee»ie Mac?' v. The **8ea Lion,** 
[1919] 2 W. W. R. 411 (B.C.) ; 
4d D. L. R. 184. 



ADOPTION. 

8ee Infants, V. 2. 



ADULTERY. 

See Husband and Wife, IV., XII., XIII. 



ADVANCEMENT. 

fifes Infant, IV. — Trusts — Wills, XVI. 



ADVERSE POSSESSION. 

See Limitation, VI. 



ATjrWAVlT, 

See DisooY¥»Y, ?.— ©vinBuc^, I. Ci. 
Summary Judyiment^ See |97Q| 1271. 



ACHJNCT. 



See Master and Servant — Principai. av9 

Agent. 



agistment. 

See Akimals. 



agreements. 

flf<?e Contract, and various titles in con- 
nection with which they occur. 



ALIENS. 

I. Peflxtition [2S|}. 

Jl, Aeq^sitlon of Brit^li Natien- 
aUty. 

m* lioss of Britisli Ni^tionallty* 

XV. Beaclmissioii tp ^ritisli Ifatiou^ 
alitj. 

y. Bigl&ts iMi4 Deities of AUeniif 

1. Alien Friends. 

2. Alien Enemies [30-34]. 

YX. Be^^ulation of Alien JiaaaaXf^^r 
tion. 

1. Admission [35, 30]. 

•2. £}XPULSI0N [87-39]. 



I. 1. Peflnitioii. 

Enemy subjeet residinK in Provinoe 
of Qnebeo — Stay of ^rooeedinse* — ^An 

enemy subject, residing in the province of on 
Quebec, is not necessarily an enemy because ^ 
born in an enemy state, and the Courts of 
the province are open to him, and this is par- 
ticularly true of a Christian Armenian, speci- 
ally exempted under Order iu Council of No- 
vember 20, 1914. 

Sap. V. Picard (1919). 20 Q. P. fe. 

179. 



V. 2. Ri|:lit8 and Pnties ef Alien 

Enen&ies. 

Action byt Seenrity fpr Oostt See 571. 

Families Compensation Aot — ^Aotion q^ 
for benefit of ^ien eneniy net ntain- OU 
tainable. — An action brought under the 
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FAinlliea OoatpeasAtiom Act for the ben- 
efit of the mother of the deceased, she being 
an alien enemy, cannot be maintained. 

Oremidas T. Britiah (jovumhia Elec- 
tric Rwiltoay Company, [1900] 2 
W. W. R. 549 (B.C.). 

Masiatrate'a eomTlotioa for nesl^^t- 
iac to resiator. — ^The defendant, who waa 
, born and had lived under Tarkiah rale, but 
aaid that he was a Syrian and a Chriatian, 
had lived for aome time in Canada, but was 
not naturalised, and had not been registered 
aa an alien enemy. He waa, on the 27th Au- 
gust, 1918, convicted by a magistrate "for 
that he,'* the defendant, "did neglect to reg- 
iater aa an enemy alien, aa required by order 
ia, oouaoil P. C. No. 2194 of September 
20th, 1916." The order referred to requirea 
every alien enemy who haa no permanent 
place of reaidence or abode in Canada to re- 

gort within 20 daya. There waa no evidence 
efore the magistrate that the defendant had 
no auch place of reaidence; and, upon a mo- 
Q^ tion to quaah the conviction, it waa admitted 
OX by the magistrate and (prosecutor that the con- 
viction could not stand as for an oifence 
under the order referred to ; but it waa urged 
that the conviction could be supported under 
either of two aubaequent orders in council : — 
JSeld, without considering whether the con- 
viction could be amended so aa to bring it 
under one or other of the aubaequent ordera, 
that on the evidence no charge under either 
could aucceed, and the conviction waa there- 
fore quaahed. — Held, alao, upon affidavita filed 
upon the motion to quaah, and affidavita in 
anawer filed by leave after the order ouaeh- 
ing the conviction had been pronounced, but 
before it had been paased and entered, that 
the conduct of the magistrate and proaecutor 
towarda the defendant waa so improper that 
they ahould be ordered to pay the costs of the 
motion and should not be protected in respect 
of any action which the defendant might 
bring. — ^The proceedings before the magia- 
trate were conaidered a travesty of juatice. — 
Bemarka upon the dutiea of atai^vtrateo 
and the remedy where they decline to per- 
form their dutiea. 

Bea Y. Hackam (1910), 44 O. L. R. 
224; 15 O. W. N. 190; 30 Can. 
Cr. Ca. 414. 



Taxation of land of noi^-reaidont 
Alien enemy — ^Rnral Mnnieipality Aet 
— ^Taxation enf oroement retnm. — The 

proviaiona contained in the Rural Munici- 
pality Act for aaaeasB&ent of ownera and 
oocupanta of property and proceedinga there- 
under were intended for timea of peace. A 
atate of war waa not contemplated by the 
Act. The proviaiona as to notice are based 
upon the presumption that notices will be 
likely to reach the person to whom they are 
32 Bent, and that auch person will be able either 
to appear at the Court or to instruct some 
one to appear for him, and will be able to 
send money, if he poasesses the neceaaary 
financial means, to pay up the arrears and 
costs. The situation, so far aa it concerned 
alien enemies resident in one of the enemy 
countries (with whom communication waa 
forbidden by law), was completely altered by 
the outbreak of the recent war, which de- 
coyed all those preaumptiona upon which the 
statute waa baaed. An order of confirmation 
and the consequent forfeiture against such 



non-reaident alien enemy waa held therefore 
to have loat the very foundation upon which 
they were baaed, and auch peraon waa held 
entitled to pay aU taxea in arreara, interest, 
penaldea and coata and receive back her 
property. 

Reventlouf-CritninU v. Rural MwU- 
cipality of 8tream$towr^ [1919] 2 
W. W. R.^78 (Alto.). 

War Meaanrea Aet* 19 14. 6 Geo. V. 
e. 2 (Dom.) — Conaolidated Orders re- 
apeetinK trading with tko enemy — 
Order 28 — Interest in aaaets of an 
eatate — ^Will of oitisen of tlnited States 
— W., a citizen of the United States of 
America, resident in the State of Michigan, 
made hia will on the 14th June, 1916, and 
died three daya later. He appointed a Michi- 
gan truat company executor and truatee of 
and under hia will, and left an eatote in- 
ventoried at $3,762,393.90, comprising assete 
of the value of $2,969,209.49 in the Province 
of Ontorio, and ^793,184.41 in the Stote of 
Michigan. His only child, a daughter, had 
been, some years before his death, married 
to a subject of the German £hnperor, and waa 
residing in Germany with her husband at the 
time of her father's death. W.'a widow waa 
a citizen of the United States. By the will 
certain bequests and devises were made, and 
the whole of the residue of the estote waa 
given to the trustee upon certain trusts and 
subject to certain provisions, for the sole use 
and benefit of the wife and daughter, share 
and ^are alike. Clause 11 of the will waa 
in part aa follows: " Inasmuch as the resi- 
due of my estate is to be divided between qq 
my wife and daughter ... the truste «^«^ 
and provisions hereby made and declared with 
respect to sucb residue shall from time to 
time be subject to such variations or new or 
other trusts and provisions as my wife and 
daughter and my trustee may agree upon." 
Early in 1917, an agreement was made by 
the trustee and the wife und daughter, pur- 
suant to clause 11 of the will, by which, in 
effect, it was agreed that the whole of the 
assets in Ontario should be allocated to the 
widow, and it was also agreed that the varia- 
tions thus made in the trusts and provisions 
of the will and the new trusts and provisions 
declared and made should be treated as in 
full force and effect from the date of the 
death of W.., and be deemed a part of hia 
testementary disposition of the residue of hds 
estate. The will was then admitted to pro- 
bate by a Probate Court in the State of Michi- 
gan, and an order was made by the Judge of 
that Court approving of the agreement and 
declaring that it had the effect therein stated. 
In December, 1917, on the application of the 
executor and trustee, a grant of ancillary let- 
ters of administration with the will annexed 
was made by a Surrogate Court in the Prov- 
ince of Ontario to an Ontario trust company, 
the nominee of the applicant. In May, 1919, 
an application was made to a Judge of the 
Supreme Court of Ontario, by the Secretary 
of Stete for Canada, for an order vesting in 
** the Custodian '* appointed under the Con- 
solidated Orders respecting Trading with the 
Enemy, 1916, one half of the assets situated 
in Ontario of the estate of W., on the ground 
that the said half belonged to or was hdd or 
managed for or on behalf of W.'s daughter, 
who was an enemy, etc. The motion waa 
made under Consolidated Order 28, which waa 
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paased inirauant io the War Measures Act, 
1914, and wliich pravided that any Superior 
Court of Record within Canada or any Judge 
thereof miglit, on the application of the Cu»* 
todian or any Departmen't of the Government 
of Canada, by order vest in the Custodian any 
property belonging to or held or managed for 
or on behalf of an enemy, if the Court or the 
Judge wasf satisfied that such vesting was 
expedient for the purpose of the Consolidated 
Ciders: — Held, that it was appropriate and 
expedient to make the order asked for. — ^A.- 
document brought into existence, subsequently 
to the death of the testator, by an agreement 
of persons interested as devisees and legatees 
under the wiB, even l&ough In alleged pursu- 
ance of a power conferred in the will, would 
(semhle) not be admitted to probate in this 
Province nor in England, and the Court or 
a Judge in this Province was not bound to 
follow and treat as effective and binding what 
had 'been done in the foreign domiciliary 
33 Court. — ^The daughter of W. was an alien 
enemy, to whom the War Measures Act and 
orders passed thereunder applied. — There was 
in the daughter, at the time of the death of 
the testator, at least a beneficial interest 
which came under the scope and operation 
of tbe Consolidated Orders, and which had 
not been dealt with and transferred by what 
had been done elsewhere so as to escape there- 
from. — No theory of the comity of nations 
should be carried so far as to require the 
Court or a Judge to decline to make the 
order sought, in the circumstance shewn. Any 
such theory is subject to the essential modifi- 
cation or restriction that, if it runs counter 
to higb public policy, effect cannot be given 
to it. What had been done in Michigan did 
come into conflict with public policy of great 
importance so far as Canada was concerned. — 
Form of order suggested. — Quc^e, whether 
an appeal would lie from the order made. 
The order was made by a Judge as persona 
deHffnata; if an appeal lay, with special leave, 
under the Judges' Order Enforcement Act, 
R. S. O. 1914, c. 79, ss. 2 and 4, and leave 
was desired, it should be granted. 

Re Walker (1919), 46 O. L. R. 86; 
16 O. W. N. 328. 

Trading witli the enemj — Properties 
* vested in Receiver-General for Canada— -Order 
34 ^^ Judge in Chambers— Costs of debtors — 
Discretion. 

Re Consolidated Orders (1916), Re- 
specting Trading i4)ith the Enemy 
(1919) , 16 0. W. N. 251. 



VI. 1. Admissioa of Allen* 

CUneae Immisration Act — OUnoso 
resident in Oanadn witkont register- 
ins under a. 20 — Reinmins after short 
▼isit to the tlnited States — Not a 
** I<andinK *' in Canada nnder s. 27 (as 
amended, 1908). — ^Appellant, a Chinaman, 
was regularly admitted into Canada in 1901, 
So where he remained until about May 1st, 1918, 
when he went to Blaine, Washington, U.S.A., 
without giving notice thereof under s. 20 of 
the Chi;iese Immigration Act, and he returned 
to Canada May 2l8t, 1918, and was charged 
and convicted with landing in Canada with- 
outpayment of the tax payable under the Act 
— H«U (Macdonald, C.J.A. and Oalliher, 



J. A., dissenting), appellant was improperly 
convicted. The "landing'' in Canada referred 
to in s. 27 of the Act (as amended in 1908), 
has relation to the original act of landing and 
is inappropriate to describe the return of a 
certificated CSiinese resident of Canada from 
a visit to an adjacent city in the United 
States for a short time as in the case in ques- 
tion. — Per Macdonald, C.J.A. (dissenting) : 
Said S.1 27 is a penal one and must be strictly 
construed, but looking at the whol« Act and 
considering its object, "lands" is not to be 
resteictod in its meaning to the landing from 
a ship, but includes entering in any other 
way. — Per Martin, J. A. (while expressing no 
doubt as to the correctness of the Court's 
holding as above) : An accused is entitled to 
the benefit of any reasonable doubt as to the 
law from the hands of the Court, just as 
much as he is entitled to it as to the facts 
from the hands of a jury.— ^Per Galliher, J.A. 
(dissenting) : The leaving of Canada with- 
out registering under s. 20 of the Act does 
not constitute an offence. Hie effect of not 
so registering is that he becomes subject to 
the provisions of s. 27. — Per McPhillips, 
J.A. : If it was the Intention of parliament 
to cover a case as here established, the lan- 
guage should be clear and unambiguous. The 
provisions of ss. 20 and 21 are only directory 
in their nature, and not extensive enough in 
their terms to destroy the certificate held. 

Rem V. Pong Boon, [1919] 1 W. W. 
R. 486 (B.C.) ; 46 D. L. R. 78; 
31 Can. Crim. Cas., 78. 

Chinese ImmisrAtion Aet — ^Paymemt 
hj Olilnaman of liead tax net exempt- 
ins liini from operation of Order-in- 
Conneil nnder £nmisration Aet — Ae- 
tion by Board of Inquiry nnder Immi- 
Sratien Aet, s. 33 (7) — Prior eonvietion 
not neeessary. — ^The Chinese Immigration 
Act is not a code governing the entry of Chin- 
ese into Canada, but is an Act imposing added 
conditions on persons of Chinese origin in 
reference to entry into Canada over and above 
the conditions required of all immigrants, oii 
which conditions are contained in the Immi- ^^ 
gration Act Tbe fact that a Chinaman has 
paid the $500 head tax does not exempt him 
from the operation of inter cUia Order-in- 
Conndl, P.C. 1183, passed under the provi- 
sions of the Immigration Act prohibiting the 
entry of labourers into Canada.— «Sub-8ection 
7 of s. 33 of the Immigration Act provides 
for the arrest and inquiry, apart from prose- 
cution, for an offence under the Act, and 
there need not be a conviction before a 
Board of Inquiry can deal with the matter. — 
The Board of Inquiry having jurisdiction, it 
is not open to the Court to review its proceed- 
ings. Re Munshi Singh, 6 W. W. K. 1347, 
followed. [See next case.] 

In re the Immigration Act, In re Jen 
Jang How, [1919] 2 W. W. R. 
844 (B.C.). 



IHL 2. Ezpnlsion. 

Deportation of Chinaman — The 
Chinese Immigration Aet — ^The Iniihi- 
STAtion Aet — ^Bepngnaney of proTisions on 
— Necessity of proeednre nnder the ^' 
Chinese Immigration Aet. — A Chinaman 
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•dmltted io Canada puraaant to the proyisiona 
of the Chinese Immisratlon Act can only be de- 
ported on the procedure provided by that Act. 
The powersr and mode of procedure of the 
Boara of Inquiry as to deportation under the 
Immigration Act are repugnant to the pro- 
Tiaions of the Ohineae Immigration Act, and 
therefore do not apply. [See last case.] 

In re the Immigration Ad, Rem v. 
Jen Jang How, [1919] 3 W. W. R. 
271 (B.C.) ; 47 D. L. R. 538. 

ProoeedlnKs fer deportation of alien 
— Not oiiioinal prooeedias* — ^No Jur- 
isdiction in Conrt to grant bail — Tko 
Habeas Corpns Act. 31 Oar. II., o. 2. — 

Proceedings under the Immigration Act for 
the deportation of an undesirable alien are 
in no sense oriniinal proceedifngsi, and a per- 
son arrested and detained for such purpose 
is not "committed for any crime " within the 
meaning of the Habeas Corpns Aet, 31 Car. 
II., c. 2, and cannot have recourse to that 
Act for the purpose of obtaining his release 
on bail; nor is there any jurisdiction in the 
Court under any other Statute or at Common 
Law to admit such person to bail. 

Rem y. Alamazof, [1919] 3 W. W. R. 
281 (Man.) ; 47 D. L. R. 533. 

Order of Board of Inqniry for de- 
portation — S. 23 — Conrt witbont Jnr- 
iadiotion. — Motion for release from custody 
of one held for deportation under an order of 
a Board of Inquiry, was dismissed on the 
ground ol want of jurisdicticm in the Court 
by reason of s. 23 of the Immigration Act. 

Rem V. Bchoppelrei. [1919] 3 W. W. 
R. 322 (Man.). 



ALIMONY. 

See Husband and Wite. 



ALLEGIANCE. 

fifes Aliens — Constitutional Law. 



AMBIGUITY. 

fifes Deeds, VI. — ^Wills, X. 



AMENDMENT. 

fifec Abbitbation and Awabd, VIII. — Cbimi- 
NAL Law — Pleading, VII. 



amusements. 

fifes Theatbes, Music Halls and Shows. 



animals, birds and 

bees. 

I. Bomofltie Aninsala. 

1. Liability op Owner of Animals 

[40-44].^ 

2. Injuries Caused by. 

3. Trespass by. 

4. Distress Damage Feasant [45]. 

5. Animals at Large. 
H. Wild Animals. 

nx. Asistment. 

IV. Birds and Bees. 

See Railway. 

Dos Tax and Sheep Proteetioni See 
828. 

Wallowins Ores With Orains--Oar» 
rier Dropping Orest See 1646. 

Horses Running Awajt See 1669. 



X. 1. liiability of Owner of Domestie 



liiability of owner for trespass liy 
don&estie animals. — The general rule of 
law is that the owner of an animal in which 
hy law the right of property can exist is 
bound to take care that it does not stray into 
the land of bis neighbour, and he is liable for 
any trespass it may commit, and for the ordi- 
nary consequences of that trespass. Whether 
or not the escape of the animal is due to the 
owner^s negligence is immaterial {Com v. 
BMThidge, 13 C. B. [N.S.] 430, at p. 438, 32 
L. J. C. P. 89, followed; per Lamont, J. A., 
Haultain, C.J.-S., and Elwood, J.A., concur- 
ring). — An owner is presumed to know tliat 
if his horse strays into his neighbour's field in 
which his neighbour's horse is, it is probable 
the horses will kick at one another; and al- 
though it may not be in the nature of a horse 
to kick a human being, yet damages for per- 
sonal injuries suffered by the neighbour while 
on his own horse's back from a kick by the 
trespassing horse (the presumption being 
that the kick was aimed at the horse) are not 
too remote; at any rate, where the trespas- 
sing horse's owner knows that the neighbour 
frequently rides on horseback, and where it is 
customary in the country to ride horses when 
bringing home horses or cattle (per Lamont, 
J. A., Haultain, C.J.S. and Mwood, J.A., 
concurring) . — The . plaintiff, a boy of 16 
years of age, claimed for damages suffered 
from a kick by the defendant's colt The 
trial Judge considered the plaintiff's evidence 
unreliable and dismissed the action. On ap- 
peal it was held (Newlands, J.A., dissent- 
ing), that the trial Judge was under a mis- 
apprehension as to the effect of certain evidence 
given by other witnesses, which led him to 
distrust the plaintiff's evidence, and he should 
have found in favour of the plaintiff. — (Per 
Newlands, J. A., dissenting). The trial Judge 
having found for defendant on contradictory 
evidence, his finding should be sustained. 

Whalley v. Vandergrand, [1919] 1 
W. \V. R. 87 : 12 Sask. L. R. 14 ; 
44 D. L. R. 319. 
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]K>B — 0»re •!— PaUie Street — C. O. 
1055. — ^Tbe owner of a dog cannot escape 
A I lia'bilit;y for its having bit some one from tne 
^ ^ fact that it was under the care of a boy of 
14 years of age. — ^He is also answerable when 
he allows his dog, given to biting people, to 
run unmuzzled in the public streets. 

LoMrenceUe v. Coomber (1018), 64 
Que. S. G. 870. 

Doc iMrldim at horses, horses running 
42 away, liability of dog*s owner. 

Spat et al v. Hogson, [1919] 3 W. 
W. R. 210 (Sask.). 

Joint tort feasors — Damage by aki- 
aaals of dllferont owners. — ^An owner of 
75 animals and an owner of 25 animals were 
held liable as joint tort feasors for destruc- 
tion of grain by said animals while in charge 
Ao of a man hired (as assumed by the Court), 
**^ by the owners jointly. (Newlands, J. A., dis- 
sented, holding the owners were not joint 
tort feasors under the evidence, and judgment 
should be apportioned against them accord 
ing to the numbers of their cattle.) 

Althouse V. Besana, [1919] 3 W. 
W. W. 725 (Sask.) ; 49 D. L. B. 
158. 

Absence of lawfnl fence — The Fence 
Ordinance, s. 2 — ** Domestic Aninials ** 
— Damage by bnll mnnins at large 
contrary to the Entire Anin&als Ordin- 
ance. — Damage caused by a bull running at 
44 large contrary to s. 4 of the Entire Animals 
Ordinance, is recoverable though the property 
damaged is not surrounded by a lawful fence 
[See 764].— "Domestic animals" in s. 2 of 
the Fence Ordinance must be confined to 
such animals as are at leaert not specially 
prohibited from being at large at all.— 8aid 
statntes should be read together ^iB statutes 
in part materia. 

McLean v. Brett, [1919] 3 W. W. 
R. 521 (Alta.) ; 49 D. L. R. 162. 



I. 4. Distress Damage Feasant. 

Imponndins — Excessive damasks col- 
lected — Recovery. — Where animals are 
A Pi distrained damsge feasant and impounded and 
^^ excessive damages are under protest paid to 
the poundkeeper before release, who pays 
them to the distrainor, the owner can recover 
the excess againot the distrainor as money 
had and received. 

Campbell v. Halverson, [1919] 3 W. 
W. R. 657 (Sask.). 



ANNXnTY. 

See Master and Servant, V. 4 (b) v. 



APPEAL. 

In Civil Actions. 

I. Riffht of Appeal Fromi — 

1. discretionabt orders. 

2. Interlocutory Orders [46-49]. 



3. FlNA^ JUDGJyCENTB [60]. 

4. GSNERAX [51-56]. 

CNJB. — ^For matters of Jurisdic- 
tion, see Courts under the Oourt 
to be apoiiMied to.] 

IX. Leave to Appeal [50*412}. 

m. Time for Appoalins amd Sstosi- 
sion [63]. 



rv. Notieo of Appeal and Inserip- 
tion [64-67]. 

V. Seenrity em Appeal [68-72]. 

VI. Stay of Proeeodinss — ^Pvaotiee 

[78]. 

VII. Record and Reasons for Ap- 
peal — Appeal Book — Eri- 
denee [74-76]. 

Vm. Raisins New Issues on Appeal 
— New Evidence.* 

IX. Cross Appeal. 

X. Preliminary Objections. 

XI. Election Appeals. {See Crown 
Practice, V. (Quo Wabranto).] 



Xn. Functions and Powers of Ap- 
pellate Courts [77-93]. 

See Judgments — ^Relief Against. 



B. In Criminal and Qnasi-Oriminal 

Matters. 

Criminal Appeal and Appeals 
from Convictions under jftro- 
vindal Acts. 

1. On Appeals to County or Dis- 
trict Oourt Judges. 

2. On Resekted Gases [94, 96]. 

3. On Stated Cases. 

4. Generally [96-99]. 

Fob Qertiorabi : See Crown Pbaotiob, IV. 



Arbitration and Award — See that 
keadins, XI. 
[General Cross References,] 

Admiralty. V. — ^Assessnicnt and Tax- 
ation, n. [149-152] — Bastardy* 
III. 7 — Courts — Con&pany Itaw, XV. 
B. H. — Expropriation, IV. 4— Jndfl^ 
ment. VI. — Trial. 



A. I. 2. Right of Appeal from Inter- 
locutory Orders. 

Order of Judge in Cliambers refus- 
ing to stay reference pending appeal 
to Supreme Court of Chsnada — Supreme 
Court, R. S. C. 1906, c. 139, s .76— EfFeet of— 46 
Interlocutory Order— Judicature Act, s. 25 
*>-I<oave to Appeal not G-iven — ^Rule 507 — 
Appeal Dismissed as Incompetent. 

Richardson T. UoCaffrey (1919), 15 
O. W. N. 423 ; 48 D. L. E. 614. 
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Order of Judge In Chambers revere- 
ing Order of Maater-in-OluMiibere 
stayliis referenee pending Appeal to 
Snpren&e Conrt of Canada. — An order was 
made by the Master in Chambers staying the 
procee^ngs upon a reference directed by fhe 
judgment in iJie action pending an appeal by 
the defendant to the Supreme Court of Can- 
ada. The order was reversed, upon appeal, 
by a Judge in Chambers. The defendant 
eiH>eal«d from the reversing order: — Held, 
that that order was an interlocutory one 
47 witbin the meaning of v. 25 of the Judicature 
Act. R. S. O. 1914, c. 56; and, leave to 
appeal from it not haying been obtained, 
the appeal was not competent. — Stewart t. 
Royds (1904), 118 L. T. Jour. 176. and 
Qibaon v. Hawes (1911). 24 O. L. R. 543, 
approved and followed. — If there was any 
doubt as to the order being interlocutory, the 
Court c&ould determine tiiat it was inter- 
locutory: s,-s, 2 of s. 25. — Ou0f6. as to the 
effect of s. 76 of the Supreme Court Act. 
R. S. C. 1906. c. 139, in regard to a stay of 
proceedings upon the perfecting of the se- 
curity required by s. 76. 

Richardson v. MoOaffrev (1919), 45 
O. L, R. 153 ; 15 O. W. N. 423 ; 
48 D. L. R. 614. 

Order of Jndge In Cluunbem — ** Fin- 
ally dispose of tbe whole or any part 
of tbe aetien.** — An appeal by the plain- 
tiffs from the order of Middleton, J., 43 O. L. 
R. 13, setting aside an order of tlie Master 
in Chambers, whereby two British companies 
were added as defendants in this action and 
permission was given to serve process upon 
them out of the jurisdiction, was dismissed, 
upon the ground that the order appealed from 
did not "finally dispose of the whole or any 

gart of the action," and leave to appeal 
ad not been obtained: Rule 507 (2). 

Boston Law Book Co, T. Canada 
Law Book Co,, Limited (1918), 
43 O. L. R. 233. 

Praetiee — Deelinatory ezeeption. — ^An 

appeal will lie to the Court of King's Bench 
^Q from an interlocutor upon a declinatory ex- 
ception, as there could be no relief under a 
final judgment. 

Hatfield v. Dionne (1919), 28 Que. 
K. B. 575. 
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Consent Jmdgnient. — ^The Judgment in an 
action on a contract for work done and ma- 
terial supplied allowed two certain items as 
extras. Uie amount to be determined by a 
reference. The parties then agreed as to the 
amount of the items. The formal judgment, 
on being drawn, was assented to by the de- 
fendant, and recited: "The parties hereto 
having settled the entire accounts between 
them on the basis of this judgment, and after 
making all proper deductions and allowances 
on both sides, and it appearing from said 
accounts that the defendant is indebted to the 52 
plaintiffs in the sum of," etc. The defendant 
appealed from the judgment and the plaintiff 
took the preliminary objection that the judg- 
ment as drawn was a consent judgment, and 
there was no appeal. — Held (Macdonald, 
CJ^., dissenting), that as the judgment 
states that the parties have settled the entire 
accounts after making proper deductions and 
allowances, the result of which a certain 
amount is owing, the judgment must be con- 
strued as a consent judgment, and there is no 
appeal. 

Royal Bank v. Skene (1919). 25 B. 
C. R. 318. 

Interloentor — O. F. 359-371, 52a. — ^A 

judgment refusing to declare certain questions 

as being admitted, iff not an interlocutor 53 

which may be appealed against 

Bergeron v. O'Brien (1918), 20 Q. 
P. R. 233. 

Interloentor — C. C. 7, 8 — C. P. 46. 
1211* — ^An appeal, as from an interlocutor, 
will lie from a judgment of the Superior 
Court ordering the filing of a power of attor- 54 
ney. — ^The laws of oTidenoe of the province 
will determine whether an action instituted 
fay a non-resident is duly authorized. 

San Martin Mining Co. v. Compania 
Ingeniera (1918), 27 Que. K. B. 
527. 

Interloentor — ^Permission thereto — 
O. P. 62a. — A judgment dismissing an 
exception to the form based upon a question 55 
of delay, is not an interlocutory from which 
an appeal lies. 

Caressa v. David (1918) » 20 Q.P.R. 

225. 



A. I. 3. mght of Appeal— Final Jnds- 

n&ent. 

Hire of work — Cancellation of eon- 
traet—ETldenee — O. O. 1073, 1203, 
50 1601. — A judgment bajsed. as to its finding 
for damages, upon no sufficient evidence there- 
of, is in error. 

MilU V. SnUth (1919), 28 Que. K. 
B. 437. 



A. I. 4. Riglit of Appeal — General. 

Besolntion of sokool eonunissioners 
;^i eaneellins a former one — C. O. 496. — 

Ol The present appeal is well taken in virtue of 
8 489 of the Soliool law. 

Martin v. School Commissioners 
(1919), 25 R. de J. 167 (Que.). 



A. H. I<eave to AppoaL 

Appeal to DiTieional Conrt from 
order of Jndse nnder s. 81 (2) of Pnb- KQ 
lie Health Aet — Application under s. 4 of 
Judges' Orders Bniorcement Act — Leave 
graifted on terms — Abatement of Nnisanee — 
Speedy hearing. [See 1676.1 

Re Waterloo LooaH Board of Health, 
CamphelVs Case (1918). 15 O. W. 
N. 184 ; 46 D. L. R. 387. 

• 

Motion for leave to appeal from deci- 
sion of County Court Judge upon appeal from 
award under School Sites Act, R. S. 0. 1914, p^r? 
c. 277, s. 20— Refusal of lease. ^ • 

Re MoBeath and PuhUo Sohool 
Board of Section 16, Sc€trhorough^ 
(1919) 16 O. W. N. 180. 

See also 46, 47, 48. 
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Order* of Juds^ in €&am1>era — Bole 
^Q 507 — Orders striking out paragraphs of reply 
OO — Unnecessary pleading — Unimportant 
Qaestion. 

Andergon v. Cflarkson; Burk v. 
Clarkson (1019), 16 O. W. N. 
287. 

Supreme Oourt of Canada — Bpeeial 
leave refused. — Special leave vfos refused 
•to appeal fto the Supreme Court of Canada 
from a Judinnent of the Court of Appeal for 
Saskatchewan which had divided equally uiK>n 
59 the question of fact as to defendant's liability 
for seduction. MUliQan v. Toronto Ry. Co., 
liS O. L. R. 100, followed.— (Elwood, J. A., 
dissented, with hesitation, on the ground tbait 
a question of law, viz., upon whom was the 
onus of proving that a birth was premature, 
which was not argued on the appeal, was a 
proper question to be submitted to the Su- 
preme Court of Canada). 

C. V. IfeC., [1910] 3 W. W. R. 716 
(S. C. Can.— Sask.). 

Privy Ooanoil — ^Toples affeetixiK eoa- 
stitation of Canada — Desirability of 
oominK before Supreme Court of Can- 
ada. — It is desirable that topics affecting 
^^ the constitution of Canada should come be- 
OU fore the Supreme Court of iJanada prior to 
being brought before the Judicial Committee 
of the Privy Council. It is not a matter of 
ooavse that special leave should be given for 
a direot appeal to the latter. 

In re The Iniiiatwe and Referendum 
Act, ri919] 3 W. W. R. 1 (P. C. 
— Man.). 

Wben tlnneeessaryt Costs x See 527. 



Leave to appeal — Judgment of Court 
of Review denying application to re- 
.^ turn reoord to Superior Court. — Leave 
Dl to appeal will not be granted from a judgment 
of the Court of Review refusing the trans- 
mission of a record to the Superior Court to 
make proof of certain facts. 

Jackeon v. FUei (1910), 21 Q. P. 

R. 54. 

Publie tltilities Commission. — ^Appli- 
cation for leave to appeal against an order 
made by the Public Utilities Commissioher 
was refused because tiie order desired to be 
appealed from was not final; and because the 
nudn purpose of the appeal was to test the 
constitutional validity of The Fnblie tltill- 
^^ ties Aot or tiie part of it relating to the 
D^ .appointment of the Commissioner, and leave 
for this <purpose should not <be given in view of 
ihe great number of decisions by the commis- 
sion and as the proper proceeding for such 
purpose is by quo tc€trranio Information (Re 
Toronto RaUtoay Co. and City of Toronto, 44 
O. L. R. 381, referred to) ; also the power 
of the Commissioner to make the order com- 
plained of could be more properly dealt with 
in an action now pending. 

In re The Public UHHtiee Act, Win- 
nipeg Hilectric Railway Company's 
Case, [1919] 3 W. W. R. 737 
(Man.). 



A. HI. Time for Appealing and 
Extension. 

Applieation to reinstate after deatb 
of appellant. — ^After service of notice of 



appeal an appellant died, and subsequently 
the solicitors for the appellants and respon- 
dent (Consented to an order for the appeal to 
stand over for a certain sittings. Adminis- 
tration was not granted to appellant's estate 
until some time after said sittings. Cn appli- 
cation to reinstate the action in the same 
plight and condition in which it* was on the 
appellant's death, and to extend the time for 
perfecting the appeal: — Held, that the con- 63 
sent entered into between the solicitors for 
the parties prevents the solicitor for the re- 
spondent from taking the position that the 
appellants were in default prior to the giving 
of such consent; and as since the giving of 
the consent the appeal on behalf of the estate 
could not proceed until administration had 
been granted, and it does not appear that 
there was any negligence or default in pro- 
curing administration, the application should 
be granteo. 

Corporation of the City of Bwift 
Current v. Leslie, et ai., [1919] 1 
W. W. R. 129 (Sask.). 



A. rv. Notice of Appeal 
Insoription. 

Inseription— 4erTiee of notiee — ^Mo- 
tion to reject — ^Motion to ^we new /»4 
notiee--Costii--C. P. 518, 1213, 1220, o4 
1236, 1248. 

Protestant Board of School Commis- 
sioners v. QiUnlan (1918), 28 
Que. K. B. 62; 20 Que. P. R. 255. 

Insoription — Deposit and serrioe 
thereof — ^An&endment — C. P. 518. 1213, 
1220, 1236, 1248.— An inscription in ap- 
peal must be stamped and filed in the office ($5 
of the Court before service of copy thereof 
upon the interested parties. The retransmis- 
sion of the record to the Superior Court will 
be ordered for the giving of new security un- 
less respondent accepts the security already 
given. 

Protestant Board v. Quintan (1918), 
20 Q. P. R. 255. 



Notice siren after expiry of time for 
siring — Death of plaintiff after abortive 
notice given — ^No steps taken in meantime — 
Revivor of action in name of executrix — 
Motion to extend time — Refusal — ^Merits. 

Miller v. Toronto R. W. Co, (1919), 
15 O. W. N. 407. 
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Bpeeial leave to inseribe— Supreme 
Conrt Bnle 37. — ^A motion for special leave 
to inscribe an appeal made necessary by the n„ 
appellant's default should not be granted, if, Oi 
in the opinion of the Court, the judgment 
appealed from is so clearly right that an ap- 
peal from it would be hopeless. 

• Schaefer v. The King (1919), 58 
S. C. R. 43 ; 45 D. L. R. 492 (S. 
Ct. Can.— Que.). 



A« V. Seenrity on Appeal. 

Irresnlarity in seenrity — C* P. 1213, ^^ 
1214f R. 8. Q. 7447A, 7466.— A surety 68 
bond furnished by a company which has not 
filed, in the office of the provincial secretary, 



iphal. 
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a power of attorney to its manager authoriz- 
ing auch giying of security, is irregular. 
Nevertheless, the appeal will not be distnissed 
for this reason, but an order will issue for a 
new surety lK>nd. 

Canadian, etc., Co, v. Bahohinas 
^1919),21Q. P. R. 284. 

Judicial surety — Solveney of — O. O. 
1089, 1968.— -Judicial suretieff will not be 
called upon to justify upon real estate for the 
sum of $500, required «to appeal to the Su- 
preme Court of Canada, but they will have to 
do so for the amount of $8,000, which appel- 
lant has been condemned to pay by tiie judg- 
ment a quo. 

Bru8h v. The MoUon'e Bank (189S), 
21 Q. P. R. 250. 

Notioo of sooority— O. P. IS 13.— The 
want, in an inscription in appeal, of notice of 
the hour at which security will be given can- 
not entail dismissal of the appeal, but only 
the rejection of the security offered^ 

Canada Maple Exchange^ Ltd. v. 
KouH (1019), 21 Q. P. R. 65. 



Ruling declariaK appeal abandoned 
— ^Motion to renew socnrity — Costs. — 

Where an appeal to the Court of King's 
Bench has been declared, by the Superior 
7 1 Court, to have Obeen abandoned in default of 
, sufficient security, the Court of King's Bench 
(may also order likewise fmd condemn the ap- 
pellant to the costs of the motion. — In such 
event no further delay will be allowed ap- 
pellant to furnish other security and appd- 
lant's motion to that effect will be denied. 

Cateeea v. Hamelin (1919), 21 Q. P. 
R. 28, 55. 

Seonrity in appeal — Omission of 
words ^ and damages wUeli may be 

-^ adjndKed **— Motion to dismiss— O. F. 

i ^ 1214. — A security bond which does not pro- 
vide against damages is irregular though it 
be difficult to presume that, in the circum- 
stances of the case, damages could be allowed. 

Caressa v. HameiUn (1918), 20 Q. 
P. R. 373. 
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A. VI. Stay of PToeeedinKs — ^Praetiee. 

Joinder of two appeals — Different 
oanses of action — Same parties. — No 

elder will issue for the joinder of two app-^als 
from two interlocutors in the same case, 
though the parties are the same in both cases, 
ff the point submitted is not the same and if 
no benefit would arise from the joinder. 

Reid V. Reid (1919), 21 Q. P. R. 

283. 

Foreign Jndsmentt See 1291, 1293. 



A. Vn. Record — Reasons — ^Appeal 



Appeal boolss — Addresses of eonnsel 
to Jnry not to be inelnded in. — It Is the 

duty of the registrar not to allow anything in 
74 an appeal book that is not concerned in the 
appeal. Addresses of counsel at the conclu- 
sion of the evidence should therefore be ex- 



cluded unless there is some ground of appeal 
founded upon the address of counsel. 

WiUard v. International Timber 
Company, Limited (1919), 25 B. 
C. ». 2ia 

Notes of trial Jndge. — On appeal being 
constituted, but not before, the trial Judge 75 
must produce his notes. 

Bouehin v. WtUioms, [1819] 2 W. 
W. R. 546 (B.C.). 

Settlement of ease on appeal to Frlry 
Oonnoil — BzMbita and eTideaee. — [Ap- 
plication by the plaintiffs to settle the case 
on appeal to the Privy Council from the judg- 76 
ment of the Appellate Diviaion, 43 O. L. R. 
637, 15 O. W. N. 88.] 

Ottawa Separate School Trustees v. 
Quebec Bank (1919), 16 O. W. 

N. 23. 



A. VIIX. Ifew S^deneei See 1847. 



A. xn. 



Fnnetions and Powers of Ap- 
pellate C'onrta. 



Amendment — ^Power oft See 285. 

Appellate Oanrt e^nally divided npi 
one branoli of ease — ^Rebearlnc before 77 
another Conrt — Settlement of Inds- 
ment. 

Danforth Glebe Estates, Limited v. 
Harris St Co., Umitei (1919), 15 
O. W. N. 181. 

Amomnt — ^Apportionment of dan^ases 
— Findings of faet — ^Inferenees— R. S. 
O.. [1914] c. 151. — An action brought 
under the ''^Fatal Accidents Act " (R. S. O., 
[1914] c. 151), by a father and mother to 
recover compensation for the death of their 
son by defendant's negligence resulted in a 
judgment against defendants for $1,500, ap- 
portioned as follows: $500 to the father and 
$1,000 to the mother. This judgment was re- 
versed by the Appellate Division and the ac- 
tion dismissed. On appeal to the Supreme 
Court of Canada : — Ueld, that as the *' Fatal 
Accidents Act " permits -but one action to be 
brought for the entire damages sustained by 78 
the class entitled to compensation, and the 
appeal must be from the judgment as a whole, 
the full amount of $1,500 is in controversy in 
this appeal and the Court has jurisdiction to 
entertain it. VAutorit^, Ltd. v. Ibbotson 
(57 Can. S. C. R. 340), dist— Where the de- 
termination of an action depends on infer- 
ences to be drawn from established facts and 
the credibility of the witnesses is not in ques- 
tion, an appellate court should review the in- 
<ferences drawn <by -the lower courts and draw 
inferences for itself. — Idington and Mignault, 
JJ., dissented, holding -that the inferences 
drawn by the trial Judge were correct and 
that his judgment should be restored.— Judg- 
ment of the Appellate Diviaion (43 Ont L. R. 
372; 44 D. L. R. 489), reversing that at the 
trial (41 Ont. L. R. 375; 41 D. L. R. 78), 
affirmed. 

MagUl V. Tke Township of Moore 
and- The Moore Municipal Tele- 
phone Association (1919), 59 S. 
C. R. 9 ; 46 D. L. R. 502 [Ont]. 



OoafllotiiyK %viilea«e o* questtons of 
IttLci — AypellAte G#nrt Hot ivteltfoiliis 
wltk dodflioH oi tTiml J^dcO.— " Upon 
questionB of fact an Appeal Court will not 
interfere with the decision of the J*udge whe 
haa seen the witnesses and has been able* With 
the impression thus fbrmed fresh in his mind^ 
r7Q to decide between dieir contending evidencev 
<«^ unless Uiere is tome food and special reason 
to tiirow dojobt upon the soundness of his con- 
clusyMis.*' This principle was followed in dis- 
missing an appeal althotigh some members of 
the Court expressed dovbt as to coming to the 
same conclusion as the trial Judge so far as 
could be judged hj the written record of the 
evidence. 

Ff^MiJtvi y. Anderwn, [1919] 2 W. 
W. R. 742 <Aka.) ; 47 D. L. R. 
277. 

toeo olfto 4kS6. 



DABtagM — OoHoltialoli of Ooiu^ bo- 
low on item Afl^ting ftlnoimt of dam- 
aS6 — ^Not disturbed by Priiry Couneil. 

— It is against the pivcnce of the Judicial 
Committee of the Privy Council to disturb the 
cooduflion reached by all the Courts below on 
a question affecting the amount of damages 
Buoh as the contention that damages against 
defendants for failure to deliver goods sfaouldi 
where <plaintiifs were supplied with a substi- 
tuted commoditv suitatte tor their purpose, to 
be reduced by the difference in value. 

Dominion Radiator Co.^ Ltd. V. 8 feel 
Co, of Canada, Ltd., [19191 3 W. 
W. R. 41 [P.C.— Ont] ; 48 D. L. 
R. 350. 
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Frond nosotlved in oroTlneial Oonrts 
— ^Mo reinresti^Btion by Privy OonneiL 

— When the provincial Courts have, upon the 
Qi evidence and circumstances negatived a charge 
^^ of fraud, it is contrary to the established prac- 
tice of the Judicial Committee of the Privy 
Council to reinvestigate the question. 

Seattle Construction and Dry Dock 
Company v. Grant Smith d Com- 
pany and McDonnell, lAmtted, 
[1919] 3 W. W. R. 33 (P.C— 
B.C.) ; 4« D. li. R. 172. 

Findinc of foot of trlol. Jndso — 

Credibility of witnesses — Duty of Appellate 
Court — Action on oho%ne — Alleged delivery 
oo in oserow — ^Transfer by payee to third per- 
O^ son — Holder in due course — Absence of know- 
ledge in transferee of equities existing be- 
tween drawer and payee. 

SuiherUmd v. Harris and McCuaig 
(1918), 15 O. W. N. 251. 

Finding of facts by trial Jndse — Ap- 
peal — MorigaKO — Given as seonrity 
or payment — ^Parol evidence — Time of 
payment not fixed — Reasonable time. — 

B., having (bought from G. a four-fifths inter- 
est in a yacht, gave him a mortgage on real 
estate for the amount of the purchase-price. 
The deed provided that ** the principal 
QQ (should) be paid out of the first proceeds of 
the sale of the equity of the mortgagee/' and 
there was no covenant of the mortgagor to 
pay the debt. The evidence of both parties 
was in direct conflict as to whether the mort- 
gage had bfen given in payment of the pur- 
Siase-price or merely as security : — Held^ that 
under the circumstances the CJonrt of Appeal 
was not justified in reversing the finding of 
fact of the trial Judge, who had declared the 



mortgage to have been given as security only. 
— Per Davies, C.J, — The absence in the deed 
of a covenant as to the personal liability of 
the mortgagor to pay tiie debt is not material. 
— Per Idington, and Anglin, JJ. — ^The result 
of the failure to fix a time for payment is tiiat 
the debt became payable within a reasonable 
time according to the intentions of both par- 
ties and having regard to all the circum- 
stances. [See this case as 4dd, 588]. — 
Judgment of the Court of Appeal reversed]. 

Granger v. Brydon-Jach (1919), 58 
S. C. R. 491; 46 D. L. R. 671; 
(191»] 2 W. W. R. «21. 

l>ateaKes — fizoesslvis — ttem wfeoA^I^ 
included by Jniry — Bodnctod on appo41. 

— $16,000 damages awaraed by juty for in- 
jury to a boy run over by a waii^on and very 
seriously hurt held not excessive. — OThe total 
amount awarded by the jury was $16»000. froan 
which the Court of Appeal deducted $2,000 
allowed for doctors' and hospital fees in- 
curred by plaintiff*s father, who was not a 
party to the action except a^ next friend of ^4 
plaintiff. As such sum was separable from 
the rest it could be deleted witiiout affecting 
die judgment Cor the balance.-=-Per Martin, 
J.A. : l%e amounts awarded for damages for 
injuries in some former cases are no longer t 
safe guide owing to the unprecedented ad- 
vance in the high cost of living, and juries 
must deal v^ith the state of uie times in 
whicli they are called upon to act, taking such 
a reasonable view of future prospects as is 
humanely possible. 

Ward V. Mainland Transfer Com- 
pany, [1919] 3 W. W. R. 193 
(B.C.). 

Jnir's awOlrd of damages — Whether 

Jury n&isnnderstood — Presumption — 
nterferenco by Conrt of Appeal — In- 
adequacy of damages.— Cn an appeal from 
judgment at trial on the ground of inade- 
quacy of the damages found by the jury, and 
on the ground that the jury were left In doubt 
upon the effect of the award on the liability 
of the defendants, it ^as held that as tiie 
jury had given an award of damages which 
was not unreasonable, and with no indication 
of a misunderstanding in the expression of 
their verdict, the Court must presume that gg 
the jury understood the obvious meaning of 
their verdict and should not interfere (Stuart, 
J., agreeing with hesitation because of cer- 
tain questions put by the jury to the Judge 
and his answers thereto, and uie conservative 
estimate of the damages) ; also that as to in- 
adequacy of damage the Court will not inter- 
fere with the verdict unless it is satisfied that 
the jury has omitted to consider some ele- 
ments of the case ; the Court might arrive at 
such conclusion were the damages unreason- 
ably small. 

MoNicol V. P. Bums d Company, 
Limited and Hodson, [1919] 3 W. 
W. R. 621 (Alta.) ; 49 D. L. R. 
132. 

Questions of fact — ETidence under 
oon&mission — Preponderance of c¥i- 
dcncc. — The Appeal Court will take ques- 
tions of fact into consideration on appeal, 
and if a material and substantial part of the 
evidence has been taken under commission, 
and if it appears that tiie preponderance of ^Q 
the evidence is against the finding of the 
jury, and such finding shows that tiiere has 
been error in the appreciation of the evidence, 
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the yerdict will be reversed, notwithstanding 
there is evidence to support the verdict. — In 
the estimation of the value of evidence in 
ordinary cases, the testimony of credible wit- 
nesses who swear positively to a fact should 
receive credit in preference to witnesses who 
testify to a negative: Currey v. Currey 
(1910), 40 N. B. R. 96; Lefeunieum v. Beau- 
doin (1S97), 28 S. C. R. 89, followed. 

HalUn V. Bank of Montreal (1919), 
46 N. B. R. 62, 43 D. L. R. 115. 

Settlement — Snbseqnent olalm for 
furtber dawages — Aooord and eatisf ac- 
tion — Evidence taken on eonuaission — 
Beading in fnll dispensed with at triai 
— ^Appeal on qnestions of fact. — At the 
conclusion of the plaintiffs case on the trial, 
counsel for the defence intimated that he de- 
sired to put in the whole of the evidence of a 
witness taken on commission and that that 
was his whole case. The trial Judge then 
asked that he give the gist of what the evi- 
Q„ dence -was. Counsel then gave a resume of 
o7 the evidence, but asked that the Ck>urt read 
the evidence before delivering judgment. The 
Court refused to read the evidence and gave 
judgmen«t for the plaintiff. — Held, on appeal, 
that, after reading the evidence taken on 
commission, the Court was of opinion that it 
would be impossible for a Judge to form a 
true estimate of the weight of the evidence for 
the defence without reading it That the 
Ck)urt was not, therefore, subject to the or- 
dinarv rules as to deciding an appeal on 
questions of fact, and, after reading all the 
evidence, are of opinion the appeal should be 
allowed. 

Ooupland v. Foley Bros., Welch d 
SUioart, (1919) 26 B. C. JBl. 173. 

Evidence warranting nonsnit — ^Fail- 
ure of defendant to ask — ^Verdict for 
plaintiff — ^Power of Appellate Oonrt on 
appeal. — If a Court of Appeal is of opin- 
ion that they have all the facts before them, 
and that there is no reason to think that fur- 
ther evidence of importance could be pro- 
duced at another trial, and is also of opinion 
that the evidence given aft the trial was such 
that the presiding Judge should, if asked by 
^^ the defendant's counsel, have either nonsuited 
88 the plaintiff or directed a verdict for the de- 
fendant, the Court has power under order 
LVIII. r. 4 (Bng.) not only ito set aside a 
verdict for the plaintiff, but to enter judg- 
ment for the defendant A requisition to a 
Judge at the trial to enter a nonsuit or direct 
a verdict for a defendant is not a condition 
precedent which must be fulfilled in order to 
entitle him to do either. 

Banhury v. Bank of Montreal, 44 D. 
L. R. 234 (Eng.). 

Resolntion of scHool commissioners 
— CHanKc in school site — Jurisdiction 
of Oirooit Court— B.S.Q. 2988.— R. S. Q. 

2055 has been replaced by R. S. Q. 2988, and 
the jurisdiction of the Oironit Conrt is but 
that of an appellate tribunal. — Unless there 
be grave error or the application of erroneous 
^^ principles, an appellate tribunal will not dis- 
Ov turb, on a question of fact, the finding of the 
trial Court. 

Lamarche v. School Commissioners 
(1919), 25 R. L. n.s.942 (Que.). 

Smallness of Amount not Ground for 
Befusal to Entertain Appeals See 
1937. 
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Question of f act— WeisU attached 
to flndinc of trial tvilmnal — Infer- 
ences to be drawn from truthful ctI* 
denee — ^Position of Appellate Oonrt. — 

WiLere a question of fact has been decided by 
a tribunal which has seen and heard tiie wit- 
nesses, the greatest weight ought to be at- 
tached to the finding of such a tribunal. It 
has had the opportunity of observing the de- 
meanour of the witnesses and judging oi their 
veracity and accuracy in a way that no ap- 
pellate tribunal can have. But where no 
question arises as to truthfulness, and where 
the question is as to the proper inferences to 
be drawn from truthful evidence, then the 
original tribunal is in no better position to 
decide than the Judges of an Appellate Court. 
— [Arnold v. Dominion Trust Co. (1916), 32 
D. L. R. 33, affirmed in part, the action being 
dismissed. See also 32 D. L. R. 301, and 
(1917), 35 D. L. R. 145.] 

Re AmoU Estate (1919), 44 D. L. 
R. 12 [P.C— B.C.]. 

Question of fact — Judcatent ap- 
pealed front must be erroneous — ^Bur- 
den of proof. — Before an Appellate Court 
will set aside a judgment on a pure question 
of fact, the appeUant must demonstrate that 91 
suoh judgment is erroneous. Where the proof 
leaves it in a state of about equal probability 
that goods sold conformed in quality to sam- 
ple as that they were inferior, the appeal will 
be dismissed. 

De Felice v. 0*Brien, 45 D. L. R. 
285 [S. C. C!an.— Que.]. 

Reference — 3. 



B. 1. Criminal Appeals — To O. O. or 

D. O. Judge. 

Prairie and Forest Fires Act — ^Ap- 
peal from conviction— Or. Oode 750 
(c> — Sum not deposited with Justice — 
Appeal improperly laid. — ^An appeal from 
conviction under the Prairie and Forest Fires 92 
Act whereby accused was condemned to pay a 
fine was dismissed with costs because accused 
failed to deposit with the justice (in accord- 
ance with the Criminal Code, s. 750 [o], the 
sum adjudged to be paid, although he entered 
into a recognizance. Reference to authorities. 

StoUzer v. Foichuk (1919), 1 W. W. 
R. 396 (Sask.). 

Summary conviction — Fining date 
for hearing — ^Endorsement on convic- 
tion not necessary. — When on the first ^^ 
day of the sittings of the County Court, a "u 
date is set for hearing an appeal from sum- 
mary conviction, no endorsement thereof 1b 
necessary on the covenant. 

Rex v. Martinson, ri919] 3 W. W. 
R. 896 (B.C.). 



B. 2. Oriniinal Appeals — Beserred 

Case. 

Identity — Proof of — Character — 
Cr. O. 446. — Generally a reserved case is 
decided by the appellate tribunal upon the 94 
statement of facts prepared by the convicting 
magistrate. If the latter should die, however. 
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before stating the case, all 4he evidence may 
be examined upon the appeal. — ^In a case of 
theft, the Crown may prove the identity of 
the aoeased witnesses, though the identity be 
denied by a witness for the Cro^n, charged 
as an aocomplice, the evidence being intro- 
duced not to contradict the latter witness, 
but to corroborate the evidence of other wit- 
nesses upon the fact — It is not for an ap- 
peUate tribunal to appreciate the evidence 
upon a reserved case; that is a question for 
the jury. — The admission of the declaration of 
a witness, referring to the accused, " I know 
him, I hav« already arrested him," though 
illegal, 18 not sufficient to set aside die veiv 
diet when the witness adds that the accused 
was discharged from the accusation levelled 
against him. 

Laurin v. The King (1919), 28 Que. 
K. B. 519. 

X]ieft — Proof o*— O. O. 69, 690, 
746, 762, 999.— Where a reserved case 
Q^ upon four points is rejected by tiie CJourt of 
^^ Sessions, and the case is reserved upon one 
point only, the Court of King's Bench, upon 
appeal to it, may only reserve another ques- 
tion for the purpose of determining whether 
there was theft or not. 

Menard v. The King (1918), 25 R. 
L. n.s. 73 (Que.). 



B. 4. Criminal Appeals— Generally. 

Cliapter 16 of 8-9 Geo. V. (Can.), s. 1 

(4).— Where on motion to quash conviction 
it appeared that complainant was described 
^^ in the information as "of Edmonton, Juvenile 
96 Court Probation Officer," and in the convic- 
tion (directing payment of his costs) as 
••Juvenile Court Probation Officer;" held, 
sufficient to raise presumption that the pro- 
secution (under s. 1 of c. 16 of 8-9 Geo. Y. 
[Can.l ) was set on foot by one who then was, 
and who was known by the magistrate to be, 
an officer of a Juvenile Court (fulfiUing re- 
quirement of S.-S. 4 of said section). 
Rew V. SeioeU, [1919] 1 W. W. B. 
799 (Alta.). 

Hew trial — ^Powers of trial Judge — 
Oriminal Oode, ■• 1021 — ^Leave to move 
Court of Appeal for new trial on 
ground tliat Terdiot against weigHt of 
evidence.- The Judge presiding at a crim- 
inal trial has no power to grant a new tnal. 
History of the law and practice as to grant- 
ing new trials in criminal cases, with refer- 
ences to statutes and decidea cases. — I^eave to 
move the Court of Appeal— now the Appel- 
late Division of the Supreme Court of On- 
tario — ^for a new trial may, by virtue of s. 
1021 of the Criminal Code, R. S. C. 1906, c, 
146, be given by the trial Judge, but only on 
the ground that the verdict is against the 
weight of evidence.— The prisoner was in- 
dicted for mnrder and convicted of mM- 
•langhter. The plea was that he acted in 
self-defence on being threatened by the de- 
ceased with a knife. At a preliminary inves- 
tigation, a witness swore that she saw the 
beginning of the fracas between the prisoner 
and the deceased, and that the deceased had 
a knife in his hand. At the trial she swore 
that she saw no knife — and no knife was in 
fact found on the deceased. Upon an appu- 
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cation by the prisoner for a new trial, or 
leave to move for a new trial, an affidavit 
made by the witness after the trial was read ; 
in it she stated that she did not see a knife 
in the deceased*s hand, and bad sworn as she 
did at the trial because of threats : — Held, 
even if this affidavit were to be credited, that 
the verdict was not against the weight of 
evidence; and the application should be re- 
fused. — SemJble, the affidavit could not be re- 
ceived. — ^At the request of counsel for the 
prisoner, the question .whether the trial Judge 
was bound as a matter of law to give leave 
to move for a new trial on the ground that 
the verdict was against the weight of evi- 
dence, was reserved for the Court of Appeal. 

Rex V. Di Francesco (1919), 44 O. 
li. B. 75; 45D. L. B. 488. 

ProUliition — " Criminal cliarge "— 
R. 8. O. c. 139, 88. 39 (e) and 48 ** 8n- 

freme Conrt Act " — 8 A 9 Creo. V. e. 
, s. 3. — ^An appeal from the Court of final 
resort in any province except QueA>ec, in 
a case of prohibition under s. 39 (c) of 
the "Supreme Codrt Act," will not lie 
unless Uie case comes within some of the 
provisions of s. 48 as amended by 8 & 9 
Geo. V. c. 7, s. 3. — Section 39 ^c) al- qq 
lows an appeal from die judgment in any *^^ 
case of proceedings for or upon a writ of 
prohibition ** not arising out of a criminal 
charge." — Held, per Davies, C.J., and Anglin 
and Mignault, JJ., that application for a writ 
of prohibition to restrain a magistrate from 
proceeding on a prosecution for violating the 
provisions of the "Nova Scotia Temperance 
Act " arises out of a criminal charge, and no 
appeal lies from the judgment thereon. — Per 
Mignault, J., in Ohankbers. — ^An order to stay 
proceedings on a judgment of the Supreme 
Court of Canada for purposes of a proposed 
appeal to the Privy Council will not be. 
granted in a case in which -the Court has 
determined that it is without jurisdiction to 
hear the appeaL 

Mitchell V. Tracey (1919), 58 S. C. 
R. 640 [N.S.] ; 46 D. L. R. 520. 

Magistrate's convictions — Motion to 
quash— Procedure— Rules (of 1908) 1279 ei 
seq, — ^Notice under Rule 1281 — ^Retums of /|q 
papers — Affidavite — Amended conviction — ^^ 
Adjournment of motion. 

Rex v. OllikkUa (1919), 17 O. W. " 

N. 163. 



APPEARANCE. 



APPRAISEMENT. 

See Landlobo and Tenant, VI. 4. 



APPBENTIGE. 

See Infants — Master and Servant. 



APPBOPBIATION OF 
PAYMENTS. 



SI 
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ASBITRATION AKD 
AWARD. 

[IDO, lOl]. 

1. THEOt APPOUmCBNT [1(^]. 

2, Powers. [See V., VI., X] 1108- 

104], 

3. Liabilities. 

4. REItOTAIi. 

5. Remuneration [1051. 

IV. tXan^Mtk 

1. Theib Afpointmbnt. 

2. PoWlOtB. 

3. LiA&njTiES. 

4. Removal. 

5. Remuneration. 

v. Oandvot of tbe ArMtvAttoa, 

VI. Tlm« for MAkimg tlte Awavd 
And 2BiUa*siiic Time* 

Vn* 0)^«olal or Stated Oaoos. 

Vni. Awttrd [106]. 

Qt. finfforeeMont ^f Award [107, 
108]. 

X. ^ower of Oovrt to Amond, Re- 
mit or Set Aelde [lOO-llS]. 

XI. AppeaU [117]. 

xn. Costs [118-1101. 

See fixpropriatioii — Muxiioipal Law — 

Railways. 

ArMtration — Separation Agreement t 
See 1067. 

Arbitration to Fix Renti See 1317, 
1325. 



m. 1. A^Mtratorfe-^ppolntment. 

Old PreAelt latr ap^liealble in tk^ 
silenee of eontempo)^ary anthority — 
Ihiwerii and Jnrisdietion of JndMi — 
O. €. 201df C. 9. 1. S87, t40, SOB. 30T« 
400, 1431, I43a» 1430. 1440, 1444.— 
Recourse is to be hsd to the French law as 
at the time of '*l%e Quebec Act, 1774/' when 
our Code of Procedure is silent upon any 
given point; and where uiodem French, 
English and American law come into conflict 
with those parts of the Old French law not 
repealed by the Act referred to, the Old 
French law must prerail. — The reasons for 
recQsation in G. P. 237 are not limitative. — 
A Judge is free to select whom he may to act 
as arbitrators. 

Bourdon v. Cll* of Montreal (191d), 
24 R. de J. 543 (Que.) ; 54 Que. 
S.C.. 183 ; 20. Q. P. R. 70. 



in. S. ArWtrators — Powers. 

JnHedietion of arbitrator — CoA- 
stmotion of irords of snbmission — 
Partnersldp dissolution. — A submission 
by partners to arbitration recited that cer* 
tain misunderstandings had happened neces- 
sitating tiie dissolution of the partnership and 
the points to decide were: "(1) On ^hich 
partner rests the responsibility of the present 
difficulty. (2) On which condition shidl the 
partnership be dissolved " : — Beld, this did 
not give jurisdiction to the arbitrator to 
award payment by one partner to tiie other of 
damages because of premature dissolution of 
the partnership. 

In re the Arbitratian Act; In re Ar- 
Mratien heticeen Ouyot and Vig- 
ourei and AnHird made by Ooaee- 
Un, [1919] 3 W. W. R. 951 
(Haa.). 

Dissenting member — Report died 
afterwards <X P. 406, 407, 412, 415, 

et soq. — ^A dossentinir arlntrator has the 
right, in signing his dissenting report, to re- 
serve the right to file his report later and to 
so produce it. 

Davidson y. Technical School (1919), 
21 Q. P. R. 192. 
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n. stay of Legal Proeeedings. 

Oontraot containing arbitration 

clause — Action for specific performance — 

IQA Application by defendant for stay of proceed- 

^^^ ings — Dispute going to the making of the 

contract and not of such character as within 

arbitration clause. 

Mcintosh V. Layfield et oZ.. [1919] 
1 W. W. R. 590 (B.C.). 

Action brought after snbmission — 

Motion to stay proceedings — Arbitration Act, 
R. S. O. 1914, c. 65, s. 8— Previous issue and 
101 service of order for security for costs — Elec- 
tion to proceed with action — Dismissal of 
motion. 

Heistein rf -Sons v. Poison Iron 
Works, Limited (1919), 17 O. W. 
N. 155. 



III. 5. Arbitrator's Remnneration. 

Fees of — Attaobability of — R. S. 
O. c. 37, ss. 191, et seq.; O. P. 509, ss. 

9. — Arbitrators appointed under the Railway 
Act of Canada are not public ofScers within 
the meaning of C. P. 599, s.-s. 9, and their fees 
are wholly attachable. 



<( 



La Patrie" v. Parent (1919), 21 
Q. P. R. 179. 



Vin. Award. 

Extension of delay for report — Con- 
sent tbereto — Nnllity — O. P. 1434, 
1438, 1442, 1443.— Though received by 
the Court, an award of arbitrators given out- 
side the delay provided therefor without the 
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consent of the parties thereto is of no effect. 
— ^The homologation of an arbitrators' award 
is effected by suit in the ordinary manner to 
have the award rendered executory. 

Cyr V. Oyr (1W7), 64 Que. S. C. 

897. 



110 



dL Enf oreeaient of Awmrd. 

Award liaTisc ** the ■tatna of a 
Jadsmeat of the Ooart** — ^Adiaissllill- 
itjr of oTideace flatas aaioaat dao. — 

Arbitrators awarded against defendant, 
among other things, "that the contractor 
[plaintiff] is entitled to payment at the con- 
tract-price for the drilling to an estimated 
depth of 2,400 feet," saying nothing about 
the amount to which the contractor was thus 
entitled. Leave was given (see [1918] 8 W. 
W. R. 337) to enforce award as a judgment 
or order. — Held that said award having been 
given the status of a judgment of the Court, 
it could be enforced by an action, and the 
amount of the contract-price, and of what 
credits should be allowed could be ascertained 
by evidence. — The use of the word "estimated" 
in the award was definite and amounted to a 
fixing of the depth at 2,400 feet — In re 
SohengoUem Aciien GeaelUchaft and Con^ 
iraoi CorporaPian, 54 L. T. 596, followed in 
deciding that the art>itrators were correct in 
dealing with the general question of responsi- 
bility for failure to proceed with the work in 
question. (For the terms of submission to 
the arbitration in question see [1917] 2 W. 
W. B. 630). [See 111, 113.] 

MoNaught v. The Siokee-Siephena 
Oil Company, Limited, [1919] 1 
W. W. R. 962 (Alta.) ; 46 D. L. 
R. 668. 

Jadsmeat — Setting aside — Judgment di- 
rected to be entered for amount to be ascer^ 
tained by registrar — Costs — ^Ai^>eal — ^16 O. 
W. N. 341, reversed. 

Hunter v. Perrin (1919), 17 O. W. 
N. 101. 

Iioarerias of sidearalk — ^Measare of 
daaiases — Estimated oa wroac pria- 
,elple — Settiag aside award.— damages 
recoverable by reason of lowering of the side- 
walk in front of a claimant's store building 
consist in the decreased value of the property. 
And where diey were assessed at the cost of 
lowering the store floor so as to be in the 
same relative position to the new sidewalk as 
it occupied tow^ards the original sidewalk, to- 
gether with the cost of constructing a run- 
way to connect the floor as it then would be 
with claimant's warehouse, the award was set 
aside as determined upon a wrong principle. 

Town of Radiason v. Amaon, [1919] 
3W. W. R. 580 (Sask.). 

Ooatostatioa of by direct aotioa — 
Deaaarror — Oeaeral aTenaeat — O. P. 
1444. — ^An arbitrators' award may be con- 
tested by direct action, even if effected by com- 
promise, if the arbitrators have exceeded their 
powers, where their award is unjust, and 
where there are illegalities. — ^The remedy of- 



fered by C. P. 1444 does not exclude direct 
action. — ^Too wide an averment in pleadings 
may be dealt with upon exception to the form 
or by motion for details, not by demurrer. 

The City of Montreal v, Paiemewt 
(1918), 28 Que. K. B. 381. 

Power of Ooart to review award— 
Sabaiissioa of qaestioas of law to arU- 

trators.— WhUe it is well established that 
where error in law appears on the face of an 
award, the Ck>urt may review it: Britiah 
Weatinghauee Eleotrio- Co. v. Underground HI 
Electric Rya,, [1912] A. C. 673, at p. 686; 
yet where the question of law has been sub- 
mitted to the arbitrators their decision is not 
open to review: In re King and Duveen, 
[1913] 2 K. B. 32.— A submicsion to arbitra- 
tion Held to have referred directly to the arbi- 
trators questions of law as well as of fact 
[See 107, 113.] 

Re MoNaught and Stokea-Stephena 
Oil Company, Limited (No, 3), 
(1919), 14 Alta. L. R. 148. 



Property iajarioaaly alfeoted as re- 
salt of ereetioa of pablic lavatory. — 

On a review of an award fixing the damages 
suffered by a claimant whose property' had 
been injuriously affected by the erection of 
a public lavatory on ttie street in front of the 
claimant's premises, held that the amount 
awarded, viz.: |6,0(K>, should be increased to 
S26,000. {Toronto v, J. F, Broion Co., 66 
S. C. R. 163, referred to).-— On a review of 
an award made as the result of an aititration 
upon which two arbitrators and an umpire 
sat, it should be kept in mind that the ai4>i- 
trators appointed by the parties are likely to 
be biased in favour of the side appointing 
them, and there is some authority to justify 
such bias, under such circumstances, see: In 
re Enoch d Zaretaky, [1910] 1 K. B. 327, at 
p. 334; 79 L. J. K. B. 363. [See 114]. 

Ripatein V. City of Winnipeg, [1918] 
3 W. W. R. 966 (Man.), 44 D. L. 
R. 60. 
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Sabmissioa of qaestioa of laar to 

arbitratorc^While it is well eotabliahed 
that where error in law appears on the face 
of an award, the Court may review it: Brit» 
iah Weatinghauae Electric Co. v. Under" 
ground Electric Rya., [1912] A. C. 673, at JIQ 
p. 686; yet where the question of law has 
been submitted to the arbitrators, their deci- 
sion is not open to review. In re King and 
Duveen, [1913] 2 K. B. 32.— A submission 
to arbitration held to have referred direcUy 
to the arbitrators questions of law as well as 
of fact. [See 107, 111.] 

In re Arbitration heiween Stokea- 
Stephens OH Company and Mo- 
Naught {No. 3), [1918] 3 W. W. 
R. 956 (Alta.) ; 43 D. L. R. 743. 

The Wiaaipeg Charter — ^Damases to 
adjoiaiag owaer for ereotioa of pablie 
laTatory oa street. — ^Tbe City of Winnipeg 
erected a public lavatory on a street ad- 114 
joining defendant's premises which were used 
for hotel and shop purposes. In an arbitra- 
tion under the Winnipeg Charter, the arbitra- 
tors by a two to one majority awarded $6,000 
damages. On appeal this was increased by 
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Gait, J. ([1018] 3 W. W. R. 965), [112], 
to $25,000, the fnim awarded by the dissent- 
ing arbitrator. On appeal to the Court of 
Appeal the amount was reduced to $15,000 
(Haggart and Fullerton, JJ.A., dissenting). 
Discussion of matters to be considered in fix- 
ing damages in such case. Comment on the 
matter of expert evidence, on the regard to be 
bad by arbitrators to evidence submitted to 
them, and as to the exercise of their own 
judgment on insrpection of the property. 

Ripsiein v. City of Winnipeg, [1919] 
3 W. W. R.130 (Man.). 

Agreement to pay damAges to ** Pro* 
- I w P^Jfty owners.*' — Award in favor of un- 
116 named owner — Dispute as to ownership — 
Reference back to arbitrator to determine. 

Re Young and Ontario and Minne- 
sota Power Co, (1919), 17 O. 
W. N. 204. 

Jmrisdlotion of Court to set aside 
award, — By the terms of a consent judg- 
ment regarding certain buUding contracts, 
matters were referred' to two appraisers, one 
appointed by each side, and an umpire. Upon 
motion to set aside, vary or amend the award 
filed by the umpire, it was held that the 
Court had jurisdiction to deal with charges 
of misconduct against the plaintifTs ap- 
praiser and the umpire, and with objections 
based on excess of jurisdiction by the umpire 
in making allowances for items alleged not 
to be covered by the judgment. The Court 
found that, havin^g regard to the nature of 
the proceedings and the terms of said judg- 
ment, no case for a charge of misconduct was 
made out. The fact that, having discharged 
his duty as appraiser so far as mutual agree- 
ment was possible, an appraiser, in matters 
^ ^ ^ to be determined by the umpire, asarumed the 
116 role of advocate, using such arguments and 
making such comments on the conduct of 
the other party as seemed to him just and 
proper to support the claims of his side, did 
- not in this case justify a charge of misconduct. 
— ^Under the terms of the arbitration it was 
held t^ere was no duty on the umpire to dvsh 
close to the appraisers every bit of evidence 
he had in his knowledge or possession, the 
appraisers not -being arbitrators in the ordin- 
ary sense. — The decision of the umpire in 
matters within his jurisdiction was held not 
subject to review by the Court except per- 
•haps for fraud or misconduct — If in such 
an arbitration an umpire has made a mis- 
take as to the extent of the jurisdiction con- 
ferred upon him and has exceeded that jur- 
isdiction, all of which is apparent ui)on the 
face of the award or of some paper accom- 
panying and forming part of the award (such 
as his reasons for judgment), the Court can 
and ought to interfere. — Where the umpire 
was authorized to judge as to ''all loss to 
the plaintiff by reason of defective workman- 
ship find materials including the reasonable 
costs of ascertaining and remedying such de- 
fects,*' the fact appearing in the umpire's 
reasons for judgment that an estimated charge 
had been made for defective caissons based 
not on knowledge of their actual condition, 
but on an examination of a number of odier 
caissons in the ertructure, would seem to 
indicate an excess of jurisdiction. But before 
interfering with the umpire's finding on the 
ground of excess of jurisdiction the Court 
should be satisfied thereof without any doubt, 



and as it had no means of knowing what evi- 
dence the umpire had as to fhe nature and 
character of the work and material which 
had gone into the unexplored caissons, it 
refused to decide that the umpire actually did 
exceed his jurisdiction. In considering the 
question ^e Court refused to base its finding 
on material used in support of the motion, 
which was largely new matter, in view of the 
agreement of the parties to submit the mat- 
ters in dispute to the decision of the umpire 
and that his decision should be final. 

Attomey-Oeneral for Manitoba v. 
Kelly et al., [1919] 3 W. W. R. 
435 (Man.) ; 48 D. L. R. 636. 



XI. Appeals. 

O. O. 1022; O. P. 302, 410-417, iu20, 
1430, 1431, 1433, 1436, 1443, 1444.— 

No appeal lies from an award of arbitrators 
based upon mutual consent — Our law on the 
subject is totally diiferent from tiie French 
law. — The effect of a compromise upon arbi- 117 
tration proceedings is but the right to take 
action in the ordinary manner to recover the 
amount claimed. — Unless the amount of the 
award is tendered to the suing party and de- 
posited in Court, the Court cannot review 
the evidence had upon the arbitration pro- 
ceedings. — The purpose of such deposit to 
obviate a re-opening before the Court of an 
inquiry into the merits of the arbitrators' 
award. 

City of Montreal y. Paiement 
(1918), 55 Que. S.C. 64 (reversed 
in Appeals). 



ZIX. Oostfl. 



Railway Aot (Bom.) — Arbitratioa 
as to eomponsation to owner — Seotiom 
100 — Sum awarded not enoeediiMg siun 
offered by railway company— <]»osts re« 
oorerable by railway eompany — To 
** be deducted from tbe compensation.** 
The costs recoverable by a railway oomi;>any 
of an arbitration under the Railway Act 
(Dom.) as to the compensation to be paid to 
an owner for lands taken in the exercise of 
the railway company's powers, cannot ex- 
ceed the compensation awarded, in view of s. 
199 of said Act, providing that such costs 
shaU ''be deducted from the compensation.*' 
(Judgment of Ives, J., [1919] 1 W. W. R. 1, 
reversed, McCarthy, J., dissenting.) — Per 
Beck, J. :. The Judge taxing the costs of the 
arbitration proceedings is not acting as a 
persona designata, but as a Judge of the 
Court. But whether or not he is a persona 
designata, there is inherent jurisdiction in the 
Court to review the taxation with regard to 
the principles or basis adapted therein, and 
to direct a re-taxation having regard to a cer- 
tain principle or basis; and a case where 
costs, as aforesaid, have been taxed and ad- 
judged against the owner in excess of the 
compensation comes within such jurisdiction. 
— Per Beck, J. : Even assuming there is a 
right in a railway company for any sur- 
plus of costs beyond the amount of compen- 
sation, the question for the arbitrators to 
determine is — and is nothing more than — the 
amount of the real value of the land taken 
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and any incidental damages, and, ao far as 
it is to affect the question of costs, whether 
the sum offered hy the railway company is or 
is not sufficient, and in no case the righteous- 
ness of any value suggested by the owner in 
the course of the inquiry. And if a Judge 
has directed a taxation on a basis having 
regard to the high value put by the owner 
apon his land, that taxation is open to review 
as being upon a wrong principle. — Per Mc- 
Oirthy, J., dissenting: The Judge taxing 
sach costs acts as persona designataj and 
there is no jurisdiction in the Court to re- 
view his taxation because there are no pro- 
ceedings in the Ck>urt out of which the taxa- 
tion arises. The words of said s. 199 are not 
apt enough to have the meaning of limiting 
such costs to the amount of the compensation. 
Such interpretation would in some cases effect 
an injustice. 

Calgary d Edmonton Railioay Com- 
pany V. The Saakaichetoan Land 
and Homestead Company, lAm- 
ited, L1919] 2 W. W. R. (Alta.) ; 
46 D. li. R. 357; 14 Alta. L. R. 
416. 

Winnipeg Obarter, s. 812 — '* Ooata of 
the arbltTAtioii " — ^ X*nll eoata of and 
inoidental to tHe arbitration " — ^Party 
and party oosta only — ^Ho oosta prior 
to oommenoement of prooeedinsa — ^Ap- 
plleation of tariff-— Goats of witness as 
to real estate Talues. — The " costs of the 
aiPbitration " which under s. 812 of the Win- 
nipeg Charter, arbitrators are empowered to 
award are ordinary costtf between party and 
party ; a direction by the Court that the 
" full costs of and incidental to the arbitration 
are to be taxed " does not go beyond that — 
Where arbitration proceedings are inaugur- 
ated by a notice claiming dams^es, the firot 
item of costs of and incidental to the arbi- 
tration is instructions for this notice, and 
no coats should be allowed prior thereto. — 
Where a scale of costs is fixed the parties 
are bound by it {Re C. N, R, and jRo5m«ofi, 
17 Man. R. 579, distinguished).— Under the 
Manitoba tariff a witness called to express 
an opinion as to real estate values can only 
demand the ordinary fee allowed to a non- 
professional witness. Any extra payment to 
him for examining the property or otherwise 
qualifying himself cannot be taxed againert 
the other side. — Certain particular itenur of 
costs considered with reference to the tariff. 

Ripstein v. Winnipeg, [1919] 3 W. 
W. 730 (Man.). 



I. Volvnteers and Beserrists Belief 

Aets. 



ARCHITECT. 

Meekanios' lieni See 1472. 
Remnnerations See 502. 



ABMY AND NAVY. 

I. Volnnteers and Beserrista Be- 
lief Acta [120-1211. 

n. War BeUef Acts [122-128]. 

in. General MiUtary Law [120- 
135]. 

[N.B. — These Acts are arranged according 
to Provinces.] 



Claim for declaration tluit surrender 
of sliares Toid, and that defendant be 
plaeed on list of oontribntories, and 
for settins aside transfer of land made 
in eonneetion witH snoH snrrender*-— 
A claim by a comiwny in liquidation for a 
declaration that a certain surrender of 
shares by defendant, a volunteer under the 
Volunteers and Reservists Relief Act, was 
void, and that such defendant should be 
placed upon the list of contributories as a 120 
holder of the shares, and for an order that a 
certain transfer of lands by said company to 
the other defendant, wife of the first defen- 
dant (made in connection with such surren- 
der), be set aside and the lands vested in the 
company; is not prohibited by said Act, as * 

the action is not for the enforcement of the 
payment of a debt, liability or obligation, nor 
one for the recovery of possession of land; 
(although it might result, on further proceed- 
ings, in the enforcement of the payment of a 
debt and in depriving a soldier's wife of pos- 
session of the land). 

The Camrose Stock and Dairy Farm 
{in Liquidation) v. Claaton et aZ., 
[1919] 1 W. W. R. 984 (Alta.). 

Mertsasee's right to rent mortsased 
premieee— Hotiee to tenant. — The pro- 
viso to s. 6 of the War Relief Act, c. 24, 
1918, means that no matter what may hap- 
pen to a mortgagee's application for leave to ^ q^ 
pursue any of his other remedies, his right to 1^1 
payment of the full amount of the net income 
of the mortgaged property to the extent of the 
mortgagor's default is absolute. It is, there- 
fore, not necessary for a mortgagee to obtain 
leave to serve notice on a tenant to pay him 
the rents of the mortgaged premises. 

In re Mortgage Company of Canada 
and Stennett, [1919] 1 W. W. R. 
8 (AlU.). 

Alimonj Aetions See 1035, 1050. 



n. War Belief Aeta. 

BBinSH COLUMBIA* 

Mortsasee — Hnsband enlisted for 
aetive serrioe. — ^In the case of a hnsband 
enlisting for active service, although his wife 
may not be actually dependent upon him for 122 
support, she is nevertheless entitled to . the 
benefit of the War Relief Act. Parsons ▼. 
Norris (1917), 24 B. C. 41, followed. . 

Mortgage Company of Citnada v. 
HaU (1919), 25 B. C. R. 280. 

Seetion 13 — Made after order for 
snbstitntional aerrioe — May be in« 
Toked at any stase — ^B. O. Stata. 1017* 

o. 74, a. O.— Section 13 of the War Relief 
Act, B.C., Stats. 1916, c. 74, as enacted by 128 
B.C. Stats. 1917, c. 74, s. 9, may be invoked 
in an action at any stage of the proceedings. 

McLennan, McFeely d Company, 
Limited v. Colpitis (1919), 25 B. 
C. R. 459. 

Jurisdiction of Looal Judges See 587. 
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Vendor's riskt to reoovmr rental 
Tatne — Section 10. — ^Under s. 10 of the 
War Relief Act, 1918, if the property sold to 
or mortgaged by a defendant claiming protec- 
tion under said Act, has an actual rental 
value as shown by leases made by defendant 
of the property and rentals received by him, 
the amount of such rental value, if it does 
not exceed the interest due, is recoverable 
from him by his vendor or mortgagee. 

Jameson v. MoorCf [1919] 2 W. W. 
B. 49 (Man.). 

The War BeUef Aet, 1018 (e. 101). 
••2 — ReeoTery of possession from 
lessee — ^Dependent members of family, 

—(Section 2 of the War Relief Act, 1918 (c. 
101) held not to protect a lessee, a volunteer, 
•from recovery of the premises <by the owner 
idthough there were infant children of the 
lessee living with him therein, the lessee being 
the person in possession and against whom 
idone proceedings were taken. 

First National Investment Co. v. 
Oddeon, [1919] 3 W. W. R. 590 
(Man.). 



SASKATCHEWAN. 

Applieation (referred by Registrar 
to Jmdse in Ohambers) for dispensing 
iritli restrietiensy ete., of Aet, eonpled 
with application for riskt to eoUeet 
rents of premises in qnestion, dis- 
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Mariacher v. Gray, [1919] 1 W. W. 
R. 505 (Sask.). 

Soldiers Belief Aet — Mortgase ac- 
tion. — ^Even if the statute of set-off is in 
force in Alberts, it is not applicable so as to 
entitle a defendant who is protected under 
the Soldiers Relief Act against an applica- 
tion made by plaintiff in a mortsikse aotion, 
to recover his costs of such application and 
prevent their being set off by the Court 
against the mortgage debt. The Statute of 
»et-off could onlv apply if the mortgage debt 
were unenforceable, whereas it is a debt in 
respect of which the right of action is merely 
in suspense. 

Metals Limited v. Frost, [1919] 2 
W. W. R. 247 (Alta.). 

The Volunteers and Reserrists Relief 
Act, c. 7» 1016— Vendor seisins sliare 
of crop under agreement of sale of land 
— ^Not a proceeding upon a personal 
ooTcnant under s. 3 — Speciilo perform- 
ance — Interest of purchaser Ynerely 
nominal — Section 8 — ^Proceedings con- 
flrmed under s. 17. — In the case above 
mentioned the purchaser, who had enlisted, 
was not protected under the Volunteers an-d 
Reservists Relief Act, c. 7 of 1916, as against 
the vendor's rijpht to seize her share of the 
crop, the proceedings not being a proceeding 
upon a personal covenant within the meaning 
of 8. 3 (following Riach v. Elliott, [1917] 
1 W. W. R. 591.— Proceedings by way of 
counterclaim for specific perjformance of 
the a^rreement of sale or cancellation, were 
allowed as if the Volunteers and Reservist 
Relief Act had not been passed, the Ck)urt 



being satisfied under s. 8 that the interest of 
the purchaser was merely nominal as he hml 
never paid more than interest on the agree- 
ment, and under s. 17 the €)ourt confirmed 
and validated tlie proceedings. 

Rose V. Edmonds et ah, [1919] 3 W. 
W. R. 47 (Sask.). 



HI. General — ^Military Iaw. 

Army Aet — Kind's resnlations — ^7-8 
Geo. V. e. 10, s. 17f O. P. 1126* — ^The 

military forces mentioned in the Army Act 
do not apply to the militia forces in the colo- 
nies. — Members of the Canadian militia do 
not come within the exceptions mentioned in 
the Army Act. — ^The transfer of a soldier 
from one regiment to another without his 
consent is not ground for habeas corpus. 

Bouffard v. Piuze (1918), 28 Que. 
K. B. 123. 

i 
Court n&artial — Jurisdiction-7lnter- 
ference by cItU Court — Kilitary 
status. — Wliere the dvil rights of a person 
in military service are affected by the judg- 
ment of a military tribunal, which has acted 
without jurisdiction, or has exceeded its jur- 
isdiction, the civU Courts will interfere; 
aJiter where nothing but the military status 
of the party is affected by the judgment. — ^An 
acting lance-corx)oral, and a member of the 
military police, in the Canadian Expedition- 
ary Forces stationed at Fredericton, was tried 
by a district court martial, charged as stated 
in the charge sheet " witfh drunkenness," in 
that he, on the twenty-sixth day of February, 
1919, having been duly warned by Part One 
Daily Orders for patrol duty, was drunk, and 
was convicted and sentenced to nine months 
imprisonment, with hard labor.—On an ap- 
lioation for a writ of Habeas corpus and a 
writ of certiorari in aid, made to Sir J. D. 
Hazen, C.J., with a view of quashing the 
conviction and discharging -the prisoner, His 
Honour, notwithstanding that he doubted the 
sufficiency of the proof of the offence and 
regarded the sentence as unduly severe, re- 
fused to interfere: In re Mansergh (1861), 
1 B. & S. 400, applied. 

Ex parte John Fogan (1919), 46 
N. B. R. 370 ; 48 D. L. R. 194. 

Conscription — ^Exemption — Habeas 
oorpus — Encasement signed in error 
— <?. F. 1114. — ^He who is temporarily ex- 
empted by a local tribunal, cannot be arrested 
and detained as a deserter if the judgment is 
not appealed and reversed. — Error in signing 
documents entailing enlistment are of no 
effect. 

In re St. Denis (1918). 54 Que. S. 

C, 515. 

Desertion from. — ^Defendant was charged 
before a stipendiary magistrate "for that he 
did desert" (from the active militia of Can- 
ada) "and was absent from the same as a 
deserter until apprehended." — Defendant 
was convicted on his own plea of guilty, and 
afterwards his discharge was sought under 
the Liberty of the Subject Act — ffeld, that 
desertion ns charged means absence without 
the intention of returning, and, the charge 
being absence without the intention of return- 
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ing until the laying of the information and 
the conviction following the charge, the con- 
viction was good and the application for the 
release of the prisoner must be refused. 

Rem Y, Ch-avea (1919), 52 N. S. R. 
365; 43 D. L. R. 096; 30 Can. Cr. 
Ca. 279. 

IHsobedieaeo of lawful military eom- 
manda — JBefosal to don uniform — Sentence 
of court martial — Imprisonment with hard 
-I qq lalK>ur — Application for habeas corpus — 
^OO Order la Ooiuteil suspending Habeas 
Oorpnm Aet in respect of persons in military 
custody — Validity — Penalty for diso^dience 
-^Canadian Militia Act, R. S. O. 1906, c. 41, 
8. 122. 

Re Roche (1918), 15 O. W. N. 226. 

Habeas oorpns — Powers of Parlia- 
ment — OoBstitittlomal Xmw — Son of 
naturalised subject — ^War Time ZSleo- 
tions Aet, 1017. — The naturalization of 
petitioner's father had for effect the placing 
of petitioner in the category of British sub- 
1 S4 J®^^* ^°^ ^^ latter*8 deprival of the right to 
•^*^ vote, under the War Time Elections Act, re- 
lieved him of obligatory military service. — 
The Order in Council of April 20, 1918, as- 
suming it to be based upon section 6 of the 
War Time Elections Act, is without effect, 
inasmuch as the Imperial Parliament alone 
can suspend the Habeas Gorpns Act. 

In re Blanshay (1918), 24 R. de J. 
578 (Que.). 

(An appeal to the Supreme (3onrt of Can- 
ada is now pending.) 

Motion for imprisonment upon mlo 
for eontempt — State secret — Military 
serriee — C. P. 332 f 7-8 Geo. V. e. 10. — 

The call orf a certain class of men under the 
Military Service Act immediately enlists that 
1 g r cltLtB as soldiers. — Men so called do not form 
luD part of the expeditionary force until sent for- 
ward. — A government official, even under the 
orders of his Superior officer, cannot be held 
to reveal things officially declared to be state 
secrets. — The fact that the information 
sought had been revealed beforehand to others 
is no denial of its nature as a state secret — 
The government alone can determine what 
are state secrets, and its decision cannot be 
Questioned by the Courts. 

Jn re Rheault (1&18), 55 Que. S. C. 
1, 20 Q. P. R. 187. 



ARREST. 

See Attachmbitt, I. — Cbiminai. Law, II. 

1 (6). 



ASSESSMENT AND TAXA 

TION. 

I. The Assessment. 

1. The Roll [196]. 

2. Ths Mode [137]. 

a. Otoner — Resident. 

b. Owner-^Non-resident [138]. 

c. Occupant, 

d. Other Persons, 

3. What Mat be A88E8Sia> [189- 

141]. 

4. Valuation or Lands [142]. 

5. Bbidges. 

6. Railways. 

7. Exemptions — By Statute ob 

Agbeement [143-146]. 

8. Notice of Assessment.* 

9. Completion or Roll. 

10. Ebbobs [147]. 

11. Revision or Roll [148]. 

12. The (Rate and Objections to 



it. 



II. Appeals Against Assesi 
[149-152]. 



ents 



assaxtlt. 

See Gbiminal Law, I. 7 — Tbespass, I. (To 

THE Pebson.) 



m. Aetions to Set Aside Assess- 
ments [153, 154]. 

rv* Oourts of Revision* 

V. Equalisation of Assessments. 

VI. Iioeal ImproTements. 

VH. SoHool Taxes [165-156]. 

vxxi* Special Taxes — ^Business Tan — 
Inoome Tax [167-165]. 

IZ« Statnte Iialiovr. 

X* Oolleetion of Taxest 

1. Genebally. 

2. By Distbess. 

3. By AcnoN [166]. 

4. Collectobs. 

5. Recoveby back or Taxes paid. 

6. Taxes a Chabge on Lands. 



Tax Sales. 

1. Actions to Ejvfobce Sale. 

2. Cebtificates and Deeds. 

3. Conduct op Sale [167]. 

4. Persons Entitled to Buy. 

5. Objection to Validity op Sale. 

a. Validity of Assessment — Ef- * 
feet of. 

b. Validity of Proceedings — Ef- 
fect of. 
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6. AcQinsiTioN or Titlb bt Pub- 

chases [166-171]. 

7. ExEiiPTioN or Property. 

8. EVTECT OF 6ALE AND MiSCOr 

LANEOus Gases [172, 173]. 
XXL ValvAtlon of Property. 
Cost of Stroett Soe 1020. 



I. 1. n&e Asoosmiont Boll* 



Tax roll — Metkoil allowed by Toi 
Aet need tiader Mnnieipal Ordlnaneo— 
Deaerlption of land aesesfled — ^Deeerlp- 
tion aeeepted and authorised by par- 
ties assessed. — ^Trustees named by the com- 
Eany constructing the O. & E. Railway for the 
andling of its townsite lands were commonlr 
known as the "O. & E. Townsite Trustees, 
or the ''Townsite Trustees." Defendant com- 
pany were incorporated in 1913, and becsame 
the registered owners of said lands in 1915. 
For the years 1916 and 1917 the name of the 
parties assessed appeared in the assessment 
roll of the plaintiff municipality as "Town- 
site Trustees/* with the address "c/o Osier, 
Hammond & Nanton, Winnipeg," and no- 
tices of assessment and demands for taxes 
were sent addressed to "Townsite Trus- 
tees," or "Townsite Trustees, Ltd.," in 
care of that firm, who, from the evidence 
appeared to be managers of the lands both 
before and after the titie became registered in 
the defendants* name. The Court found, on 
the evidence, that the defendants understood 
the description under which they were as- 
sessed was intended to be, and they accepted 
it as a proper one, of themselves ; and the ob- 
jection that they were not properly assessed 
was not allowed. — ^A provision for the ap- 
pointment by the council of an assessment 
committee consisting of " the mayor or 
reeve, secretary-treasurer and assessor or any 
two others with the assessor*' is complied 
with by the appointment of a committee con- 
sisting of the mayor, the assessor (being also 
the secretary-treasurer as permitted by the 
Ordinance), and an alderman. — A tax-roll 
(requiring all the information contained in 
the assessment roU) was held unobjectionable 
which was contained in a bound book, the 
left-hand page containing the information 
required for the assessment roll, and the right 
the additional information for the tax-roll, 
altiiough the Municipal Ordinance, applying 
to the municipality, has no provision such as 
the Town Act authorizing this method. — The 
description of the land assessed as ''179.60 
acres unsubdivided," was held sufficient as 
against the defendants who on the evidence 
were held to have accepted it, and in effect 
authorized it (Toronto v. RuaaelU [19081 A. 
C. 493, referred to) . — Plaintiff's charter fixed 
a maximum rate of taxation of 20 mills with 
the proviso that for meeting the cost cf pub- 
lic works it might reach 25 miUs. Where the 
taxes were 12^/4 mills for general purposes, 
and 9 mills for debenture purposes, and there 
was no direct testimony as to whether any 
of this was for the cost of any public work, 
it was held that the burden was on the party 
sued for taxes to show that the rate was un- 
authorized, in view of e. 152 of the Municipal 
Ordinance (applying to plaintiff municipal- 



ity) making the copy of the tax-roll prima 
facie evidence of the debt. — Appeal from 
judgment of Scott, J., [1918] 8 W. W. R. 
145), dismissed. 

City of Weta$kiu>in v. C. d E, Toton- 
«il6«. Limited, [1919] 1 W. W. B. 
515; 45 D. L. B. '^; 14 Alta. 
L. R. 307. 



I. 2. (a) The Mode — Owner. 

Where there were three co-owners of a 
property called the ** Queen's Hotel " its as- 
sessment under that name (with the names 
of the three co-owners beside it on the roll), 
and die sending of the essessment and tax 
notices to one of the co-owners who lived 
at and managed the hotel, the others not 
liviuig in town, which bad been done for 
some years, was held not to invalidate pro- 
ceedings for assessment and taxation and for 1 Qi7 
distress and sale by the town for realizing 
taxes, which proceedingtr were attacked by 
one claiming under a chattel mortgage the 
property so distrained. — Per Sir Charles 
Fitzpatrick, O.J. : In any case the defect o<r 
error in the transmission of the notice or 
receipt thereof is cured by s. 317 of the 
Towns Act. — Per Da vies and Anglin, J J. : 
The evidence shows that the managing co- 
owner was the agent of the other co-owners 
for purposes including matters of assessment 
and taxation. — Judgment affirmed of the 
CJourt of Appeal for Alberta (13 Alta. L. B. 
293; [1916] 2 W. W. R. 377), which re- 
versed judgment of Hyndman, J. ([1918] 1 
W. W. B. 257). 

Hagman v. Merchants Bank, [1919] 
1 W. W. R. 500 (S. Ot. CJan.— 
Alta.). 



I. 2. (b) Tl&e Mode-^ 
Residemt. 



-Hom- 



Certiorari — Personal tajces — Civio 
employee — Residence ontside mnnioi- 
pallty — Charter of Quebec, 230, 231 — 
40 Vict. c. 77, s. 52. — It is only under .- qq 
express authority that the city or town can JL»jO 
tax persons who reside before the limits. — 
C?ivic employees of the City of Quebec, who 
reside beyond the limits of the city, but go 
there every day in the discharge off their 
duties, are not subject to the personal tax in 
question. 

Myrand v. Desrivieres (1918), 56 
Que. S. C. 99. 



I. 3. WHat May be Assessed. 

Croum property exempt from all 
taxes — B. N. A. Act. s. 125; 7 Edw. VH. 

c. 63, s. 19. — No Crown property may be 
taxed even if it be temporarily occupied by 139 
private parties; but whatever thereon be- 
longs to the tenant may be taxed in the 
same manner as the property of ordinary 
citizens. 

Attorney-General of Canada v. BaUe 
(1919), 25 R. de J. 463 (Que.) 

[An appeal to the Supreme Court of (Can- 
ada is now pending.] 
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Taxea upom vudiviiloil farm lamda — 
5 Geo. v. e. 109, s. 28. — The corporation 
defendant had no right to tax the defend^ 
ant's proi>erty, which was under cultivation 
and not subdivided on a valuation exceeding 
$150 an acre <though the real* value of the 
land far exceeded $600 an acre. 

BonneviUe v. Tovm of 8i, Michel 
(1919), 25 R. de J. 501 Que.). 



The interest in land ovht^d by a pnr* 
oHaser thereof from the Government of 
141 Canada is subject to assessment and taxa- 
tion by a municipality under e. 6 of the 
Assessment Act (Man.), although no patent 
had been issued and the purchase money has 
not been paid in full. 

Pipestone v. Hunter (1919), 28 M. 
R. 570. 



I, 4. Valuation of. Lands, 

Assessment of land — Omission from 
Assessment Roll of Talne of IralldinKS 
on land — Clerical error — Entry in next 
ooUeotor's roll^-Correotion of error — 
Application of s. 54 of Assessment 
Act, B. S. O. 1914, o. 195 — <' I.and 
liable to assessment '' — Sections 2 (b) 
and 22 (3) of Act. — In assessing land 
which Imd been built upon, .the defendants' 
assessor put down in the proper column of the 
assessment roll of 1913 the value of the land 
_ exclusive of the buildings ; but, by clerical 
142 error or other mistake, omitted to put down 
in another column, the value of tiie build- 
ings (s. 22 (3) of the Assessment Act, 
R. S. O. 1914, c. 195). The mistake having 
been observed by the clerk of the munici- 
pality, he made an entry in the next col- 
lector's roll (1914), in manner provided by 
s. 54 of the Act: — Held^ that the buildings 
were " land liable to assessment," apart from 
any provisions of the Act, as well as expressly 
under it — s. 2 (h) — and land which must be 
separately valued ; it would 'be too narrow a 
view of s. 54 to confine its beneficial opera- 
tion to cases in which there had been a total 
omission to tax ; and the mistake was cur- 
able under s. 54. — ^Judgment of the District 
Court of the District of Temiskaming af- 
firmed. [See 147,] 

Reamshottom v. Toton of HiUleyhwy 
(1919), 45 O. li. R. 345 ; 48 D. L. 
R. 353 ; 16 O. W. N, 101. 



I. 7. Eacemption by Statute or Agree- 
ment. 

City of Montreal — ^Interpretation. — 

^^Q The exenvption from taxes herein involved 
J4o municipal, school and sidewalk taxes. 

City of Montreal v. Gameau (1918), 
54 Que. S. C. 520. 

Railways — ^Exemption — Paras*apk 
13 (e) of sohednle to Canadian North- 
ern Asrecn&ent Aot, c. 3, Statutes of 
1 jA BritisH Columbia, 1910. — Under par. 13 
-*■** (e) of the schedule to c. 3 of the Statutes of 
British Columbia, 1910 (ratifying an agree- 
ment between the Province and the Canadian 
Northern Railway Co.), which provision was 



extended to certain branch lines by the Can- 
adian Northern Pacific Railway Extension 
Act, 1912, the properties of the Canadian 
Northern Pacific Railway Company ''which 
form part of or are used in connection with 
the operation of its railway," are for a cer- 
tain period "exempt from all taxation what- 
soever, or however imposed, by, with, or un- 
der the authority of the legislature of the 
' Province of British Columbia, or hy any 
municipal or school organization in the pro- 
vince." — The exemption so provided is given 
to lands after the sanction of the minister as 
to location of the railway under s. 18 of the 
British Olumbia Railway Act, and from the 
time they are definitely appropriated as part 
of the railway and taken from other uses. 
(Canadian Northern Pacifio Railway Co, v. 
City of New Westminster, [1917] A. C. 602; 
86 L. J. P. C. 178, foUowed). But if, after 
acquiring lands, their use for other purposes 
is done away with to await their use for rail- 
way purposes, as for instance, should build- 
ings be removed from the contemplated site 
for a station, and the land be left vacant for 
that purpose until the time should arrive for 
building the station, then it could fairly be 
said that there had been a "definite appro- 
priation" of such land, vacant though it was, 
as part of "the railway," and the exemption 
would tliereupon come into existence {Per 
Martin, J.A., McPhillips, J.A., concurring). 
The sanction of the minister under said s. 18 
establishes a prima-facie case for such a defi- 
nite appropriation and consequent exemption. 
It then lies upon the municipality to displace 
such exemption, which it may do by showing 
that the lands still remain in use for the pur- ... 
pose for which they have previously been 144 
used {Per Martin, and McPhillips, J.J. A., 
following Canadian Northern Pacifio Rail- 
way Co, v. City of New Westminster^ supra), 
— The sanction of the minister as to location, 
etc., under said s. 18, is sufficient for the pur- 
pose of raising a claim for exemption against 
taxation under the Municipal Act, even 
though the plan and book of reference do not 
comply with the British Columbia Railway 
Act {Per Martin, J.A., McPhillips, J.A., con- 
curring). — As the "railway works and under- 
takings" of the railway company have been 
by federal statute "declared to be works for 
the general advantage of Canada" to become 
effective upon proclamation by the Governor 
in Council, which proclamation has been made 
and gone into effect, it is impossible to con- 
tend that the company has no power to bring 
to completion those portions of its line still 
under construction notwithstanding that the 
time for completion under the provincial en- 
actments may have elapsed {Per Martin, 
J.A., McPhillips, J.A., concurring). — 
If an assessment of land is illegal, the 
person assessed is not compelled to re- 
sort to the remedy of an appeal to the 
Court of Revision. The jurisdiction of the 
Court of Revision and of the Courts exercis- 
ing the statutory jurisdiction of appeal from 
the Court of Revision, is confined to the ques- 
tion whether the assessment was too high or 
too low, and those Courts have no jurisdic- 
tion to determine whether the assessment 
commissioner has exceeded his powers in as- 
sessing property which was not by law assess- 
able {Per Martin and McPhillips, J J. A., fol- 
lowing Toronto Railivay v. Toronto Corpora- 
tion, [1904] A. C. 809, at p. 815, 73 L. J. P. 
C. 120; and North Cowichan v. Hawthorn- 
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toaiie, [1918] 3 W. W. R. 574.— Judgment of 
Macdonald, J., afBrmed [S>ee 115]. 

0. N, P. Ry, V. Vernon: O. N, P, 

Ry, V. Armairong, [1919] 1 W. 

W. R. 114 (B.C.) ; 44 D. L. R. 
317, 319. 

Railways — Tazatioii — Clause ezempt- 
ini: railway feom taxation — ^Wbon pro- 
perty exempt — ^ApproTal by Minister 
of plan of rigbt-of-way — ^Not snAoient 
for application of exemption. — ^Under a 
danse granting exemixtion from taxation to 
" The Pacific Company and its capital, stock, 
franchise, income, tolls and all properties and 
as^ts which form part of or are used in 
connection with the operation of its railway" 
the approTal of the plan of the company's 
right-of-way given by the Minister under tiie 
Railway Act is not in itself sufficient to 
145 bring within the sweep of the exemption all 
lands designated as part of the railway upon 
that plan when there is nothing in the uses 
to which the lands are devoted or in the dr- 
cumotances of their occupation to mark them 
in a physical sense as part of a railway con- 
structed or in process of construction.— -Judg- 
ment of Court of Appeal for British Col- 
uanbia [144] ([1919] 1 W. W. R. 114), 
reversed. 

Canadian Northern Pacific Railtoay 
Company v. City of Armstrongs- 
Canadian Northern Pacific Rail- 
toay Company V. City of Vernon, 
[1919] 3 W. W. R. 352 (B. C- - 
P. C). 

Crown — Speeial assessn&ent — Water 
charge — ^R. H. A. Aet — ^Munieipal Aot. 

— A special tax or assessment in* posed by a 
municipality for the use of water from its 
water supply is not within the exemption of 
the Crown from *' taxation " within the mean- 
ing of s. 125 of the B. N. A. Act and art. 
5729 of the Quebec Cities and Towns Act, 

14fl ^^^' 

*^" Minister of Justice of Canada v. City 

of Levis (1919), 46 D. L. R. 180 
[P.C.— 43ue.]. 



I. 8. Hotioe of Assessment. 
To an Alien t See 32. 



I. 10. Errors. 

Assessment of land — Omission from 
assessment roll of value of buildings on land 
— Entry in next collector's roll— Correction 
1>17 of error — ^Application of s. 54 of Assessment 
^^' Act, R. S. O. 1914, c. 195— "Land liable to 
assessment "—-Sections 2 (^), 22 (3, and 40) 
of Act. [See 142.] 

Reamshottom v. Teton of HaUey- 
hury (1919), 16 O. W. N. 101; 
48 D. L. R. 353 ; 45 O. L. R. 345. 



430, 433. — ^The remedies for relief under a 
valuation roll, embodied in the Cities' and 
Towns' Act are not resftrictive. — Averments 
that the roll has been fraudulently and fl- 
legally prepared are valid, and will not be 
struck off upon demurrer. 

Northern Lands Co, V. Tovm of 8i. 
Michel (191S), 28 Que. K. B. 378. 



H. Appeals Against Assessments. 

Assessment Aet, R. S. 1900, e. 173 — 
Objections to Talnation — Failnre to 
furnisH statement under oath. — ^Where 
a mining company is notified under the pro- 
visions of the Assessment Act R. S., 1900, 
c. 73, s. 23, to furnish to the assessors within 
the time limited, a written statement under 
oath of the value of the real and personal pro- 
perty of such company, and faUs to do so, 
the assessors (s. 25) are required to proceed 
upon their own original valuation, and the 149 
only appeal in such case is to the assessment 
appeal court — Where such appeal asserted 
on behalf of the town is abandoned, the as- 
sessment appeal court has no power of its 
own motion to largely increase the amount 
of the assessment — In the absence of juris- 
diction to make such increase, there is no 
appeal from the action of the Court The 
remedy in such case is by certiorari. — As- 
suming that an appeal to the Oonnty 
Court would lie, the only jurisdiction of that 
Court would be to set aside the decision of 
the assessment appeal Court. — ^That having 
been done, and the assessment appeal Court 
having ceased to exist, the appeal was dis- 
missed with costs. 

Nova Scotia Steel d Coal Co,, Lid. 
V. Sydney Mines (1919), 52 N. S. 
R. 335. 

Excessive Talnation — Statutory ap- 
peals — Res Judieata — ** The Town Aet^** 
(Alta.), 1011-12, e. 2, ss. 285, 267. — 

When a town Act provides a means of relief, 
in case of excessive assessment by way of 
appeal to a municipal Court of Revision, and 
thence to a District Judge, the decision not 1 KQ 
appealed against of either of these Courts, 
conQrming the assessment, is res Judicata; 
the assessed party cannot afterwards invoke 
such excessive assessment as a ground of 
defence in an action for the recovery of the 
tax. 

Totcn of Macleod v. CampheU 
(1919), 57 S. C. R. 57; 44 D. L. 
R. 210 (S. Ct Can.— Alta.). 

Mandamus: See 722. 
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I. 11. Revision of BolL 

don roll — Quashing of- 
diction — Demurrer — O. P< 101; M. O. 



•tAQ Valuation roll — QuasMuK of— Juris- 



Valuation roll — ^Assessors to be vna- 
tained unless for grmve reasons — ^M. O. 
661 et seq. — It is a recognized principle that 
appellate tribunals should not substitute 
their opinion on valuation rolls for that of 
municipal assessors, unless for grave reasons. 

Fortin v, Corp. of Ccntrecoeur 
• (1918), 24 R. de J. 537 (Que.). 



Edmont on c harter — Appeal from as- 
sessment — IXniether 1919 amendntent 
applicable — " Fair actual value " — ^As- 
sessor's valuation — Interference by 162 
Court. — In an assessmen-t appeal from the 
decision of the council to a Judge under the 
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Edmonton Charter wliere under the irequire- 
ments of s. 344 the roll for the year I91& was 
adopted by the council on June 23, 1910, it 
was held that amendments to the charter as 
to estimating value and as to variation on 
appeal assented to April 17th, 1919. applied 
for the purposes of the appeals. — The term 
" fair actual value " in s, 321 considered. — 
Where the assessor has honestly applied all 
the factors entering into his problem on the 
footing of the law as set out in s. 321, and 
reaches an unbiased and reasoned conclusion 
which is relatively fair and equitable, the 
Court should be slow to interfere unless he 
has flown in the face of an imperative require- 
ment of the charter or has proceeded on a 
wrong principle of law. 

Condell ei al. v. City of Edmontorif 
[19191 3 W. W. R. 214 (Alta.). 



m, Aotioiis to Set Aside Assessment. 

Act 3 Geo. V e. 21, s. 77 (1>— Petl- 
tiom to set aside assessment under — 
Allegation of non-residenoe — Jorisdie- . 
tion— Certiorari.— The Act, 3 Geo. V. c. 
21, 8. 77 (1), authorizes a Judge of the 
County Court, on the petition of any non- 
^ - A resident of the county, to alter, amend or set 
loo aside the assessment of any non-resident of 
the county who considers himself over-rated, 
or otherwise unjustly assessed. — Heldt that a 
petition stating that the applicant was a non- 
- resident of the parish of Rothesay, and was 
domiciled in and a resident of the city of 
•Saint John, was a sufficient allegation that 
the applicant was a non-resident of the 
county of King's to confer jurisdiction, and 
the Court refused a oeriiorari to remove an 
order of the Judge of the King's County 
Court setting aside the assessment on the 
personal property of the applicant as a resi- 
dent of the parish of Rothesay. 

Ew parte The Asaesaors of the Par- 
iah of Rothesay, in re MoLeotn 
(1919), 46 N. B. R. 74, 43 D. L. 
R. 316. 

B. 0. Municipal Act, 1014, c. 52. s. 
133 — Oounoil of mnnioipality passins 
by-lair not to complete irork antHor- 
ised by earlier by-law — ^Assessment for 
work partially completed— No Juris- 
diction except under s. 10, c. 45 of 
1016. — Council of defendant municipality 
in 1911 passed By-law No 1147, authorizing 
certain street construction work. In De- 
1 fiJ. cerober, 1915, council under s. 133 of c. 52 of 
'*••'* 1914 (Municipal Act), passed By-law No. 
1868, reciting that said work had >been car- 
ried out in part and that the council deemed 
it inadvisable to complete it and enacting 
that an assessment he made on the lands 
benefited by the work so carried out in pa<rt 
and submitted to the I/ieutenant-Governor in 
council for approval. In September, 1916, the 
council pass^ by-law No. 1925, which, recite 
ing the steps previously taken, levied and fixed 
the assessment necessary to provide for the 
proportion of the costs of the work to be borne 
by the owners of the property immediately 
to be benefited and the city respectively, and 
such by-law received the sanction of the Lieu- 
tenant-Governor in council. In passing said 
by-kiw No. 1925 the council proceeded under 



said s. 133.--Section 10 of c. 45 of 1916, 
which became law May 31, 1916, says the 
council may provide under certain conditions 
that work undertaken and carried out in part 
shall not be completed, a condition being that 
i£ the special assessment roll with respect to 
the work undertaken has not been made and 
confirmed (and this had not been done in the 
case in question) the council may pass a by- 
law amending the by-la^' authorizing the con- 
struction of the work in so far as it relates 
to the extent of suoh work : — Held (Galliher, 
J., dissenting; sustaining judgment of Hun- 
ter, O.J.B.C.), the council had no jurisdic- 
tion to pass said by-law No. 1925. The origi- 
nal by-law No. 1147 should have been 
amended to effect the necessary substitution 
in accordance witii said s. 10 of c. 45 of 1916, 
which confers the sole power of an assess- 
ment such as was attempted. 

MiMon et al, v. City of Victoria, 
[1919] 1 W. W. R. 562 (B.C.). 



Vn. Sckool Taxes. 

Beqnisitions by districts — liCTy of 
taxes by mnnicipaUty. — The effect of s. 
24a of the School Assessment Ordinance, 
G. O., c. 105, and of ss. 295 and 308 of the 
Municipal District Act, c. 49, 1018, is that a 1 55 
municipality is liable for the payment to the 
trustees of the school districts therein of the 
amounts covered by the trustees' requisitions, 
but that to indemnify itself against that lia- 
bility it can and must collect from the rate- 
payers of the districts the amount of the re- 
quisitions, making, under s. 293 of the Muni- 
cipal District Act, c. 49, 1918, due allowance 
for non-payment of the taxes. The accounts 
between the municipality and a school district 
are practically open running accounts, which 
are never closed. If, at any time, there is a 
balance to the credit of the district, it should 
be utilized in meeting the next requisition. A 
school tax levy is, therefore, illegal when the 
municipality has on hand to the credit of the 
district funds more than ample to meet the 
requisitions. Money collected under such a 
levy should be returned to tne ratepayers 
from whom they were received. A levy of a 
rate in excess of that required to meet the 
district's requisitions, with a due allowance 
for non-(payments, is unauthorized and there- 
fore illegal. 

In re Rural Municipahty of Spruce 
Qrove and Huron School District 
and Splan School District, [19191 
1 W. W. R. 4 (Alta.) ; 44 D. L. R. 
153. 

Tbe Scbool Assessment Act, s. 43 — 
Notice by Separate Scbool Board to 
company as to division of taxes. — Sec- 
tion 43 of the School Assessment Act (c. 25 
of 1915, Sask.) is intra vires. It was held -■ frn 
to affect the companies and taxes in question. ^ ^^ 
Notices under it were held to be continuing 
notices so that a notice given in 1916 was 
effective as to the taxes for 1917. 

Board of Trustees of the Orattan 
Separate School District y. Board 
of Trustees of the Regina Public 
School DistHct, [1919] 3 W. W. 
R. 769 (Sask.). _ 
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Vm. Special Tazei 

Income T; 

Aesessment of Indmstrlal company In 
157 '^'P^^^ ^' Ineome — ^Derived from invest- 
ment in Dominion t>ond6 — Proper amount of 
assessment — ^Amount actually received as in- 
terest — Discount allowed upon payment in 
cash for bonds — Capital or income — Deduc- 
tion for "Carrying charges'* — Loss of capital 
on resale of bonds — Assessment Act, s. 11 
(b). 

Re Ma^sey-Harris Co., Lkniied, and 
City of Toronto (1919). 16 O. W. 
N. 104. 
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Business assessment — Court of Re- 
Tlslon rednelnK Assessment. — The pro- 
visions of the City Act with regard to assess- 
158 ment of businesses should be construed and 
carried out as far as possible with uniformity 
and equality. Concessions should not be 
granted to one ratepayer to the prejudice of 
another, nor should one class of business be 
favoured at the expense of other businesses 
of a similar class. — Appeal from Court of 
Revision reducing assessment of a certain 
departmental store business allowed, because 
in granting reduction the Court of Revision 
in effect was granting a concession in the 
nature of a bonus, which was a discrimina- 
tion against other businesses. 

Weyhum Hardware and Furniture 
Company et al, v. City of Wey- 
hurn and McKinnons, lAmiied, 
[1917] 22 W. W. R. 42 (Sask,). 

Business assessment — ** Business of 
a manufacturer " — Show-room and 
sales-room on leased premises In city 
— Factory In anotHer place — ^Assess- 
ment In city — Assessment Act, R. S. O. 
1914, c. 195, a. 10 (1) (d). — A company 
manufacturing automobiles had its factory 
and head office in the town of Walkerville, 
and was a tenant of premises in Windsor 
upon which it had a &ow-room and sales- 
room, where the products of its factory were 
sold directly to the public; — Held (Magee, 
J.A., duhiian'te), that the company was carry- 
ing on the business of a manufacturer, and 
the business carried on in Windsor ^as a 
part of that business : the company was there- 
fore assessable in Windsor, under clause (d) 
of s. 10 (1), for a sum equal to 60 per cent, 
of the assessed value of the land — a " busi- 
ness assessment.'' 

Re S^tudehaker Corporation of Can- 
ada, Limited, and City of Wind- 
sor (1919), 46 O. L. R. 78; 16 O. 
W. N. 327. 

Income aaaeaament. — An assessment of 
income of the estate of G., deceased, was made 
by a city corporation in 1918. By the terms 
of G.'s will, no one was presently entitled 
beneficially to the income assessed, nor until 
1 A A * future time could it be determined who 
loU should be entitled to take beneficially. The 
assessment was as of income in the hands of 
the trustees of the estate, and the sum in re- 
spect of which the assessment was made had 
in fact been received by them. Two of them 
lived in the city, and three elsewhere. G. 
himself never lived in the city ; and only one 
of those who might ultimately take benefici- 
ally lived in the city : — Held, that the assess- 
ment was illegal. — Per Mulock, CJ.Ex., and 
^ Riddell, J. — The income in respect of which 



any one is liable to taxation must be either 
(a) income derived by a person resident in 
Ontario, or (b) income received by an agent, 
trustee, etc., for a non-resident. Upon the 
facts of the case, the trustees were not assess- 
able in respect of the income, and no bene- 
ficiary was assessable. No one was assess- 
able, and the inference was that the Legisla- 
ture did not intend that such a fund as the 
trustees had in their bands should be liable to 
taxation. — Per Clutc, J. — Having regard to 
s. 29 (x) of the Interpretation Act, R. S. O. 
1914, c. 1, the word ** person " in s. 5 of the 
Assessment Act. R. S. O. 1914. c. 195, in- 
cluded the trustees, and the portion of the 
revenue of the estate received by them was 
assessable in their hands as income. — ^The in- 
tention of the Act was that all income — un- 
less specifically exempted — should be liable to 
taxation; and the Act should receive a fair, 
large and libera] construction : Interpretation 
Act, s. 10. — The statute does not expressly 
declare in ^hat municipality the income shaU 
be assessed : but, as the trustees represented 
the estate of G., and, by ss. 11 and 12, every 
person in respect of income is to be assessed 
in the municipality in which he resides, by 
analogy and implication the income should be 
assessed by the corporation of the municipal- 
ity where G. resided, and was not assessable 
by the city corporation which had made the 
assessment. — Sections 2 (c), 5, 10, 11, 12 
and 13 of the Assessment Act, considered. 

Re Oihson and City of Hamilton 
(1919). 45 O. L. R. 458 : 16 O. W. 
N. 199 ; 48 IX L. R. 428. 

Income tax — Tl&e Olty Act — Income 
from stocks and bonds asalgned to 
bank to eecnre Indebtednesa for ad- 
▼ance In connection irltk business. — 161 

Under the City Act. the income from stocks 
and bonds assigned by the owner to the bank 
to secure an indebtedness for advances in 
connection with his business (the income 
from which business is not subject to taxa- 
tion because of payment of business tax), is 
subject to income tax without deducting the 
interest charges paid the bank on said ad- 
vances. 

Jonea v. City of North Baiileford, 
[1919 2 W. W. R. 44 (Sask.). 

Income assessment — ^Action to recover 
amount of taxes based on assessment — 
Sworn statement of person assessed on appeal •■ /t^ 
to Court of Revision — " Total assessable in- LoA 
come " — Effec* of judgment of Court of Re- 
vision — Residence of person assessed. 

City of Windsor v. Curry (1919), 
17 O. W. N. 54. 

Assessment of mannfactnrlns cent- 
pany for Income — Temporary InTCst- 
ment In Dominion OoTcrnment bonds 
— ^Ascertainment of amonnt of assess- 
able income — Amount actually re- 
eelTod as Interest — Dednotlons — As- 163 
sessment Act. R. 8. O. 1914, c. 195, ss. 
2 (e), 11 (1) (b).— In December, 1917, a 
manufacturing company purchased from the 
Dominion Oovernment " Victory *' war bonds 
of tlie par value of $1,780,700 ; the bonds were 
sold by the company in 1918; while the bonds 
were held, the company received interest 
amounting to $49,39;i.47 : — Held, that this 
sum was ** income," within the meaning of s. 
2 (e) of the Assessment Act, R. S. O. 1914, 
c. 195, and the company was properly 
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assessed for income, in respect of that sum, 
under s. 11 (1) (&) of the Act. — In ascertain- 
ing the amount of assessable income fr(Hn the 
bonds, deductions were not to be made, as 
contended by the company, for discount re- 
ceived for payment in cash, '* carrying 
charges," or loss on resale of the bonds. — 
Decision of the Ontario Railway and Muni- 
cipal Board reversed. 

Re Masaey-Harris Co., Limited and 
Ciiyof Toronto (1919) , 45 O. L. 

Rural Munleipality Act (R. 8. S. 
1009, c. 87)—'' Surtax »* ~ Blskt of 
municipality to recover — Ultimate 
destination of tax immaterial* — The 

right of a rural municipality to recover 
164 ^***® levied under the "surtax" provisions of 
the Rural Municipality Act, cannot be af- 
fected by any question as to the ultimate use 
or destination of the taxes (Per Haultain, 
G.J.S., Newlands, J.A., concurring). — ®uch 
a tax is a direct tax within the province 
for the raising of a revenue for provincial pur- 
poses, whether it goes in the end into the 
provincial or municipal treasury (Lynch 
V. Canada yorih-West Land Co., 19 S. 0. R. 
204, at 212, referred to; (11 Sask. L. R. 73, 
[1918] 1 W. W. R. 841), reversed]. [See 
next case and 429.] 

Rural Municipality of Snipe Lake 
No. £59 V. Martin, [1919] 1 W. 
W. R. 251; 44 D. L. R. 442; 12 
Sask. L. R. 46. 
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'' BnrtBM. " proTisioufl — Not an " ex- 
ceptional tax " under the Hudson's 
Bay Company's deed of surrender. — 

The "surtax" imposed by the ** surtax pro- 
visions " (88.323 [a]— 323 [i]) of the Rural 
Municipality Act, R. S. S., 1909, c. 87, as 
amended by c. 31 of 1912-13, is not an *' ex- 
ceptional tax " from which the Hudson's Bay 
Company is exempt under clause 11 of its 
Deed of Surrender under the provisions of the 
Rupert's Land Act, 1868. — There is no war- 
rant for the assumption that all the require- 
ments of a municipality are to be met by the 
power to tax on assessed values contained 
in the assessment roll. In the scheme of 
taxation comprised in the Rural Municipality 
Act, the surtax is not to be regarded as a 
supplementary source of revenue, and only to 
be levied so far as there may be deficiency 
in the amount levied under s. 252, but it is 
to be an additional tax levied annually, so 
that the amount raised, so far as it is applic- 
able, may be paid into the general municipal 
account on the credit side. The sufficiency of 
the amount of the levy under s. 295 upon all 
lands entered in the assessment roll at a uni- 
form rate in the dollar would depend on the 
extent to which any moneys had been placed 
to the credit of the manicipality from what- 
ever source, and one source would be any 
moneys whi<di had been so credited as the 
result of the collection of the surtax. — (Ap- 
peals from judgments of the Court of Appeal 
of Saskatchewan, [1919] 1 W. W. R. 242, 
251, dismissed.) [See last case and 429.] 

Rural Municipality of Bratfa Lake, 
No. 129 et al. v. Hudson's Bay 
Company; Rural Munictpality of 
Snipe Lake. No. 259 Y. Martinf 
[1919] 3 W. W. R. 91 (P.C — 
Sask.) ; 48 D. L. R. 258. 



X* 3. Aetion for Taxes. 

Aetion for taxes — None for penalty — 
Section 144 Assessment Act (Man.) — ^Amend- 
ment 7 Geo. V. c. 259, s. 9— SI. 128'. 

Pipestone v. Hunter (1919), 28 <M. 

R. 670. 

Limitation of Aetionst See ibid, as 
1375. 
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XI 3. Oondnet of Tax Sale. 

Sale of property of another — Sher- 
iff's sale for mnnleipal taxes — Sale 
snper non domino — ^Nnllity of — ^Assent 
to — Prayer — ^Rishts of pnreliaser — ^In- 
direet damages — Amendnient— Costs — 
O. C. 1487, 1402, 1521, 1535, 2098; 
C .P. 516, 522. — The rales governing the 
sale of the property of another are without 
application in a sale of property, super non 
domino, for the non-payment of taxes by the 
sheriff. Where the purchaser and his as- 
signee have enjoyed the property without dis- 
tui'bance, the sale, though defective, remains 
binding until set as'de by proceedings had 167 
for that purpose. — Though sheriff's sales for 
taxes should be made super domino et pos- 
sidente as all other sales, the difference is 
that proceedings are had against the pro-' 
perty and not against the person of the 
owner thereof. The silence of Uie owner 
would constitute waiver of his rights, under 
the circumstances of such sales. — Such sales 
cannot be annulled unless all interested par- 
ties are called in, and unless the real owner 
of the property seeks the setting aside there- 
of.— -Under C. C. 1535 and 1521, the subse- 
quent purchaser may protect his rights. — 
Where an action in damages is based upon 
refusal to sign deeds of sale, a motion to 
amend the conclusions by seeking the setting 
aside of a prior promise of sale will be de- 
nied if the defendant has taken an action in 
warranty, which is contested, the effect of 
granting the motion would be to require 
amendment in the proceedings in warranty, 
and would involve costs at present undeter- 
mined. 

PeiTault V. Chenalier (1918), 55 
Que. S. C. 02. 



XI. 6. Aeqniaition of Title by Pnr- 

oHaser. 

Arrears of Taxes Aet, ss. 37 and 47 — 
Application for title by assisnee of tax 
pnrohaser — ^Application too late — ^For- 
feiture of claim. — ^The advertised date of 
sale of land for taxes was October 18th, 1915. 
The actual date of sale was October 25th, 
1915. The application of the assignee of the 168 
tax purchaser for title was dated October 
15th, 1918, and was received by the registrar 
on October 22nd, 1918. — Held, that under 
ss. 37 and 47 of the Arrears of Taxes Act 
(c. 21, 1915), the application was received 
too late, and the applicant forfeited all claim 
to the land, and to the amount paid by her 
in connection with the purchase at tax sale 
and for subsequent taxes. 

In re the Land Titles Act {Lees^ 
Ccwe), [1919] 1 W. W. R. 401 
(Sask.) ; 46 D. L. R. 90. 
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Easement — ^AueeemeBt of land witk- 
<nit resard to easement OTer it — Sale of 
land for tazoe — ^Titlo to tax ynreHaser 
frood from easement. — ^Where land, over 
which an easement for right-of-way exists 
in faToor of the owner of adjoining land, is 
assessed without regard to sach easement, 
and sold for arrears of taxes, the Registrar 
on the proper application of the tax pur- 
chaser, or his assignee, should issue to him 
a title freed from such easement, unless re- 
strained by an action or proceeding in the 
Courts. The Registrar has no jurisdiction 
to question the validity of the assessment. — 
(Appeal from decision of the Master of 
Titles, [1919] 1 W. W. R. 607, dismissed.) 

In re the Land Titles Act (London 
Saskatohetoan Investment Com- 
pany. Limited » Oa$e), [1919] 2 
W. W. R. 33 ; 12 Sask. L. R. 191. 



Under the wording of s. 52 of the Land 
Improvement Act, and s. 13 of the School 
Assessment Ordinance, each lot shown on the 
plan of subdivision is liable for the minimum 
tax. The decision in Rural Municipality of 
Bow Valley v. MoLean, 9 W. W. R. 1299, 
was on a different statute, and is not applic- 
able. — ^The adjudication provided for in s. 13 
of the Rural Municipality Act must be some 
documentary declaration of decision which 
can be copied and registered, and its date is 
important. Where the document signed by 
the Judge bore no date, but stated that he 
attended On May 30th at the time and place 
. „^ appointed, and recited proof of compliance 
17U with the provisions of the Act, etc., and that 
he "thereupon did adjust and determine the 
amount of taxes ... in default, and did 
confirm the said tax enforcement return," and 
it was dear that certain proceedings referred 
to in the document did not take place until 
after May 30th, it was held that the docu- 
ment had no date, such as the Act contemp- 
lates, and therefore was not a foundation for 
the subsequent proceedings prescribed by the 
Act to enable the municipality to become the 
registered owner. — Although the Act fixes no 
time within which the copy of adjudication 
should be sent to persons entitled thereto, it 
should/ be sent as soon as conveniently may 
be. A notice advising that the return had 
been confirmed on May 30th, 1916, and that 
unless the lands were redeemed before May 
30th, 1917, they would be absolutely forfeited, 
is not suflicient compliance with the provision 
requiring the sending of a copy of the adjudi- 
cation. — Judgment of Ives, J. ([1918] 8 W. 
W. R. 152), varied. 

Sutherland v. B. M, of Spruce Orove 
No. 519, [1919] 1 W. W. R. 274; 
14 Alta. L. R, 284. 



Suit to reooTer moneys paid — Mnni- 
oipal taxes — Current year — Oolloea- 
tion— C. P. 760> 778, 779, 780.— Where 
land is sold at sheriff's sale and taxes for the 
full current year are collocated as privileged, 
the purchaser has no suit to recover from the 
previous owner of the land his share of such 
taxes. 
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XI. 8. EITeet of Tan Sale and liiseel- 
laneons Cases* 

Arrears for wlUeb sold, Ineludinc 
taxes for wliiek not properly assessable 
— ^Liability of owner for eosts. — Defend- 
ants assessed land of plaintiffs for 1910 and 
1911, and sold it for arrears of taxes for both 
years. It was properly assessed for 1910, 
but for 1911 was free from taxes. Held 
that plaintiffs were lia'ble for the costs incur- 
red in connection with the tax sale and sub- 172 
sequent costs in connection with application 
for title, as there were arrears of taxes for 
which the land could legally be sold, and the 
addition of taxes for which it was not liable 
would not invalidate the sale, and the same 
eosts would be incurred were the sale only 
for the legally imposed taxes. 

Canadian Northern RaUwoy Com- 

Sany y. Rural Municipality of 
pringfleld and the District Reg- 
ietrar, [1919] 1 W. W. R, 709 
(Man.). \ 

Report of distrilmtlon — Colloeation 
— Sale for mnnielpal taxes — Ownersliip 
— C, P. 772 1 M. C. 740. — The purchaser 
of land sold for municipal taxes and not re- -■ 170 
bought within two years, has the right to J-l^ 
be collocated in the place and stead of the 
owner, if it has been sold over the latter 
by the sheriff, notwithstanding that his deed 
was registered over six months after the ex- 
piry of the two years. 

Noel V. Rey (1918), 24 R. L. n. s. 
507 (Que.). 



ASSIGNMENT. 

[Oeneraii Cross Beferenees.] 

Bankraptoy and Insolveney^ III. — 
Ckose i n Ac tion, H. — ^Landlord and 
Tenant. XV. 



ASSOCIATIONS. 

See Insubanoe. 



ASYLUM. 

See Lunatics. 



Cotter V. Royer (1918), 55 Que. 
S. C. 501. 



ATTACHMENT. 
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1. When Oboebep [174], 

2. Affidavits. 

3. Capias [175-178]. 

4. Costs. 

5. DiSCHABOE. 

6. Judgment Dbbtob. 

7. Wabbant. 

8. Generally [179], 
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ATTACHMENT. 



n. Of Debts. 

1. What is Attachable [180-185]. 

2. Afftoavits [186,167]. 

3. Practice [188-191]. 

4. Effect of Order [19^ 199]. 

5. Generally [200-205]. 

HI* Oenersl — Of Timwdg — Oonserr- 
mtory AttAoKmeiit — Attaeh- 
ment of Goods [206-211]. 

[General OroM Referenees.] 

Oontompt [453-454 ] — ^Exeentton — ^Re- 
pleVla — (Attaeluneiit in RoTondi- 
eation)— Sequestration. 



I. 1. Wlien Ordered. 

CoereiTe imprisonment — Measure of 
damac®* — ^Personal damages — False 
arrest — Rnle nisi — ^Preliminary serriee 
of bills of eosts— O. P. 832, 833, 836, 
837. — ^A judgment in an action in damages 
for false arrest, whereby lawyers* fees, per- 
sonal disbursements and compensation for loss 
of reputation are claimed, and $50 are al- 
lowed as the measure of damages, without 
more fully determining the nature tiiereof, is 
-| fjA not a judgment granting damages for per- 
-1 * ^ sonal injuries, and cannot be executed by 
means of coervlce imprisonment. — A demand 
•for imprisonment in civil matters must be 
preceded by the service of the judgment and 
the bills of costs, with an order to pay, and 
notice that the defendant will be imprisoned, 
in default of payment, three mon&s after 
service of the notice. — These formalities must 
be striotly observed before the demand for 
imprisonment is made. The Court is without 
power to discbarge the case from deliberation 
for the purpose of having every formality 
complied wiui. 

Fdbywn v. Tremhlay (1919), 35 R. 
li. n.s. 486 (Que.). 



I. 3. Attaeliment of Person — Capias. 

Arrest — Maintenance money — Pay- 
ment in adTanoe. — ^Upon arrest on writ of 
capias the maintenance money must be paid 
1 75 ^^ plaintiff in advance irrespective of any 
-*- ' ^ arrangement made by defendant with the 
uhtrUi to pay expenses of an attendant in 
order that defendant might be at large. 

Kinder y. MaomtOa/n, [1919] 2 W. 
W. B.248 (B.C.). 



Default to obey order — Imprison- 
ment— €. P. 846, 925, 926.— Where a 

man is imprisoned for failure to obey an 
order, and it is proved that he knows not 
how to read or write, he will be freed, save 
redress against his bondsmen. 

Myers v. Thecrei (1918), 54 Que. 
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ad respondendum has for object the preven- 
tion of fraud by securing the person of the 
debtor until such time as the debt is paid or 
bis estate has been judicially abandoned. In 
either event, the debtor may secure his free- 
dom by summary petition. — It is a mis- 
taken theory that the debtor may be re- 
strained of his liberty during the four months 
succeeding his Judieial abandonment of 
his estate. It is sufficient that be offer 
security to hold himself at the orders of 
the sheriff during that period of time. 

Kearney Bros., Ltd. v. Haddad 
(1918), 55 Que. S. C. 280. 

Seeretion — Sum of money — Admis- 
sion— O. C. 1245; C. P. 895.— Where a 
debtor refuses to deliver to the officer, charged 
with a writ of execution, a sum of money in 
his possession, and declares he will not pay ^ ^^ 
hib creditors, he is secretixig his property and 1/8 
may be arrested upon capias. — ^A judicial ad- 
mission may only 'be revoked when it is the 
sequence of an error of fact. 

Dulude y. Rivet (1917), 56 Que. S. 

C. 348. 



I. 8. Attaebment of tbe Person — 
Generally. 

Contempt of Court — Publieation— 
Influeneins litigation — ^Person ebarsed 
must be named — Criminal Code s. 322. 

— Contempt of Court being a eriminal pf- 
f enee, the person charged must be specifically 
named in the application to commit, and an 
application to amend by adding the name 
of such person will be refused. 

Qranffer y. Brydon-Jack (1919), 25 
B. C. R. 526. 
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Imprisonsient — Freedom — Judieial 

m abandonment of property — Bail — C. P. 
886, 887, 888, 889, 910, 913.— Capias 



n. 1. Attachment of Debts — ^Wbat is 

Attaebable. 

Alimentary creditors — Ball dress — 
C. C. 1980; C JP. 599. — The testamentary 
executor Imis the duty of seeing that the 
provisions of the last will of the de cujus are 
protected. — A legacy giving a revenue of loO 
$2,000 per annum, and declared to be non- 
attachable, cannot be distrained in payment 
of a ball dress, valued at $85, and for tbe 
price of flowers, the legatee having no other 
source of income. — Where an intervenant 
fails in part only he may, however, be con- 
demned to the payment of all the costs he 
has caused. 

Fields y. La^violette (1918), 55 Que. 
S. 0. 405. 

Contmissions — ^Deolaration under C. 
P. 1147a. — C. P. 1147a applies not only 
to salaries, but to commissions also. — ^llie 
accomplishment of the formalities required 181 
by C. P. 1147a would appear to stay all 
proceedings by way of attachment in tbe 
Superior CJourt. 

Marcotte y. Laferriere (1918), 20 
Q. P. R. 326. 

Salary — ^Money retained by employee i oo 
. P. 680, 685. 697, 1147.— Where an ^oZ 
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employer permits his employee to retain 
money earned by him, the employer upon 
attachment after judgment will be ordered 
to deposit the seizable part of sudi money so 
retained under pain of being condemned as 
personal debtor of the judgment creditor. 

Garand y. Kcutner (1918), 20 Q. 
P. R. 268. 



Salary — ^Debtor depoaittns under Iia« 
eomlie law — ^Alimentary debt — O. P. 
599, 1147a.— The whole of a debtor's salary 
may be seized for a debt of an alimentary na- 
ture. 

Laplante v. Blais (1919), 21 Q. P. 

B. es. 
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Salary earned in Ontario — Jnrladie- 
tions— 43. C. 27; C. P. 94, 104, 143, 
599, 697. — A seizure in the hands of an 
1 OA employer in this province attached whatever 
-"-"^ s.'im may b<» earned by the defendant else- 
where in the Dominion. — Service upon a 
company at its office in this Province, though 
its head office be elsewhere, is a valid service 
of an attachment. 

Perkins y. Berman (1918), 56 Que. 
S. C. 28. 

Salary — En&ployn&ent ontaide tKe 
proTlnoe — Corporeal and ineorporeal 
tlilnsa* — The Courts of the Province of 
Quebec have jurisdiction to maintain a seizure 
on the salary of a defendant against whom a 
judgment \«as rendered here, who was engag3d 
by a bank as derk at Toronto, and from there 
transferred to Winnipeg, if the garnishee 
served in Montreal, make», without any re- 
serve or protest, a declaration of indebted- 
ness, and if the defendant never, before or 
after judgment, excepted to the jurisdiction 
of the Courts of this Province. — A distinc- 
tion must be made as to the jurisdiction of 
our Courts between a corporeal thing, such as 
a moveable wholly situated within another 
province, and an incorporeal right, such as a 
claim — in the first case, our Courts are with- 
out jurisdiction to order the sale or disposal 
' thereof ; in the second case, they have full 
jurisdiction to order a garnishee, who is pro- 
perlv before the Court, to pay to the seizini? 
creditor moneys that he owes to the defendant 
who happens to reside in another province. 

Hohhs V. Gordon (1919), 56 Que. 
S. C. 17. 



U. 2. Attaehment of Debts — AffldaTita. 

Rnle 648 — AffldaTit to sliow tlie 
natnre of tlie claim — Reference to 
statement of claim — Inanffloieney of 
affldaTit — Strict eompliance iritli rale 
necessary — Kon-compliance fatal. — The 
statement in the affidavit filed for the issue 
of a garnishee summons that " the defendant 
herein is justly and truly indebted to tbe 
plaintiff in the sum of $2,474.37, as shown 
by the statement of claim filed," is not suffi- 
cient to show the nature of the claim. Strict 
compliance with Rule 648 is necessary, and 
non-compliance is more than an irregularity ; 
it is something which goes to the jurisdiction 
of the Court to issue tbe summons. 

Geifen v. Lavm, [19191 2 W. W. R. 
491 (Alta.). 
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Garniakment — Ailldarit for s*™i« 
akee snmmona — ** OronndLa " of infer* 
mation and belief as to indebtedneaa. 

— ^The requirement of Rule 648 (b) that an 
affidavit upon which a garnishee summons is 
founded must give the grounds of the depon- 
ent's information and belief as to the indeibt- 
edness of the proposed garnishee to the de- 
fendant is only for the purpose of disclosing 
that he really has some information on the 
subject, and thus showing that his oath has 
some foundation ; the grounds need not be 
sufficient to show the existence of an indebt- 
edness. The statement that such grounds are 
that the defendant has a bank account with 
or that he transacts his banking business or 
a part of it with the proposed garnishee, is 
sufficient for the purposes of the rule. 

Gandara v. Davison, [1919] 3 W. 
W. R. 91 (Alta.). 



H. 3. Practiee. 

Attaebment after Judgment — Credi- 
tor absent ^rben declaration made — 
Motion to complete latter— <C. P. 685» 
686, 688, 693.— Order will not go to have 
the gami^ee appear and declare a second 
time, when his declaration of record is clear 
and precise, and meets all requirements of 
the law. 

Bastien v. Davis (1918), 20 Q. P. 

233. 

Attaebment after jndsment — De- 
claration made after retnm day — O. P. 
682, 683, 686, 691; Bnlea of Practiee 

47 and 52. — ^A garnishee cannot make his 
declaration after the day and hour fixed by 
the writ without a petition, served upon the 
plaintiff, supported by affidavit, seeking per- 
mission therefor from the CJourt. 

Rousseau v. Pelletier (1919), 21 Q. 
P. R. 38. 

Settlement between attorneys — Fail- 
nre to retnm writ of snnimona — C. P. 
154. — If it has been agreed between the at- 
torneys of the parties that a writ of sum- 
mons is not to be returned at present, a de- 
fendant cannot, by other attorneys, seek the 
quashing of the summons for failure to return 
it into Ck>urt. 

Levy V. Bergei- ^919), 21 O. P. R. 

233. 

Attaebment after JndKnient — ^Tbird 
person also creditor — Motion — O. P. 
690, 697. — Where moneys are ordered to 
be paid by a garnishee to a judgment creditor 
upon an attachment after ju(fgment, another 
judgment creditor of the deten^ant cannot, by 
motion, ask for an order collocating his 
claim with that of the plaintiff. 

Leduc V. Heirs of the late F. Cirkel 
(1919), 21 Q. P. R. 268. 

Attaebment before indgment — ^ATor- 
ment of frand and secretion — Partion- 
lars— G. P. 909-924, 945.— The defend- 
ant upon a writ of attachment before judg- 
ment has the right to demand particnlara 
as to where and when he secreted his goods, 
what these goods were, and what goods he 
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•is about to secrete, and how sucb secreting 
is to be effected. 

Duquette v. Forewt (1917), 20 Q. P. 

R. m 

■ 

Contestatioin of — ^Intention to defraud — 
Attachment of moveable property accidentally 
within the jurisdiction — O. P. 931, 939.— 
-tfiQ^ There is no fraudulent intent for a stranger, 
JLijO passing through the province, in declaring 
that he does not acknowledge a claim, pay- 
ment of which is demanded from him, and 
that he %iill not pay it. Jt would be other- 
wise if, admitting the <da4m, he refused pay- 
ment of it. — ^The attachment before judgment 
of moveable property belonging to a person 
accidentally within the province, does not 
exist in Quebec. 

McCulloch y. Rolinson (1919), 28 
Que. K. B. 481. 



II. 3. Attaeluneiit of Debts — ^Praotioe. 

•AttaoKment before JndKntoat — ^Eri- 
denee-rSale and dellTery — Canoellation 
of— O* O. 1235, 1918» 1920.— The com- 
plete admission only of the party can replace 
the writing mentioned in C. G. 1235. A 
transaction without reserve does not only 
extinguish the actual damages claimed, but 
also future ones. So the discontinuance of an 
attachment with the consent of defendant, and 

194 without reserve, precludes any action in dam- 
ages by the latter. — Where a party to a 
transaction does not fulfil the conditions of 
the contract, the other party has the right to 
demand the entire execution of the agreement 
and damages, but he cannot demand the can- 
ceUation of the transaction, if it be impos- 
sible to replace the parties in the same con- 
dition as they were biefore. — Where the plain- 
tiff, in an attachment before judgment, falsely 
alleges the insolvency of the defendant and 
perslets in this allegation, even after he had 
desisted from his seizure, be may be, in a 
cross-demand, condemned in damages. 

Burtner Coal Co. v. Mowre Co, 
(1918), 24 R. li. n. s. 436 (Que.). 

Oamial&meiit-^Exeoittom and Admia- 
istratore — ^AttaeUns moneys owiny by 
SAmiehees as administrators. — ^A garn- 
ishee summons for the purpose of attaching 
moneys owing by garnishees as administrators 
of an estate must be directed to the garnishees 
SB such administrators, and not personally. — 

195 ^^ action cannot be maintained by a benefi- 
ciary for a distributive share of an intestate's 
property against the personal representatives, 
notwithstanding tiiat the latter have acknowl- 
edged having money which on distribution 
would belong to such beneficiary; therefore 
such personal representatives cannot be garn- 
ished in respect of such money by an execu- 
tion creditor of such beneficiary. 

Btrong v. Culver, [1919] 1 W. W. 
R. 979 : 12 Sask. L. R. 134; 45 D. 
li. R. 542. 

Val|iation of board and lod^inc — 
Jurisdiction— €. P. 685. — Where the 
garnishee declares that the defendant is in his 

196 service, and that part of his salary consists 
of board and lodging for himself and his fam- 
ily, the plaintiff has the right to move that 



the Ck>urt should find the value of that part 
-of defendant's remuneration, and the Court 
has jurisdiction to determine it in dollars 
and cents. 

Schnaufer v. Numhurger (1919), 
56 Que. S. C. 277. 

Transfer of claim — ^Litiffions rigbts 
— ^AdToeates— O. C. 1484, 1485, 1582, 
1584. — The transfer of a judgment debt 
while the case is still undecided by an appel- 
late tribunal is null and void. — An interven- 
tion in attachment after judgment proceedings 
is equivalent to authority to contest the attad^- ^ q,- 
ment. — Whei* there are several attachments Ay I 
after judgment and the defendant is insol- * 
vent, a creditor has the right to intervene in 
any one of them and have a meeting of the 
creditors generally called. — An attachment af- 
ter judgment may be contested to have a deed 
set aside vtrhen by so doing the garnishee be- 
comes a principal debtor. 

Poroheron v. Benoit (1919), 66 Que. 
S. C. 203. 



U. 4. Attaebment of Debts — ^Effeet of 

Order. 

Fisbins olnb — Commnnity or part- 
nersbip — UndiTided ownersbip — 
Metbod to reooTer payment — O. C. 
1830, 1802) O. P. 608. — An attachment 
cannot have the effect of placing in the hands -i no 
of the garnishee goods that are the personal ^*^^ 
property of the defendant. — A group of 
friends who have a fishing camp, and give it 
an anonymouk name, are not thereby part- 
ners. Each one owns his own undivided 
part, which may only be seized by writ of 
execution. 

Robertson v. ChiObault (1918), 54 
Que. S. G. 343. 

Moneys alles^d to be dne to jnds- 
ment debtor by insnranoe eompany — 

Garnishee — Destruction by fire of building on 
mortgaged premises — (jlaim by mortgagee 
(judgment creditor) to insurance moneys — 
Adverse claim by bank under assignment from ]^99 
judgment debtor — ^CHaims based upon agree- 
ments with or representations by insurance 
company — Attaching order and subsequent 
order directing payment into 0>urt and trial 
of issue set aside — ^Rnle 690. 

Tovm of Blind River v. White FaUs 
Lumber Co., LimiUd (1919), 16 
O. W. N. 189. 



H. 5. Generally. 

Attaebment after Jndcment — Con- 
testation of — Class of action. — In the 

contestation of the declaration of a garnishee, 200 
the class of action is determined by the 
amount claimed, in capital, interest and costs 
from the garnishee. 

Gaumont v. Deslauriera (1919), 21 
Q. P. R. 287. 

Attaebment after jadsment — Hns- 
band in employ of bis ivife — Nominal ^^^ 
remuneration — C P. 685; 3 Geo. V. o. Zvl 

50, ■• 1. — Where the declaration of the 
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garnishees reveals a contract of hiring of ser- 
vices between herself and the defendant, the 
Court cannot, upon petition by the plaintiff, 
increase the salary agreed upon, under pre- 
text that it is not adequate to the services 
rendered. The attaching party should pre- 
viously demand the setting aside of sa<di 
contract of hiring as fraudulent and assumed. 
— C. P. 685 is without application under the 
circumstances. 

Marchand v. Trakas (1919), 55 Que. 
S. C. 543. 

Attmohmeiit aft«r Judsmeat — ^Nota — 
Seonrity— Oosts — ^B. 8. C. o. 119> s. 156. 

Where a debtor settles with bis creditor by 
giving him a promissory note, the creditor 
should not attach debtor's salary without 
tendering back the note or give security as to 
it. — If an attachment is resisted on these 
grounds, the costs will lie against the plain- 
tiff. 

Blai$ y. Valin (1918), 25. R. L. 
n. s. 31 (Que.). 

Attaohmeiit after Judsmeat — Per- 
emption of rait — C. P. 270, 677.— An 

attachment after judgment is not a pro- 
ceeding extinguished after the lapse of two 
years for failure to proceed therewith. — ^The 
defendant contesting an attachment after 
judgment is in the position of a plaintiff, and 
cannot seek peremptloii, 

Rhode9 V. Turnpike TrusUe9 (1918), 
20 Q. P. K 369. 

Attaelmieat after Jadsment — Traaa- 
f er of Jadsmeat — Reaaaeiatloa to — 
Serriee of — O. O. 1571. — ^The transfer of 
a judgment or the renunciation thereto of 
one of the co-plaintifEs cannot be off-set 
against an attachment issued at the request 
of another creditor if such transfer or re- 
nunciation were not served upon the seizing 
party nor the garnishee. 

Paguetie T. LabeUe (1918), 24 R. L. 
n. B. 501 (Que.). 

Oaraisluneat — Coatraet — ETideaee. 

— Where garnishee in a mortgage to defend- 
ant covenanted to make certain payments, 
evidence of a verbal agreement at the time 
of the mortgage (sworn to by garnishee and 
defendant) that garnishee should be required 
to pay only in case she made a sale of the 
land, not if she kept it, was held inadmissible ; 
and garnishee was found indebted to defend- 
ant. 

Morrison et oL T, OffhuJak, [1919] 
1 W. W. R. 880 (Sask.). 



in. Attaehaieat — Ctoaeral — Of loutd. 

Certilloate of attaohmeat — Rales 
819-822 — Certilloate siTias plalatlff 
ao laterest ia crop growa oa laad. — 

A certificate of attachment registered by 
plaintiff against defendant's land pursuant to 
Rules 819, 820 and 821 gives plaintiff no 
interest in the orop raised upon said 'land, 
whether by defendant or a fortiori by a tea- 



Camphell v. Morgan, [1919] 2 W. 
W. R. 243 (Man.). 
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Attaehaieat — ^Volaatarj saardiaa — 
Relatioaslilp of » with def eadaat — Ir^ 
resalaritles la aiiaates of selaare — 
Rale aisi— O. P. 621, 622, 628. 630, 
637, 644, 652, 653, 657, 658, 669, 833. 
— ^A rule nisi may issue against a voluntary 
guardian as against a guardian appointed by 
the seizing officer. — Relationship between him- 
self and the defendant cannot be relied upon 
by a guardian against whom a rule nisi is 
applied for. — ^A guardian cannot raise the 
objection that he did not receive a copy of 
the minutes of seisure — which he has signed — 
nor that he is not darned therein. 

Morin v. Champagne (1918), 21 Q. 
P. R. 163. 

Attaeluaeat — Aa&asea&eat partaer- 
■liip — Coaia&aalty or partaersUp la- 
terest — ^ladiTisioa — Mode of eaeoatioa 
— C. C. 1830, 1802) O. P. 677, 608. — 

An attachment cannot hf ve the effect of plao 
ing in the hands of a garnishee property 
which belongs wholly to the defendant. — ^An 
association of persons who, for amusement 
purposes, purchase a country house and give 
it an anonymous name, does not constitute a 
partnership ; each one owns an undivided in- 
terest which may be seized by way of execu- 
tion but not by attachment 

Robertson y. OuUbault (1918), 21 
Q. P. R. 146 : 54 Que. S. G. 343. 

Attaeluaeat before Jadsa&eat — 8e- 
eretloa — Ooatestatioa — O. O. 010, 022, 
031. — Where a merchant or manufacturer 
uses all his resources to collect moneys due 
him and uses them for the payment of his 
workmen, but neglects for inability to do so 
to pa^ his manager, he commits no act of 
secretion. 

Miner Lumber Company^ Ltd. y. 
Oagnon (1918), 25 R. L. n.s. 126 
(Que.). 

Attaehaieat before jadBa&eat — Mia- 
ate of seisare — O. P. 630. — Hh^ bulk 
seizure of the goods and chattels of a person, 
without any details thereof, is null and void ; 
for example, the following entry in a minute 
of seizure, " one lot of paper ; one lot of georg- 
ette crepe ; one lot of taffetas," is insufficient, 
and the attachment will be quashed upon mo- 
tion. 

Bonnier v. Alder (1919). 21 Q. P. 

R. 77. 

Bill of sale aad foreelosare of rail- 
way — Coasorratory attaehaieat — 
Refereaee to tlie Exobeqaor Coart of 
Caaada — C. P. 171) B. 8. Q. e. 140, a. 

23, MM, 1 aad 3. — When the Exchequer 
Court of Canada, on a bill of sale and fore- 
closure of a railaray, has appointed a re- 
ceiver, who has been aurt/horised by the 
Court to dispose of its rails, no conservatory 
attachment of the same rails will lie before 
the Superior Court. — ^The Saperior Coart 
has the power to order that the record in 
the case be transmitted to the Exchequer 
Court. 

Ottawa Valley Ry. Co. v. Central 
Railtoay (1919), 21 Q. P. R. 29. 
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See SoLicrroB. 
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AOTOBBMEHT— BAILMENT. 



ATTORNMENT. 

See liANDLOBD AND TBRAMT, 1. — UCKSaAlBM. 
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AUCTION AND AUC- 
TIONEERS. 

I. Attotloiieer's Idoense. 

H. Authority «f Anotioiieer. 

ITT. Oondttot of Sale. 

IV. Attotloneers' Risl&ts and DutlMi 
in HLelation to Vendors. 

V. Anetioneem' Risl&tfl and Dnties 
in Relation to Pnreluuienk 

VI. Anetioneora' Bi^ts and Duties 
in Relation to Third Persons. 



AUTOMOBILE. 



See Motor Vehicles. 



AVERAGE. 

See Shipping and Navigation, TV. 3 (o). 



BAIL. 

Bail pending appeal front jndsment 
refnsins to quash on oertiorari. 

Rea V. Sally, [1919] 3 W. W. R. 
427 (B.C.). 

Matters for consideration — Discre- 
tion of Court. — Persons charged with 
seditious conspiracy were admitted to bail in 
the absence ot evidence showing either that 
they would not likely appear for trial if 
panted bail or that permittine: them to be at 
large on bail would be likely to endanger the 
public peace. Quare whether the latter mat- 
ter wocdd be a proper ground for refusing bail. 
— ^The question of bail is in the sound dis- 
cretion of th^Oourt, notwithstanding that the 
offence charged is one which before the Code 
would have been classed as a misdemeanor. 
Dictum to the contrary in Ew parte Foriier, 
6 C. O. 0. 191, not followed. 

Rea V. Rusaell et ail, [1919] 3 W. W. 
H. 306 (Man.). 

Bail — ^Liquor Offence i See 1251. 



BAILIFF. 



See Sheriffs and 

AJ). — 3 



BAILMENT. 

I. Oratvitons Bailment. 

U. Bailment for Hire. 

Ante Left in Oaraf^ Cansins Fire — 
Liability of Owner and Bailee t See 
1654. 

Sol&ool Board as Insnrers of Cl&ildren's 
Clotl&es — ^Neslisencet See 2035. 

H. Bailment for SEira. 

Pledge — Action liy pawnliroker to 
recoTcr Talne of article pledsed to Um 
and taken liy police — Article in Oueiodia 
Ugie — ^Unnecessary action — Costs. 

SamueU v. Dominion Bank (1918), 
15 O. W. N. 219. 

Sale, Warranty — Pledge — ^Possession. 

— ^A sale of furniture having but for object 
the securing of the purchaser, is but a pledge 
ing ; and if the seller remains in possession 
of the furniture, the purchaser has no pledge 
upon them, as 'there is no chattel mortgage 
in our law. 

Champagne v. Jackeon (1917), 54 
Que. S. C. 388. 

Breaoli of duty by bailee or acent — 
Manaser of baidk. — The plaintiff sold his 
business and agreed to assign to the pur- 
chasers the lease of the premises upon which 
the business was carried on. The plaintiff 
sent the keys of those premises to the defen- 
dant Cm manager of a branch of the defendant 
bank, in a letter, in which he requested G. to 
hand the keys to W., one of the purchasers, 
upon receiving from W. a cheque for a named 
sum. C, however, without getting the cheque, 
gave up the keys to the landlord of the pre- 
mises, who handed them to W. The pur- 
chasers then got possession, and refused to 
pay the plaintiff the full amount which they 
had agreed to pay and which C. was auUior- 
ised to accept: — Held, that C, had failed to 
carry out the terms of his instructions, and 
was liable to the plaintiff, unless he (C.) was 
entitled to set up the jus ieriii; the onus of 
proof of the title of the third partv (the land- 
lord) was upon C, and, upon the evidence, 
he had not discharged tfliis onus. — Held, also, 
that the keys were sent to 0. in his capacity 
as manager; and the transaction was within 
the scope of his authority as manager; tlie 
bank was the plaintiff's agent for tibe collec- 
tion and remission of the money; and the 
position was in no iray different from wfaat it 
would have been if a bill of ezdiange had 
been attached to the keya. 

Oarher v. Union B<mk of Oantida 
(1919), 46 O. li. R. 129; 17 O. 
W. N. 16. 

Car left at skop for repairs — ^Lien 
for Talne of nrork done. — ^A lien implies 
the right of continuing possession, or the con- 
tinuing right of possession. — Forth v. Simp- 
eon (1849), 13 Q. B. 680, followed.— l*e 
plaintiff left his car at the defendant's repair- 
sdiop to be repaired, and was afterwards al- 
lowed to take it out without paying for the 
repairs which had been actually made. Whila 
he had the car out, the plaintiff paid the de- 
fendant a part of the charge for the repairs ; 
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afterwards he returned the car to the shop for 
a minor repair, which was made and for 
which he paid ; but the defendant then refused 
to alloTt the plain tiCc to take the car out until 
the balance of the charge or the first repairs 
was paid: — Held, that the defendant's lien 
did not re-attach upon the oat being brought 
back for thet minor repair, at all events in 
the absence of an agreement that the lien 
should continue and tibat the plaintiff should 
be the agent of the defendant as to possession : 
no such agreement was proved; and the de- 
fendant's lien was lost. — Held, also, that the 
defendant, unlawfully detaining the car, could 
not recover storage charges on his counter- 
claim against the plaintiff. — 8ome9 v. BriitMh 
Empire Shippinff Co, (1860), 30 U J. Q. B. 
229, 8 H. L. G. 338, foUowed.— j?el<2, also, 
that there had been no wrongful appropriation 
of the car by the defendant to his own use, or 
wrongful deprivation of possession perman- 
ently, or for any very substantial time, when 
the plaintiff began this action for conversion 
of die car; the plaintiff's daim was more 
properly in detinue ; and he should have judg- 
ment for delivery to him of the car and dam- 
ages assessed at $20, with costs fixed at $75. 
— The defendant was held entitleu to judg- 
ment upon his counterclaim for the balance 
of the amount of the charge for the first re- 
pairs, $67.75, without costs. — It was ordered 
that there should be a set-off and that the bal- 
ance should be paid to the plaintiff. 

Kaizman v. Mannie (19119), 46 O. L. 
R. 121: 17 O. W. N. 362. 



Itemae of dry-dook — OoTenmnt for 
tum in sood condition. — Wliere a dry- 
dock was lost past recovery during the term 
of a lease by the lessee who had covenanted 
to redeliver it in good condition upon the ter- 
mination of the lease, and who had made de- 
fault in covenants in his lease for payment of 
rent and for insuring, lihe lease providing tiiat 
in case of default in any covenant the lessor 
should have the right to retake possession and 
terminate the lease, upon action for damages 
by the lessor before the expiry of the term of 
Q1Q the lease held that the breaches of covenant 
Zlo for rent and insuring gave the lessor the right 
to retake possession and terminate the lease; 
and though no actual attempt to take posses- 
sion was made, <the institution of the proceed- 
ings with, a claim for rent u^ to the writ and 
subsequent damages was in itself sufficient 
evidence of the lessor's intention in that re- 
spect; even if it were possible to establish 
that the lease was still on foot this could 
not have been done without payment of the 
rent and repair of the breach of the covenant 
to insure; so regarded the covenant for re- 
delivery has arisen and might have been pro- 
perly included in the statement of claim. But 
the substance to which the Court looked was 
a claim for the value of something that had 
been lost in circumstances rendering the 
lessee contractually responsible for its value 
and this could be maintained. 

Seattle Construction d Dry Dock Co. 
V. Grcmt, Smith d Co. d McDon^ 
nelh Ltd., [1919] 3 W. W. R. 33 
(P.C— B.C.) ; 48 D. L. R. 172. 

Idaliility for tort — Workman — 
Xmnndry — Measure of damages — C. C. 
1053, 1685. — The loss of a thing before 
delivery by the workman who furnishes only 
219 his skill and labour, and where he is without 
fault, does not fall upon him. Thus, the de- 
preciation of articles sent to a laundry, where 



BANKRUPTCY AND 
mSOLVENGY. 

I. Aotfl of InsolTenoy (Windinip 
np). [See also Coicpant Law, 
XV. — ^Fraudulent & Voluntary 
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1321— (Rent): See 1332» 1333. 
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they are cleansed with dde care and without 
neglif^ence, must be borne by their owner. 

Dutch CUaner ▼. Filiatrault (191&), 
56 Que. S. C. 457. 

Pledso — Possession of — Oarace — 
O. C. 1966, 1970.— A contract of pledge 
is valid only when the thing pledged is placed 
in the hands of the creditor or of a third party 
as surety for the debt and remains in his pos- 
session. 

Duhamel y. Leheau (1918), 25 R. L. 
n.s. 106 (Que.). 

Restanrant keeper — Artiele depos- 
ited temporarily as an incddent to liis 
business — Loss — Idability for — 
Burden of proof. — A restaurant keeper, 
in whose custody clothing or other articles 
are deposited temporarily as an incident to 
his general business is liable as an ordinary ^^, 
'bailee for hire for any loss resulting from ^^i 
ordinary negligence. The burden is on the 
plaintiff to establish negligence, but where the 
loss is established, a sufficient prima faoie case 
against the bailee is raised to put him on his 
defence.— [C7W«en v. Nicols, [1804] 1 Q. B. 
92 ; Jenkyns v. Southampton Mail Packet Co. 
(1919), 35 T. L. R. 264; Phipps v. New 
Claridges Hotel (1905), 22 T. L. R. 49; 
BunneU v. Stem, 122 N. Y. 539, followed.] 

Murphy v. Hart (1919), 46 D. L. 
R. 36 (N.S.). 



BANEBTTFTCT AHD IH80LVEHCT. 



70 



222 



I. Acta of InflolTeney. 

Ihtx^mm and Undue Inflneneet See 831 
to 833. 

Paulian aotion — Preferential pay- 
nient — ^Aseney — ^DeliTery of soods — ^In- 
■olTenoy — C. O. 1032, 1035, 1036. — 

Deliveiy of gooda, shortly before his insol- 
▼eihcy, by a trader to a person who had ad- 
vanced him money for that express purpose, 
is not a preferential fraudulent payment, but 
the specific performance of a contract — ^The 
agreement herein was a salaried employment 
or an agency contract . 

Lefaivre v. Vermette (1918), 28 * 
Que. K. B. 193. 



Frandnlent and Volnntary ConTey- 
anoet See 968 to 975, 978-1020 
[of Homestead]. 

See aUo 240, 241. 



n. Abandonment liy InsolTont 
(Qnebee Law). 

Idttsions olaim — C. P. 853. — A demand 
of abandonment when met with a serious 
223 ^^^^^1 ^^ ^ dismissed if based upon a 
ckiim which is already the «u<bject of a law- 
suit between the parties. 

Rumh09 y. ahenom (1918), 54 Que. 
S. 0. 366. 
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Examination of insolvent — ^Inerimin- 
atins question. — An insolvent examined 
under G. P. 882, cannot refuse to answer a 
question as to whether he carried on business 
under a certain firm name. 

Cohen v. Turgeon (1919), 21 Q. P. 
R. 238. 
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Frand — Jndieial abandonment of 
property — Opposition by tUrd party — 
Panlian notion — Prescription — ^Mass 
of oreditors — ^ RepresentattTO — ^PriTil- 
9tS^—Ciirm,tor — Deelaration of surni- 
sbee — ^Want of antbority to make — 
VirmiveT—C. C. 1023, 1030, 1040; C. P. 
123, 871, 875. 877, 1185.— Fraud may 
be alleged in a suit by a set of circumstances 
equivalent thereto. — The use of the word itself 
is not essential. — ^An opposition by third par- 
ties, embodying fraud as the reason therefor, 
is a paulian action and is prescribed after one 
year. — Chirographic creditors are bound by 
judgments rendered against their debtor wihen 
such judgments are based upon delbts. — ^Where 
a judgment declares that the debtor has guar- 
anteed a debt, it will be a preference claim 
against chirographic or ordinary creditors. — 
A judgment upon an attachment after judg- 
ment is without effect when the principal 
judgment is cancelled. — A curator cannot, 
as garnishee, make a declaration without the 
authority of the inspectors of the estate. A 
judgment rendered upon such declaration may 
be opposed by any one of the creditors of the 
estate. 

Tougin V. Peladeau (1918), 25 R. L. 
n.s. 87 (Que.). 

(An appeal to the Court of King's Bench 
is now pending). 



Petition in abandonment of property 
— Damases — Jnry trial — Instenotiona 
of Judge— O. O. 1053; C. P. 408, 400, 
502, 591, OOO. — A demand of abandon- 
ment is, of its nature, ground for damages. — 
It is not fatal for a Judge presiding at a jnry 
trial to fail to direct the jury that a demand 
of abandonment may be resisted. — The re- 
marks of the Judge in his address to the jury 
were not erroneous. 

Belanger v. Jacols (1919), 56 Que. 
S. C 140. 
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Petition for leave to deposit amount 
due Judgment ereditor — C. C. 1162; 
B. 8. Q. 1484, 1486. — A final judg- 
ment against a curator to an insolvent 
estate at the suit of a creditor cannot be 
delayed or thwarted by a petition of the 227 
curator to be authorised to deposit the 
moneys in the hands of the Provincial Treas- 
urer pending a suit in damages to be inati- 
tuted by such curator against the creditor, 
who has no property within the limits of the 
province. 

Inre QiU (1916), 20 Q. P. R. 290. 

Befneal of KnsWnd to antkorise — 
Autl&oriaation of Jndgo — O. O. 176. — oOQ 

Where, for just reasons, a husband has re- 25 Zo 
fused to authorize his wife to make a judicial 
abandonment of her property, a Judge should 
not interfere. 

In re Paltiel (1918) , 54 Que. S. C. 

617. 



Trader—Clerk of — Ida^iUty of — C. O. 
1716; O. P. 853. — ^The son of a trader, who 
really carries on all the operations in con- 
nection with the business, is not trading in 
his own name, but he may be personally 
answerable towards creditors under G. C. 
17ie. 

Ifo/or, Umiied Y. Soarborouifh 
(1916), 24 R. L. n. s. 461. (Que.). 

Trader — Testamentary executors — 
Windinc-np of estate — Acts of eom* 
meree--0. C. 005» 919; C P. 853.— The 

decedent trader does not, with his estate, 
transmit his quality as such. — ^The closing up 
of business matters by testamentary execu- 
tors without purposes of gain, do not miOke 
them traders. 

Henry v. Seaion, 1916, 54 Que. S. 0. 
289 ; 17 Q. P. B. 192. 
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ITT. Curators — ^Liquidators and Inspoo- 

tors (Queboe). 

Panlian notion — Transfer of olaim — 
Failure to notify to debtors — O. O. 
1032, 1570, 1571, 1970; C .P. 113, 
541. — The prayer of a paulian action 
whereby it is requested that the alleged trans- 
fer be set aside, and the property vested 
in the estate of the insolvent, is sufficient in 
law. — ^A transfer of daims shortly before 
insolvency is ineffective if not served upon 
the debtor previous to his insolvency. 

Oaifn<my,BanqueNatU>naile (1918), 
28 Que. K. B. 29. 
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V. 1. Aisisnees and iBspeotors* 

• 

Aflsisameat for benefit of ereditom 
— ^Pnreliase hj eredltor mnd lAspeotor 
of maseti of eitate. — ^The plaintiff was the 
aaeisrnee of the ineolvent eertate of K. Brothers 
for the benefit of their creditors; J., one of 
the defendants, who were creditoirB of the 
estate, was an inspector of the estate; be 
purchased from the plaintiff, for $3,587, the 
assets of the estate, and turned them over 
to the wives of the insolvents, getting from 
them $l,5Ck> in cash and four promissory 
notes, each for $1,000. The $5,500 appeared 
to have been made up of the $3,587 and the 
amount of th« indebtedness of the insolvents 
to the defendants, less the amount which the 
defendants expected to receive in dividends. 
The purchase and resale were made in pur- 
suance of an arrangement between the wives 
232 ^ '^^^ insolvents and J. By the judgment in 
this action, the Master was directed to take 
an account *' of the profits, if any, made or 
to be made by the defendants out of the 
purchase of the insolvent estate.** The whole 
of t^e amount of the promissory notes had 
not been paid ; the Master found that there 
was still dne upon them upwards of $1,739.25, 
and that for that sum and interest, as such 
•* profits," the defendants were liable : — Held, 
that the real transaction was a fraud upon 
the estate, to which the wives of the insol- 
. vents were parties : the defendants could not, 
by reason of the illegality of the transaction, 
recover the balance remaining due upon the 
promissory notes ; and, therefore, - that bal- 
ance was not " profits made or to be made," 
within the meaning of the judgment — 
Although the general rule is, that a person 
cannot set up tiie illegality of a transaction to 
which he was a. party, he may, on grounds 
of public policy, do so in bikAi a case as 
this. — The order of Masten, J., 43 O. L. R. 
614 ; 15 O. W. N. 77. dismissing the defend- 
ants* appeal from the Master's report, was 
reversed, and the report of the Master varied 
by deducting from the amount found due by 
the defendants the sum of $1,739.25 and in- 
terest. [See also 234]. 

Wade V. James (1919), 45 O. L. B. 
157 ; 15 O. W. N. 424. 



V. 3. Aflflisiuneiits for Benefit of Credi- 
tors — ^DisooTery of Assets. 

Assignments Aet, s. 52 — ^Pnnisliment 
for eonoealins or making a'way ^ritb 
property, nltra vires — ^Examination of 
assignor and pnnisliment for non-at- 
tendance, etc., intra Tires. — Section 52 of 
the Assignments Act, R. S. M. 1913, c. 12, in 
OQQ ^^ ^^^ ^^ ^^ provides for punishment of the 
Zoo assignor for concealing or making away with 
property in order to defeat creditors is ultra 
vires the powers of the Provincial Legislature. 
— The Assignments Act is not bankruptcy leg- 
islation, and does not trench upon Dominion 
. rights. It is a wise provision against the 
disposition of property beyond the control of 
creditors, and a protection generally against a 
preference to any favoured creditor. It is, 
therefore, a su-bject of property and civil 
rights within the province, and an examina- 
tion of the assignor as provided for by the 
Act, and (under the B. N. A. Act, s. 92, s.-s. 
15) , the enforcement thereof by the imposition 



of panisbment as provided for under said «. 
52, is within the power of the Proiincial 
Legislature. 

In re OhurchiU, [1919] 2 W. W. B. 
641 (Man.). 



V. 4. Assignment— Bale of Assets. 

Sale of assets of insolvent estate liy 
assignee to ereditor — Inspector of estate 
— ^Resale to wives of assignors — Fraud upon 
estate — Judgment directing account of profits 234 
-—Right to set up illegality of transaction as 
defence to action upon promissory notes given 
for part of price upon resale — [15 O. W. N. 
77; 43 O. L. R. 614, reversed]. [See 232. J 

Wade V. James (1919), 45 O. L. R. 
157 ; 15 O. W. N. 424. 



V. 5. Assignment — ^Proof of Debts and 
Valning Seenrities — Preferred 
Claims. 

Assignments Act, 1007. o. 6 — ^Prefer- 
ential elaim of employees. — Employees of 
a company which had assigned for the benefit 
of creditors were held entitied to rank as pref- 
erential creditors for wages to the extent al- 
lowed under the Assignments Aot, notwith- 
standing that they had taken from the com- 
pany promissory notes for the amount of such 
wages, the assignee not establishing (as the 
burden upon him required) any agreement 
that the taking of the notes should constitute 
payment of the debts. — The fact that the time 
for payment had been extended, and the 
claims were, therefore, not yet matured did 
not affect said question of preference. — ^The 
fact that the employees were idso share- 
holders or even directors of the company (no 
preference being declared for salaries as di- 
reotors), should not deprive them of Uie 
priority given by said Act. 

Armstrong et dL v. WaUon { As- 
signee of Eugene Restaurants, 
Ltd.), [1919] 1 W. W. R. 956 
(Alta.) ; 45 D. L. R. 501. 
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Claim to rank as preferred ereditor 
for salary — ^Eridenee. 

Harcourt v. Martin (1919), 15 O. 
W. N. 300. 

Assignment liy company for benefit 
of creditors — Preferred claim of wage- 
earner— Wages Act, R. S. O. 1914, c. 143, 
s. 3 — ^Judgment obtained againsi: comx>any 
for wages before assignment — ^Effect oi — 
Remedy — Cause of action — Merger. 

Ball v. Thome (1919), 17 O. W. 
N. 134. 

Action against brokers for money 
claim — Assignment by defendants for bene&t 
of creditors pendente lite — Claim filed by 
plaintiff in action with assignee — Identity ci 
claim with that made in action — Notice of 
contestation given by assignee — Action not 
brought to establish claim and order of 
Judge extending time not obtained within 
30 days — Assignments and Preference Acts, 
R. S. O. 1914, c. 134, s. 27— Order adding 
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assfigmee as defeii<dazi>t in action and amend- 
ing: proceedii^^ by seeking deolarmtion of 
lisl&t 'to rank on estate---Order improperly 
made. 

JarvU V. O'Hara (1«1»), 17 O. W. 

N. 72. 



V. 6. Effeet of AasiKiuit«at» 

Oreditom of iiuolTOiit roooiTlnc pmy- 
Bioiit in full — ^Intent to delay or prejudice 
other creditors — Bvidence — Onus — ^Failure 
to satisfy — Pressure — Presumption — Assiicn- 
239 ^^^^ o^ transfer of goods— daim to recover 
value of goods — ^Assignee for benefit of credi- 
tors — ^Findings of trial Judge — ^Appeal — [14 
O. W. N. 272, affirmed]. 

Olark9on v. Victor EdeUiein d San 
LinUied (1919), 15 O. W. N. 890. 



VH. Pref erenoes. 

Tlie Assisaments Act, B. 8. 8. 1909. 
e. 142, ■■• 39, 41 — Seonrity attaoked 
within 60 days — ProTious asreoment 
to siTo seonrity — ** InsolTont eirenm- 

stanoes*** — ^Although a previous agreement to 
give eecuritv may serve to rebut the inten- 
tion to prefer in giving security by one in 
C)Ar\ insolvent circumstances if the transaction- is 
^^vJ attached after 60 days; yet (under ss. 30 
and 41 of the Assignments Act), if the giv- 
ing of security is attacked within 60 ^ys 
thereafter the transaction is utterly void and 
nothing will rebut such a result — ^Although 
the person giving security could show a sur- 
plus, stUl he was found to be in insolvent 
drcnmstances as his assets practically all 
consisted of real estate for which there 'had 
been no market for years, and on which he 
had not been able to pay taxes and some 
parcels of which had been sold for taxes, 
and he was not able to meet his other obli- 
gations as they fell due. 

Hodge v. McLean and Union Bank 
of Canada, [1919] 2 W. W. B. 
855 ; 12 Sask. L. R. 298. 

« 

Asroement for sale of land — Death of 
vendee — Conveyance of land to creditor — 
Impeachment by another creditor — Powers 
of vendor — Forfeiture and resale upon de- 
241 fault — Action brought within sixty days — 
Onus — Intent to defraud — Promissory note — 
Executor de son tort — Husband and wife. 

Parry v. Builand (1919), 17 O. W. 
N. 122. 

See 222 and oases tliere oross-refer- 
eaoed. 



BANKS AND BANKING. 

I. Banks. 
H. BraaoH Banks. 

HI. Baalriag Business. 

1. Receipt of Money on Deposit 
[242-244]. 



2. CoLLsonoN or Nsootiabu In- 

STKUMENTS. 

8. Ohbques. 

(a) Payment of [245-247]. 

(b) Forged or Altered Ohequei, 

4. Banker's Lien [248, 249]. 

6. Advances bt Bankers. 

(a) LoanM. 

(b) Overdrafte, 

6. Secttbities fob Advances. 

(a) Permitted [260, 251]. 

(b) Prohibited [252]. 

(c) Agreements aa to, 

(d) Collateral 

7. Obligations of Bankebs [208. 

254]. 

8. Intebbst — Ghabgbs and Ck>K- 

MissioNs. [fifes also Company 
Law, XV. c. — ^Interest. 

I 
Manager Falsifyins Betnrnst See 634. 

Piineipal and Snrety Oases t See 1842, 
1844, 1846, 1847. 



III. 1. Beeeipt of Money in Deposit. 

Ponrer of proTinoe to ineorporate 
companies to aoeept money on deposit 
and pay interest tkereon — Oonstitn- 
tional law. — ^A proYincial leerislature has 
power to incorporate a company with the 
object of carrying on that branch of banking 
which consists of accepting money on deposit, 
paring interest thereon, and allowing the 
customer to issue cheques against such deposit. 
— A tmstee authorized by the Legislature 
•to hold money on deposit pending investment, 
and * pay interest on the same, may agree 
with its cestui que truet, that pending such 
investment, and even afterwards, the cestui 
que trust may withdraw such sums as be 
wishes, and may use cheque forms for mak- 
ing such withdrawals. 

In re Dominion Trust Com/pany, 
U, 8, Fidelity's Case, Reid^s Case, 
Ramsay's Case, [1918] 3 W. W. 
H. 1023 (B.C.). 
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-Deposit of money — Supposed 
death of depositor — Rival claims—Order t}AQ 
directing trial of issue — Money paid into ^^^ 
Court. 

Re Damod and Bank of Hamilton 
(1919), 15 0. W.N. 800. 

Deposit — ^Bank aeoonnt — Risl&ts of 
depositor — Confnsion in names — De- 
posit ivitli ProTinoial Treasurer — O. C. 
1709; 3-4 Geo. V. o. 9, s. 95; B S. Q. 
1496 et seq. — A bank should always return 
to the depositor (funds in its hands held in 
his name, unless they be lawfully claimed 
by other parties. — It cannot avail itsekf of the 
error of one of its clerks, resulting in con- 
fusion with another depositor by remitting 
the funds to the office of the Provincial 
Treasurer. 

Asoff V. Royal Bank (1919), 56 
Que. S. G. 439. 
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m* 3. (a) Pajmteat of OKe^nes. 

OonBtermanded obeque — BajUk bolder 
for ▼aluo tbronsb anotkor bank. — Plain- 
tiff given judgment against bank tor amount 
€}AK ^ ^^ cheque which though countermanded 
^*0 bad been paid by the bank. Bank given judg- 
ment on counterclaim for amount of the 
cheque which had been paid by its brancb 
at another point, following London, Provin- 
oial d South-Westem Bank, Ltd, v. Bu9eard, 
. 35 T. li. R. 142. 

<}arrio€h v. Canadian Bank of Com- 
merce, [191») 3 W. W. R. 185 
(Aita.). 

Joint aoeouat 1a bank la namoa of 
plaintiff and doooased person — ^MonoTS 
belongins to estate of deoeaeed— Plain- 
tiff Ki¥las ebeqne and tben eonnter- 
mandlns it, bnt bank paying it— No 
■tatna in plaintiff to bring aetion 
acainat bank. — Plaintiff and her mother 
246 ^^^ ^ ^^^^^ account in defendant bank, the 
moneys really belonging to her mother. The 
latter died and plaintiff subsequently gave a 
cheque on said account, but before payment 
-thereof she countermanded it, but neverthe- 
less the bank paid it. Held, plaintiff had no 
status to bring action against the bank for 
•the amount, the only party having the right 
to bring such action being the administrator 
of her mother's estate. 

RadcUffe v. Bank of Montreal, 
[1919] 2 W. W. R. 887 (Man.). 

Neclisenee — Estoppel — Dnty of 
eastomer to notify bank of obeqnes 
forced against bis aeeonnt — Estoppel 
f»oni denying liability on subsequent 
forged ekeqnos. — ^A customer owes a duty 
to bis banker to be careful not to facilitate 
247 Py ^^^^^ which when it has been perpetrated 
IS seen to have in fact flowed in natural and 
xminterrupted sequence from the customer's 
negligent act — Customer of a bank fadd 
estopped from denying that certain forged 
cheques were signed by him or by his auth- 
ority, by reason of his conduct in not having 
notified the bank when he learned of the 
forgery of previous cheques on his account 
by the same person. 

Cahana V. Bank of Montreal [1919] 
3 W. W. R. 969 (Al'ta.). 



m. 4. Bankers* Iden. 



Obeqne 
1190, ss. 

a cheque 

248 ^ra^Ji ^y 
the latter 

cannot be 

even when 

set-off. 



— Beposit — Set-off — O, O. 

2. — ^A bank cannot deduct from 
accepted by another bank and 
the former's debtor, the amount 
may owe. — Where a legal set-off 
admitted, the Ck>urt may apply, 
it has not been prayed for, judicial 



PeUetier y. Banque Noitionale 
(1918), 56 Que. S. O. 141. 

Promissory note — Renewal of — ^De- 
posit — Impntation of payment — Par- 
tial payment— -Bank's dnty--0. O. 1140» 
249 1161, 106O.— Where deposits are made in 
a bank by a customer who owes the bank a 
certain sum of money on a promissory note 
on which payments are made by means of 



instalments paid and renewals, such deposits 
cannot be applied to such note when sudi 
note is not actually payable at the time 
thereof. 

Bank of Ottoma v. MoConmeU 
(1918), 66 Que. S. 0. 477. 



m. 6. (a) Permitted Seenrities. 

Loan to auuanfaetnrer — Seevrlty — 
Written promise — ^AdTanoe for prior 
debt— <« Bank Aet,'* ss. 88, 90— Mort- 
SAffo iM seenrity — ^InsolToney — ^Know- 
ledge of bank — M ortcasre on land ont« 
side proTinee. — ^By s. 8B of the "Bank 
Act" a bank may lend money to a manu- 
facturer on security of his goods or raw 
material and by s. 90 it shall not acquire 
any such security unless the liability is con- 
tracted " (a) at the time of the acquisition 
thereof by the bank; or (h) upon the writ- 
ten promise or agreement that such . . . 
security would be given to the bank.'* — Held, 
Anglin, J., dissenting, that s.-s. (6) does 
not contemplate a general promise or agree- 
ment to give security for future advances, 
but it must have reference to a specific loan 
negotiated at the time ou the security of 
specific goods. — A manufacturing company, 
by application in writing, obtained a line of 
credit from a bank and agreed to give security 
under the ** Bank Act ** on its stodc and 
material for each advance made thereunder. 
Advances were made and security given as 
agreed. By similar application the credit 
was renewed from time to time, and after 
each renewal the bank took security not 
only for the present advance, but for the 
total indebtedness of the company to that 
date. — Held, Anglin, J., dissenting, that this 
security taken for jthe whole debt was only 
valid for the amount of the loan made a<t 
the time it was acquired ; but held, Idington 
and Brodeur, JJ., dissenting, that the security 
acqtiired for each individual advance was 
never released and did not meiige in the gen- 
eral security so taken; the bank, therefore, 
was entitled to the benefit of all the securi- 
ties so acquired. — In May, 1912, the company 
agreed to give to the bank, as further security, 
a mortgage on its factory site in St. Thomas, 
Out., and also a mortgage on land in Mont- 
real. The former was not executed until 
November, 1913, nor the latter until January, 
1914. In March, 1914, the bank filed a peti- 
tion for winding-up of the company. — Held, 
that in Ontario it is the date of the promise 
to give the mortgage that governs, and as 
the mortgagor was solvent at that date the 
mortgage on land in Ontario was valid; but 
held, that in Quebec the date when the mort- 
gage was executed can cdone be considered, 
and as the mortgagor was insolvent to the 
knowledge of the bank when the Quebec 
mortgage was given it must be set aside. — 
Per Anglin, J. — Insolvency to the know- 
ledge of the bank at that date was not estab- 
lished; and guwrc — Can an Ontario Court 
set aside a mortgage on land in Quebec? — 
After the petition for winding-up the com- 
pany had been filed the bank advanced $17,600' 
on security of the stock-in-trade and material 
on hand. — Held, Idington and Brodeur, JJ., 
dissenting, that if this advance was made, 
under the terms of s. 20 " Winding-up Act," 
with the sanction of the liquidator and for 
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the beneficial winding-up of the estate the 
bank was entitled to the benefit of the 
security. — Judgment of the Appellate Diyi- 
■ion (40 Ont. L. R. 245), and of the trial 
Judge (37 Ont L. R. 591), reversed in part. 

Clarkaon y. Dominion Bank (1919), 
58 S. O. R. 448; 46 D. L. R. 281 
[Ont]. 

Warranty — Prior and subssqnent 
Q^^ debts— 3-4 G«o. V. e. 9. — Section A and 
ZOl 90 of the Bank Act do not apply to future 
debts. 

Lamarre v. Bitnque NattonaU 
(1918), 55 Que. S. C. 604. 



BARBED WIRE. 



Soe BOUNDABIES AND FKHOK0. 



BABBEB. 



BABBISTEBS. 

See SoLioiTOBS. 



in. 6. (b) Pv^blUted SMforitles. 

A mortgage to a l>ank cannot be a Talid 

security for a liability contracted sub- 

050 sequently to its execution. — A bank which is 

^^^ secured as to part of a claim may be an un- 

^secured creditor as to the remainder thereof. 

Re Sdmonion Brewing d MaUing 
Co., Lid,, No, 2, [19181 3 W. W. 
R. 988; 43 D. L. R. 748; 14 Alta. 
L. R. 365. 
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m. 7. Obligation of Bankers. 

Deposit In— IdabiU«7 f or-O. O. 1727, 
17ZSt 3-4 Geo. V. o. 9, s. 36^~Tbe right 
given to a lawyer to withdraw a sum of 
money includes the right of the latter to 
deporit it in a bank and draw cheques against 
it. — ^The cieditor has no redress against the 
bank for allowing the lawyer to draw against 
such deposit, if it had no notice of the want 
of authority. — ^The knowledge of a bank that 
a deposit is made by an asent is no reason 
why tiie latter should not draw against it. — 
The liability of the bank would commence 
onl^ when it would profit by any such trans- 
action. 

RohidoiUff V. Royal Bank of Canada 
(1918), 54 Que. S. C. 529. 

AdTanoes — ^Bills of lading — Inspoo- 
tion oortilleates — Non-noffotiable paper 
— ^PriTity of oontraet — O. C, 1053. — A 

manufacturer having a contract with the 
Imperial Munitions Board for the supply of 
ammunition boxes was required to haye a 
certificate of inspection from a company em- 
ployed for that purpose by the Imperial 
Munitions Board. The manufacturer secured 
advances from the bank upon transfer of his 
fdiipping bills and of the certificates of in- 
spection, and he obtained from the inspector 
a large number of blank certificates, which 
were forged, and in this way secured large 
sums of money from the bank. It was held 
that the company which represented the Im- 

gerial Munitions Board, and whose employee 
ad been so imprudent as to sign certificates 
in blank, was not responsible towards the 
bank for the lossr sustained by it, as there 
was no privity of contract between them. — 
The shipping bills and certificates were not 
negotiable instruments. 

Banque SHochelaga v. Canadian In- 
epeetion and Testing Laboratories, 
Lid. (1919) , 56 Que. S. C. 187. 

Bank Manager as Bailees See 216. 



BASTARDY. 

I. Iiesal Position of a Bastard. 

n. Risbts and LiabiUties Towards 
the Basti^rd* 

HI. Affiliation Proeeedinffs. 

1. JUBISDIOnON. 

2. Applioation. 

3. SUHXONB. 

4. Hbabino. 

5. Bond. 

6. Obdeb. 

7. Appeal. 



niesitiniate ebild — Inability of 
mother to maintain — Custody — Order 
of Commissioner of JnTonile Court — 
Jurisdiction—" Negleoted ebild.**— " An 
illegitimate ebild whose mother is unable 
to maintain it" is declared, by s. 2 (1) (h) 
of the Ghildren's Protection Act of Ontario, 
to be a ''neglected child" within the mean- 
ing of that Act '.—Held, that A. S., an ille- 
gitimate child of Mary S., who was unable to 
maintain him, was a ** neglected child " to 
whom the Act applied, although he was not 
in fact neglected, having been adopted by 
I)ersons who folly and faithfully cared and 
provided for him. — Under the combined effect 266 
of the Juvenile Delinquents Act, 7 & 8 Edw. 
VII. c. 40 (Dom.), and the Children's 
Proteetion Act of Ontario, R. S^. O. 1014, 
c 231, the Commissioner of the Juvenile 
Court, Toronto — the boy being found in 
Toronto — ^had jurisdiction to investigate and 
to declare that the boy was a neglected child 
and a Protestant, and to order that he 
should be made a ward of the Children's 
Aid Society of Toronto. — ^The statute does 
not void proceedings resulting in an adjudica- 
tion so long as the Commissioner is satisfied 
that the parents or the person having the 
actual custody of the child have been notified 
of Hie investigation before he proceeds to 
dispose of the matter: Children's Proteetion 
Amendment Act, 1916, 6 Geo. V. c. 53, s. 
3 (46). — ^Trifling irregularities in the pro- 
cedure in the Juvenile Court, none of them 
affecting the merits, were not considered in 
determining whether the order of the Com- 
missioner should be quashed. — By s. 4 (2) 
of I2he Act of 1916, the illegitimate child of a 
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Protestant mofther shall 'be deemed to be a 
Protestant; and the Commissioner did what 
the law required in maldng the boy a ward of 
the aforesaid society : ss. 9 and 26 of tlie prin- 
cipal Act. — ^A distinction is made in the stat- 
ute between ** Roman Catholic " and " Pro- 
testant ;" *' Protestant " must be taken to in- 
clude "Anglican." — ^The plain direction of 
the statute must be followed — ^the Court had 
no discretion' to exercise in regard to the 
custody of the child. 

Re 8. (1919), 45 O. L. R. 46. 



BATTERY. 

See CimciNAL Law, I. 7 (Assault). 



BEES. 

See Aniicals, IV. 



BETTING. 

See Contract, II. 2 — Cbhonal Law, I. 22. 



bigamy. 

See CitiMiNAL Law, I. 9. 



BILL OF LADING. 

Endorsement mnd dellTery — Not in- 
tended to pass property — ^Dealinss with 
same liy holder — Third parties misled — 
Estoppel. — An endorsement and delivery of 
a bill of lading does not pass the property in 
the goods covered thereby where this has not 
been intended; and the holder of the bill of 
lading under such endorsement and delivery 
cannot, apart from estoppel, convey any 
greater rls^s than he himself has, even to a 
bona fide purchaser for value. But the prin- 
ciple of estoppel is especially applicable to 
such a case. When one person arms another 
with a symbol of property he should be the 
sufferer, and not the person ^ho gives credit 
to the operation and is misled by it. And Uie 
owner of goods by endorsing bills of lading in 
blank and delivering them to another, thereby 
enabling that other to hold himself out as the 
true owner, and -by permitting him to draw 
demand drafts in his own name and upon his 
own account to which drafts the bills of lad- 
ing are attached ae security for advances of 
money, thereby misleading third parties into 
the reasonable bona fide belief that ^iuch other 
person is the rightful owner of the goods re- 
presented >by the bills of lading, and into 
dealing in accordance with such belief, may be 
estopped as against such third parties, from 
denying such ownership so believed as afore- 
said The insertion at the owner's request 
of the words "To be held pending instruc- 



tions," " to <be sold on instructions," "to be 
sold on advice,*' respectively in certain of the 
bills of lading is not sufficient to affect such 
third parties with notice of the true owner's 
title or to put them upon enquiry. 

Bedard v. Spencer Oram Company, 
Limited, [1919] 2 W. W. R. 723 
(Man.). 

Bee Cabbikbs — Bailwats, Y. — SmFPnrv 
▲RD Navigation, IY. 2 (b). 



BILLB, NOTES AND 
CHEQUES. 

I. Deflaltloii — Gonorally. 

(a) Bnx. 

(b) Chbqus. 

(c) NeOOTIABLB IN8TBT7HXNT. 

(d) Note [257-269]. 

(e) Rknswals. 

H. Parties. 

(a) Capaoitt and Authobitt. 

(b) Liabilities [260]. 

HI. Forms and Exeoutlon [261- 
262]. 

rv. Nesotlalilllty — Bam on. 

V. DellTory. 

VI. Aooeptanoe [263]. 

VII. Consideration [264-267]. 

VIII. Transfer — Endorsement [268- 
270]. 

IX. Rlsltts and Duties of Holders 

[271-285], ^ 

X. Alterations [286-887]. 
XI. Dlsoliarso. 

XH. Aoeommodatlon Notes [288- 
291]. 

[General Cross Referenees.] 
Banks and Banldnc— Interest — ^Tender. 



I. (d). Note. 

Promissory note. — Held (Brodeur, J., 
dissenting, affirming Judgment of the Court 
otf Appeal of Manitoba, [1918] 2 W. W. H. 
267, which reversed Judgment of Metdafe, J., ^ 
[1918] 1 W. W. R. 116), that the following 267 
document, notwithstanding the words ap- 
pended in the lower left-hand comer therwd^ 
was a promissory note: 

" Winnipeg, Ist December, 1910. 

''On the 15th of September, 1911, with- 
out grace, after date I promise to pa^ to the 
order of O'Grady, Anderson & Co 



pay to cne 
., I/td., at 
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the Bank of Nova Scotia, Winnipeg, the sum 
of three thousand . . . Dollars. 

[Bgd.] Joseph Lecomte. 
"Value receiyed. 
** Stock certificate for 60 shares 
Gas Traction Co., Ltd., 
attached to be surrendered on payment" 

0*Cfrady v. Leoomie, [1919] 1 W. W. 
R. 333 (S. G. Can.— Man.) ; 57 
S. O. R; 666. 

Ambisiioiis — Collateral seourity — 
Endorser— O. C. 1223; C. P. 532, 535 s 
B. S. C. o. 119, s. 176.— Where the dates 
on a promissory note are ambiguous, the deter- 
mination thereof by one party to a suit, when 
not resisted bv the other, will be accepted 
by the Court. — ^A sale under a suspensive 
condition, made in a writing which is payable 
on demand and endorsed, is not a promissory 
note, but simply a promise of sale not immedi- 
ately executory. — Such a writing does not 
come within the purview of s. 176 of R. S. C. 
119. — ^The endorser thereof is not to be 
viewed as an endorser within the meaning of 
Bills of Exchange Act. 

Morin V. Giroua (1918), 25 R. L. 
n.s. 480 (Que.). 



Promise to GIto Certain 
Deatl&t See 503. 



8nm at 



Promissory note — Amount payaMe 
not a snm oertain. — A document was held 
not to be a promissory note, the inclusion in 
the amount payable of " 10 per cent attorney 
fees" making not a sum certain within the 
meaning of the Bills of Exchange Act 

The A, Macdonald Company, Lim- 
ited V. Dahl et ol., [1919] 2 W. 
W. R. 156; 12 Sask. L. R. 209; 
46 D. L. R. 250. 



'* We," is joint and several. If the debt is 
civil, it is otherwise. — A niinor who, for 
the ends of an athletic association, signs a 
note from which he obtains no advantage, he 
is not liable thereon. — A olnb which sells 
cigars and refreshments to its members at a 
small f^dvantage is not a trader. 

Cassauhon v. Bedard (1917), 64 
Que. S* C. 385. 

No date for payment — ^BiUs of Ex- 
elianse Act, s. 23-— Payable on deniand 
— ^ETidenoe inadmissible to sl&onr date 
agreed on. — Section 23 of the Bills of Ex- 
change Act does not make a note where no 
time is expressed for payment, a demand 
note by presumption only, and parol evidence 
is inadxhissiible of an agreement fixing a due 
date for such note (Vctchon v. Straion, 2 
Sask. L. R. 72 and WUton v. Manitoba In- 
dependent Oil Co., 9 W, W. R. 202, referred 
to). 

Polanuk v. Osterherg, [1919] 1 W. 
W. R. 394 (Sask.). 



VI. Aeeeptanee. 

Renenral of earlier Instrements — 

Agreement — Sale of patent rights — Bill of 
Evhange Act, ss. 14, 131, 145— Bills not 
addressed to one of the acceptors — Change 
in address — Discount of bills by drawers — 
Adoption of change — ^Bank — Holder in due 
course — Evidence — ^Ratification — Estoppel — 
Altered bill— Title of bank— iSuspicion— In- 
quiry— 15 O. W. N. 39, affirmed. 

Bterling Bank of Canada v. Thome 
(1919), 15 O. W. N. 343. 
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n. (b) Idabilities of Parties. 

Bills and notes — ^Incorporated eom- 
pany — ^Promissory note siven liy diree- 
tors to oo-direotor nrlio is botli maker 
and payee — Liability of makers as be- 
tween tkemselTes — Intention to be 
looked at — Law merchant not applic- 
able. — The ordinary rules of the law merch- 
ant are not applicable to the case of a pro- 
missory note made by directors of an incor- 
porated company in favour of one of their 
own number who advances funds for the pur- 
poses of the company. The meaning and in- 
tent of the transaction must be regarded and, 
where such appears to have been the inten- 
tion, if the company is unable to respond, the 
makers of the note must as between them- 
selves bear an equal share, and if one of the 
makers of the note is not financially respon- 
sible his share must be borne equally by the 
remaining makers. 

Macdonaldy, Macdonald (1919), 52 
N. S. R. 415 ; 44 D. L. R. 519. 



TIT, Forms and Exeontion. 
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Oommereial or oItU debt — Trader — 
a O. 323, 986, 1105) R. 8. C. e. 119, a. 

179— Where the debt is commercial, a prom- 
issory note signed by several persons as 



VII. Consideration. 

Illesal consideration — Note siTon to 
prevent anotker from beins criminally 
proseented. — Action upon a promissory note 
dismissed for want of consideration, the only 9g4 
purpose- of the note being, as inferred from 
the evidence, to obtain a suspension of crim- 
inal proceedings against another, and the 
agreement not to prosecute being illegal and 
unenforceable. 

United States FideUty .d Ouaraniee 
Company v. Cruickehank et al^ 
[1909] 2 W. W. R. 264 (Sask.). 

Illesality — (HTen to stifle criminal 
proseontion — Surety. — ^A promissory note 
was held to have been given for an illegal con- 
sideration, namely, the stifling of a criminal 
prosecution, and therefore void. — Where a 
note is illegal and void as against a maker 
because made >by him to stifle a criminal pro- 265 
secution, it is also void as against a surety 
for him who signed as maker though all the 
requisites to render the note illegal and void 
may not be present as to the surety. — ^Plain- 
tiff, an endorsee, was held not to be a holder 
in due course because the making of the note 
was obtained by its agents who knew the cir- 
cumstances. 

United States Fidelity and Guaran- 
tee Company v. Cruickshank and 
Simmons, [1919] 3 W. W. R. 821 
(Sask.). 
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Sadoxsee of old mote not due siTlnK 
mew note im ralietltmtlom — ^Promlee of 
payee to retmrm llrst mote. — Defendant in 
June, 1919, in payment for a €ar endorsed to 
plaintiff a promiflaory note to defendant dated 
June 19, 1917, for $350, with interest at 
seyen per cent, payable six months after date. 
Plaintiff objected that the note was not on an 
ordinary form and defendant promised to get 
266 another. Subsequently plaintiff induced defen- 
dant to make a new note to him for $350 dated 
Sept 24, 1917, payable 10 days after date 
with interest at e^ht per cent. Plaintiff 
promised to return to defendant the first note 
but (although apparently willing) omitted to 
do so: — Held, there was valuable considera- 
tion for the second note. Bank of BriiUh 
North America v. McComh, 21 Man. R. 58, 
16 W. L. R. 94, held not applicable. 

Pedlar v. Carswell, [19191 3 W. W. 
R. 277 (Man.) ; 47 D. L. R. 
661. 

Aetion upon — E^ldemee — Fimdimi^ 
fx^tj thmt momeye mdTameed and defemdamt 
Ml Imdebted — Counterclaim — ^Damagesr for pre- 
venting sale of hotel property — ^Failure on 
evidence. 

Selby V. Kelly (1919), 16 O. W. N. 

389. 
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Vm. Tramefer — ^Emdoreeatemt. 



Emdomemeat — ^Bemewal of — BmgHeli 
law — ^Liability of endorser — Protest — 
DiseliarKe — C. C. 1961 f R. 8. O. o. 119. 

a. 10. — The law of England does not apply 
necessarily when the question is the deter- 
mination of the liability of the endorser upon 
a promissory note. — After a note falls due, 
or after protest or waiver of protest, the en- 
dorser of a promissory note is to be viewed 
as a joint and several surety. — ^In that capa- 
city, he is not discharged from the note by 
reason of further delay for payment thereof 
given .by the creditor to the maker. — 'Where 
there has been waiver of protest, the endorser 
of a note is not discharged therefrom because 
the discounting bank has accepted a Renewal 
thereof. 

Banque d'Hochelaga v. Leper (1918), 
25 R. L. n.s. 158 (Que.). 



Admissiliillty of oTidemee of asree- 
memt tkat endorser not to lie liable.^ 

In an action against an endorser on a prom- 

269 ^^^^7 note, evidence was held admissible to 
show that the endorsement was made after 
maturity, and on the agreement that the 
endorser was not to be liable on the note. 

Yorkshire and Canadian Trust Y. 
Scott, [1919] 2 W. W. R. 87 
(B.C.). 

Indorsement hj party not a maker or 
payee — ^Eif eet of. — A promissory note made 
bv the defendant H., paya'ble to the order of 
plaintiff, was indorsed by the defendant 6., 
who signed his name on the back of the note 

270 over the name of plaintiff, the payee. — Beld, 
following RoUnson V. Mann, 31 S. G. R. 484, 
tbat defendant was liable to the holder of 
the note as if he were an indorser. 

Scott y. Grant et al. (1919), 62 N. 
S. R. 360. 



XJL Blskte and Jhittee ef Holdon. 

Aotiom asaimet exeontore of niaker 
— Notes payable at partlenlar plaoe — 
Bills of Ezekamce Aet» a. 183. — The 
plaintiffs* claim in this action was upon two 
promissory notes made by the original de- 
fendant in 1906. The action was begun in 
1908; the original defendant died in 1913; 
and in 1914 the plaintiffs took out an order 
of revivor continuing the action against tiie 
deceased defendant's executors as defendants. 
Several defences were pleaded, but none of 
them was established by the evidence. — ^The 
notes were, in the body of them, made payable 
at a particular place. One of them was not 
presented for payment at that place and was 
not protested for non-payment. At the trial 
the defendants set up a defence, not pleaded, 
based upon s. 183 of the Bills of Exchange 
Act, R. S. C, 1906, c. 119:— -ffeW, that the 
effect of s.-s. 2 of s. 183 is that non-presenta- 
tion of a note payable at a particular place is 
no answer to an action against the maker. — 
All the defences failing, there should be judg- 
ment for the plaintiff «gainst the defendants 
for the amount of the two notes, with interest 
in respect of the note not presented as well 
as of file other. — Freetnan v. Canadian Gnor- 
dian Life Insurance Co. (1908), 17 O. L. R. 
296, 302, 303, followed.— In October, 1917, 
the defendants issued a. third party notice and 07 1 
claimed over ageinst the third party upon an ^ ' -^ 
undertaking in writing given by Um to the 
original defendant, m February, 1906, to pay 
the notes when due. One of the notes in 
question was payable in February, 1907, and 
the other in February, 1908. There were two 
defences to this claim — want of consideration 
for the promise, and that the daim was 
barred by ttie Limitations Act: — Held, that 
the promise was not a naramty to a creditor 
that a debtor will pay nis debt, but a promise 
to the original defendant by the third party 
that, if the defendant gave certain promissory 
notes to H., the third party would pay them ; 
the defendant did give them upon the faith 
of the promise, and the signing of them was 
consideration to support the third party's 
promise to the defence under the statute, it 
was said that time was given to the third 
party, conditioned upon his 'paying in instal- 
ments, and that he continued to make pay- 
ments for some time after the maturity of the 
note which fell due in February, 1908; and 
that, therefore, the defendant's right of action 
did not accrue; but, even if that was so, it 
must have accrued at the end of 1910, when 
the payments ceased; and, even if that later 
starting point wias taken, the third party 
proceedings were begun too late. — Section 52 
of the lamitations Aet, R. S. 0. 1914, c. 75, 
was relied upon as extending tiie time for 
commencing tiie tliird party proceedings — the 
third party having left Ontario in 1910; but 
it was heid, assuming that the third party was 
resident out of and absent from Ontario when 
the cause of action against him accrued, that, 
as he retained his commercial interests in and 
held land in Ontario, and in every month of 
the year 1911 spent some days in tiie Pro- 
vince, he " returned " to Ontario, within the 
meaning of s. 52 ; and, even if the time for 
the commencement of the period of limitation 
had been suspended, the suspicion ceased niore 
than six years before the proceedings against 
him were initiated ; and so the defendants' 
claim against the third party failed. — Moore 
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V. Batch (1902), 1 O. W. R. 824, followed.— 
Boulton V. Langmuir (1897), 24 A. R. ei8, 
referred to. 

Sparks Y. Oonmeis, 16 O. W. N. 10; 
45 O. L. R. 202. 



Bin drmwB in f aTonr of "baak and 
placed in liands of bank for collec- 
tion. — ^A bill drawn by plaintiff on defend- 
ant in favoor of a bank, was placed in the 
hsnda of the <bank for acceptance and col- 
lection. Defendant accepted the bill, bnt 
faUed to pay it, and after dishonour, it was 
retamed by the bank to the plaintiff, who 
sued npon it without its having been indorsed 
by the bank. — Held, dismissing defendant's 
appeal with costs, that plaintiff was entitled 
to sue and recover upon the bill notwith- 
standing the absence of an indorsement by 
the bank. 

Oo9$ey y. MoManut (1919), 52 N. 
S. R.285. 



DenuMid note — Wken oTcrdne — Bri- 
denoe of deauuid and failnre to pay — 
Endorsee for Talne taking raliject to 
payments made on aceonnt. — Where 
there is evidence of a demand for payment 
and failure to pay a demand note, it must be 
-held to have become overdue, so that a subse- 
quent endorsee for value took it subject to 
payments made on account thereof. 

Bddy Y. MoDermit, [1919] 3 W. W. 
R.576 (Sask.). 

Effect of acceptance liy seller front 
knyer of ekeqne of tkird person in 
ezol&ance for sooda — ^Barter of elieqne 
with all risks. — ^Where an unendorsed bill 
is given, not in payment of a pre-existing 
debt, but by way of exchange for goods, the 
transaction is a sale of the bill by the party 
transferring it, and a purchase of the instru- 
ment, with all risks, by the transferee. — 
FydeU v. Clark (1796). 1 Esp. 447, and 
Camidge v. Alhnby (1827), 6 B. & G. 373, 
followed. — The plaintiff sold hogs to the de- 
fendant, and accepted in payment the cheque 
of M., a third person, for whom the defend- 
ant said he was buying. The cheque was a 
blank one, signed by M. ; the amount was 
filled in by the defendant when the bargain 
was struck. The bargain was made, the hogs 
delivered, and the cheque handed over at 
one and the same time; the plaintiff knew 
that the cheque was M.'s, and said nothing 
about it. The cheque was dishonoured, and 
tiie plaintiff sued the defendant for the price 
of the hogs. No question of laches arose: — 
Held (Magee and Hodgins, J J. A., dissenting), 
that the transaction amounted to a barter of 
the cheque, with all its risks; the debt did 
not revive upon dishonour of the cheque ; and 
the action failed. — Per Hodgins, J.A. : — 
Where a negotiable instrument, including a 
cheque either of the debtor or a third person, 
is taken for an antecedent debt of the debtor, 
it is, unless special circumstances intervene, 
only conditional payment, and, unless the 
receiver is guilty of laches, he can. upon non- 
payment of the security, look to his original 
pnrdiaser. There was an antecedent debt; 
and there was not in the evidence any dear 
indication that the cheque of M., when it be- 
came a completed instrument, was, without 



a word being said, purchased eo mMtanti by 
the plaintiff. — Review of the authorities. 

MoGWnn v. Haaiie (1919), 44 O. 
L. R. 190; 15 O. W. N. 178; 47 
D. li. R. 20. 

Endorser of prondasory note — Call* 
ins in warranty — Service of dilatory 
enception after offer of secnrity-^-O. P. 
164, 170, 181. — ^The endorser .of a note 
mav stay proceedings to call in warranty the 
maker uereof. — Where security has been 
ordered the delay to make a dilaitory excep- 
tion is from the day on which a surety » 
offered. — ^The plaintiff resisting, without good 
reason, a dilatory exoeptiion, will be con- 
demned to the costs thereon. 

Campania Inffeneria y. San Martin 
Mining Co. (1917), 20 Q. P. R. 
274 ; 43 D. L. R. 322. 

Promissory note — Endorsement to 
bank as collateral secnrity to note for 
smaller amount — Position of maker of 
note — Surety — Notice to bank — ^Time given 
to principal debtor for payment of smaller 
no*e — Effect of — Prejudice. 

Royal Bank of Canada v. Wagttaffe 
(1919), 17 O. W. N. 201. 

Iiost olieqiie — ^Redress of creditor — 
Security— C. C. 1038. 1030; B. S. O. c. 
110, ss, 156> 157. — Tne payee of a cheque, 
which is lost, may demand a new one from 
his debtor upon giving sufficient security; if 
the maker refuse he may be condemned to pay 
the amount thereof. 

Cloutier v. Brodeur (1918), 25 R. 
L. n.s. 1S8 (Que.). 

Bills of ezcl&anse — Partncrsliip — 
Authority of partner to endorse — ^Bor- 
rowing for personal ends — Lialiility of 
co-partner — ^Holder in due course — O. 
C« 1856; B. 8. C. c. 110, ss. 47, 65. — 
A co-partner will be held liable for the pay- 
ment of a note to a holder in due course 
thereof, not aware of the true facts, if such 
note was given by a co-partner and for his 
private interests. 

Larua v. The Mol9<m*$ Bank il918), 
28 Que. K. B. 203. 

Payee of note also a co-maker. — 

Held, that an action on a promissory note, on 
which the plaintiff as payee was himself a co- 
maker could be maintained against the other 
two makers, it being a joint and several note, 
and each maker liable for the whole amount 
thereof (Beecham v. Smith, El. BL & El. 442, 
followed). The note was made to raise money 
for an enterprise in which they were all in- 
terested, and the understanding was that all 
were to be equally liable for the indebtedness 
thus incurred; judgment was therefore givoi 
plaintiff against defendants for two-thirds of 
the amount of the note. A defence that the 
note was inchoate and incomplete in that the 
payee was to secure the signatures of certain 
others was, on the evidence, not allowed. 

McDermott V. Frager and Mo- 
DougaO, [1919] 1 W. W. R. 062 
(Man.). 
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— Maker diselutfced. — ^A. 

promissoij note was procured t>y an unknown 
stranger from the holder's solidtor'a office by 
some means unknown, presumably by theft or 
fraud, and by said stranger presented to the 
maker, who, assuming the stranger to be a 
collector, paid the note, which was then de- 
livered up to him. Said holder subsequently 
brought action against the maker for pay- 
ment. — Heidi maker was not liable; if the 
note was procured by the stranger by means 
amounting to theft, the Code, s. ICKSO, was 
applicable to protect the maker; if pro- 
cured by other means, it was probably in con- 
sequence of negligence on the part of the 
plaintifiP or some one in his solicitor's employ 
for which the plaintiff, rather than the in- 
nocent debtor, should suffer. — Judgment of 
Crawford, D.C.J., sustained. 

Ferffuton v. Kemp, [1917] 1 W. W. 
(R. 537 (Alta.) ; 45 D. L. R. 360. 

Rebewal of promissory note — ^FiUas 
of reoord — ^Diseretioa of Court as to 
eosts— C. P. 649. — ^An action founded upon 
281 <^P^^B ^^ promissory notes may 4)e stayed 
only, but not dismissed, until such time as 
the original notes are filed of record. — The 
losing party should ]^ay the costs ; but if this 
rule is varied, the judgment should embody 
the reasons therefor. 

National Drug d Chemical Co. v. 
Weinfield (1018), 55 Que. S. C. 
268. 



Promissory note — Sale of land — Note 
given to Tender — Negotiated by Ten- 
dor before maturity to bis Tender 
under another agreement of sale — 
BotibL agreements oanoelled — ReooTery 
on note. — The defendants, one of whom 
signed for accommodation of the other, gave 
to one S. a promissory note as collateral to an 
agreement for the sale of land from S. to one 
_ of the defendants. S. before maturity nego- 
282 tiated tiie note to the plaintiff on account of 
an agreement of 'sale of certain land from the 
plaintiff and one T. to S. Both agreements 
of sale were su'bsequently cancelled and the 
respective purchasers executed quit-claim 
deeds to the respective vendors. The note 
had not been paid: — Held (distinguishing 
Marckel v. TapMn, 6 Sask. L. R. 77, 4 W. 
W. R. 1292, and Wilson v. Ahlott, 7 Sask. 
L. R. 107, 6 W. W. R. 1097), that as the 
plaintiff had taken the note before maturity 
for value the defendants were liable thereon. 

ShaUky v. Kroanuk et oZ., [1919] 3 
W. W. R. 75 (Sask.). 

Promissory note — Transfer of with- 
out endorsement — Holder of — Jndg* 
ment eqniTalent to endorsement — R. 
S. C. o. 119, Bs. 56. 61. — ^The second trans- 
feree of a bill of exchange, which the maker 
OQQ ^*8 failed to endorse, cannot require the latter 
^OO to (Jo so. — ^A judgment of the Court would not 
avail to substantiate such endorsement and 
his sole redress lies in an ax^tion in damag'js. 

Grothe v. Juneau (1918), 56 Que. 
S. C. 193. 

Joint owner — Holder. — The half owner 
of a note cannot dispossess the other owner, 
234 who is in possession of it. 

Beaucage v. Brunette (1918), 54 
Que. S. C. 382. 



Action brought In name of company hav- 
ing interest in — Note payable to solici- 
tors for company — Note endorsed by solicitors, 
but not until after action brought — ^Action 
begun by specially endorsed writ in County 285 
Court — Judgment for plaintiff company en- 
tered in County Court with amendment of 
writ — Rights determinable as of date of writ* 
but proceedings not a mere nullity — ^Addi- 
tion of solioitors as plaintiffs as of date of 
writ— Power of AppcAlate Comrt to make 
amendment without request 

Tennessee Fibre Co. v. Smith 
(1919), 16 O. W. N. 109. 



Z. Alteration. 

Blank filled in— B. 8. O. e. 119, ee. 
146, 146. — A note made out for $200 
in figures at the top and not filled in the ^^^ 
body, and to whidi figures a '* 1 " is inserted 2oo 
before the *' 260," and the body filled in for 
$1,200 in writing, is not essentially altered. 

Bombardier v. Crevier (1917), 56 
Que. S. C. 163. 



GoUeotion — ^Foreign reoeiTer — Li- 
oense — C. P. 79; B. 8. Q. 6099 et seq.f 
B. 8. O e 119, BS 67, 74, 146, 146.— 

The erasure of the name of a payee in a 
promissory note by the substitution of one 
bank for another, as the collecting agent, is 
not a material alteration. — Foreign receivers 
may endorse, and thus Talidate for suit in 
this province, promissory notes belonging to 
the insolvent company they represent. — ^A 
foreign company not holding a license in 
this province is not thereby deprived of the 
right to appear before the Courts for the pro- 
tection of its interests. 
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Henderson v. Maher (1918), 55 Que. 
S. C. 176 ; 46 D. L. E. 143. 



XH Aooommodation Notes. 

The Bills of Enolianse Aot — Seetion 
108 (o) — ^Endorsers of promissory note 
beins the real debtors — Ostensible 
mskher sisniAK for acoommodation — 
Notiee of disbononr to endorsers nn- 
neoessarj* — ^Where promissory notes were 
given for the purchase-price of property, but qqq 
the real purchasers, the persons indebted, ap- Zoo 
peered on the notes as endorsers, the osten- 
sible maker being an accommodation maker 
only, lack of notice of dishonour was held, 
under s. 108 (c) of the Bills of Ehcchange 
Act, not to release such endorsers from lia- 
bility. (Judgment of Prendergast, J., [1918] 
3 W. W. R. 809, affirmed.) 

BruneUe et al. v. Benard et oZ. 
[1919] 2 W. W. R. 288 (Man.) ; 
47 D. L. R. 682. 

Bill of ezebanse — Moral eonsidera* 
tion — ^English or Frenob law^ — C. C. 
984, 989, 1140; R. S. O. e. 119, s. 63.— 

'Section 53 of R. S. C. c. 119, should be inter- 
preted according to the French law. — Where 289 
a note is given upon grounds of compassion, 
the maker must pay it. His plea tiiat it was 
given without consideration will be denied. 

Stephen v. Perrauli (1918), 56 Que. 
S. C. 54. 
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Promiasory acta — EndorsAtioii. — 8e« 
omrity — Inability of rareties — Coata 
— C. C. 1948, 1953, 1965. — ^Because the 
endorser of an accommodation promissory 
note receives consideration therefor, it does 
^ not follow that he ceases to be surety 

290 for the maker of the note. — Wliere 
one surety upon a note is sued, he may 
eummon all the other sureties in warranty. 
But only when the sureties obliged them- 
selves at the same time, and they are prin- 
cipals with regard to a liolder in due course 
of the note. — The defendants in warranty 
ohonld be condemned to indemnify the plain- 
tiff in warranty for all costs he may incur 
iK>th As defendant in the principal suit and as 
plaintiff in the action in warranty. 

Banque Provinciale v. Qaliheri 
(1918), 55 CMie. S. C. 516. 

InoompleteneM in expreMins amouiit 
payable — No recoTery — Inraffioiei&t 
notieo of assisiiiiient — Refusal to add 
assisBor aa party after trial. — Action 
on a bond for " the sum of two thousand of 
lawful money of British Columbia " was dis- 
missed, there being nothing in the document 
to help in construing said words. Cole* v. 
JBultne, 8 B. ft G. 568, disinguished. Semlle 
ihe ambiguity, ibeing patent, could not be 

291 c^"^ by extrinsic evidence. — Notice of as- 
signment of bond held insufficient to enable 
assignee to maintain action in his own name, 
as 'the persons named in the notice as as- 
aignees were not the assignees in the as- 
signment actually made; also as the no- 
tice was of assignment of a bond hearing 
date on or a*bout the 18th day of Septem- 
ber, 1915, whereas the bond sued on was 
dated ** this eighteenth day of September, one 
thousand eight hundred and fifteen." — The 
Court refused to add of its own motion the 
aaaicnor as a party after trial and argu- 
ment and its finding of the notice of assign- 
ment insufficient. 

Maritime Motor Car Company, Lim- 
ited V. MoPhalen d MoPhalen, 
[1919] 2 W. W. E. 811 (B.C.). 
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Bee Chattel Mobtoaobs. 



BOXTNDABIES AND 
FENCES. 

Deaeription of land — Riglita-of-^ray 
— Beaoli — HiKb waiter mark — Freahet 
mark. — ^Defendants by deed conveyed to the 
plaintiff all the beach around or on a lot 
of land, measuring back from high water 
mark, etc. The land in question was sit- 
uated on an arm of the St John Biver, with 
a slight rise and fall in tide. In an action 
for a declaration as to ownership and bound- 2Qt2 
aries : — Held, that the waters in question were 
a tidal arm of the sea, but in view of the slight 
rise and fall in tide, and the fact of the 
existence of a distinct freshet mark, that the 
beach described in the deed consisted of the 
foreshore on the waters of the arm afore- 
said from ordinary high water mark to freshet 
mark. — ^The word beach ordinarily means the 
land lying between the lines of high and low 
water over which the tide ebbs and flows. 

Lee v. Arthurs et al, (1919), 46 
N. B. B. 186. 

Boundaries — Contisnoaa landa — ' 
Proaeriptiott — Posseaaion — Oommon 
predecessor in title — O. O. 604, 2200, 
2242. — ^No boundaries are necessary where 
there is a visible one — such as a water course. 
But bounds become necessary where there if. 
a strip of land between two properties other- 
wise contiguous. — Where, in such case, the 293 
predecessor in title to both owners is the 
same person, one or the other of the present 
land owners cannot add the possession of 
such predecessor in title to his own to acquire 
prescription of the strip of land t>y prescrip- 
tion. 

Plante v. Ouellette (1918), 26 Que. 
K. B. 236. 
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BIBDS. 

See Anhlals, VI. 



Boundaries — ^ETidenoe — Position of 
post — ^Finding of fact of trial Judge — ^Appeal 
— Ascertainment of division-line between lots 
— Lost divisional post — Locality of, not as- 
certainable — Surveys Act, ss. 39, 40--Costs; 
13 O. W. N. 410, reversed. 

Mond Nickel Co, v. Demorest 
(1919), 16 0. W.N. 299. 

Boundaries — Dispute as to owner- 
skip of small strip of land — Encroach- 
ment — Evidence — Onus — Finding of trial 296 
Judge — Claim for possession. 

Baker v. Ryckman (1919), 17 O. W. 

N. 41. 

Title te Idind — Survey — ^Boundaries — 
Non-compliance with s. 14, of Surveys Act — QQA 
Evidence-Onus. ^^^ 

Baihie Y. Bradley (1919) , 16 O. W. 

N. 51. 



BONDS. 

[(General Gross Beferenee.] 

Ball — Bastardy, H. — ^Ininnotion. H. — 
Ezeentora and Adminiatrators. H. 
4 — ^BeoeiTors — Mortgaces — Be- 
ploTin — ^Principal and Snrety. 



BREACH OF PROMISE. 

See Husband and Wnra, I. 
Master and Serrantt See 603. 



BRIDGES. 

See HiOHWATS, V. 
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BROKERS. 

Bee Pbinoifal and Agent. 

Aseao^— RemoTal of tilings — ^Broker 
— Liability — Employee — C. O, 1701, 
1709, 1710. — ^A. custom broker who receives 
from a client an order to dear and deliver 
a machine from the Custom House to the lat- 
her's building, and who hires a carter there- 
for, is not answerable for any damage to the 
machine while being removed, if he be guilty 
of no fault. 

Leithhead Y. Douoet (191S), 64 
Que. S. G. 307. 

Ooi&traot — Brokers — Sale of Gom- 
pany-skares — ^Dispute as to share of profits 
— ^Ascertainment of net amount realised from 
sale — Sale by defendants to employee and 
resale by him-o-'Bona fide sale — ^Accounting on 
basis of price realised upon first sale. [16 O. 
W. N. 302. rev'd.] 

Meldr^m v. Martens (1019), 17 O. 
W. N. 119. 



Brokers — ^Transaetioiia in eompaay- 
skares — ** Borrowing stoek.** — The plain- 
tiflC in February, 1916, "borrowed" from 
the defendants, stock-brokers, a block of 
shares of the stock of a mining company, and 
paid them the market price of the stock on 
that day, as security.* In such a transaction, 
the lender can at any time call in the loan, 
and then the borrower mutt return the stock, 
receiving his money back ; but the more usual 
course is for the borrower to pay the lender 
the amount representing the rise in value of 
the stock and allow the loan to be continued 
until a new demand by the lender — this is 
called "marking up." If the borrower fails 
to return the stock or to " mark up," the 
lender may buy in to protect himself, and 
charge the borrower with the difference in 
price. On the 29th April, 1916, the defend- 
ants asked the plaintiflT to " dose out the ac- 
count" on the 1st May, and threatened to 
close it out on that day if the plaintiff did 
not " bring the stock in." A day or two 
after the 1st May, the plaintiff went to the 
defendants* office and paid $400, by a cheque 
which had no memorandum on its face as to 
the object for which it was given. This was 
the sum which he should have paid to en- 
title him to retain the stock as his own, and 
so close out the account; it was equally the 
sum which he should have paid to " mark 
up" — being the amount by which the stock 
had risen. In October or November, 1917, 
the plaintiff offered to return the stock and 
demanded the return of his money. The de- 
fendants refused to return the money, and 
this action was brought to recover it. The 
defendants asserted that they had, on the 
1st May, 1916, bought stock to replace the 
borrowed stock, and had advised the plaintiff ; 
but the plaintiff did not know of the pur- 
chase, and received no notice till long arter^ 
wards. The plaintiff swore that he paid the 
$400 for " marking up," and there was no 
contradiction : — Held (Kelly, J., dissenting) , 
that, upon the evidence, it must be found that 
the money was paid for " marking up," and 
that the plaintiff was entitled to recover the 
amounts he had paid, on his handing back the 
borrowed stock. — Judgment of Rose, J., the 
trial Judge, reversed; the majority of the 



Court disagreeing with him upon the facts. — 
Beal y. Michigan Central B. B. Co. (1909), 
19 O. L. R. 602, and Dempster v. Lewie 
(1908), 83 Can. 8. C. TL 292, foUowed. 

Jarvie v. Connell (1919), 44 O. L. 
R. 264; 16 O. W. N. 203. 

Brokers — Members of stoek ezokaac^ 
— Sale of onstomer's skuros to aaotkor 
momber. — ^The plaintiff, being the owner of 
certain " pooled '^ shares of the capital stock 
of a mining company, instructed ttns defend- 
ants, who were brokers and members of mn 
exchange, to sell the shares at 56 or better, 
"seller's option 60 days or delivery W days." 
They, sold them, at ^, to a broker, a mem- 
ber of the same exchange; but the sale was 
not made upon the Exchange, and could not 
be recorded as an exchange transaction. The 
purchaser paid for a portion of the shares 
and had delivery of a portion, hut was In 
default as to the balance: — Seld, that the 
obligation of the defendants was to make the 
sale on the Exchange, and subject to the 
rules of the Exchange. — Queensland Invest- 
ment and Land Co., Limited v. O'ConneU and 
Paimer (1896), 12 Times L. R. 602, and 
Forget v. Bamter, [19001 A. C. 467, 479. fol- 
lowed. — ^Upon the evidence, the plaintiff had 300 
not so adopted the defendants' action as to 
release whatever claim he had against them. 
— ^The plaintiff was, therefore, entitled to re- 
cover whatever actual damage he could shew 
that he had sustained as a result of the de- 
fendants' breach of contract — ^Having regard 
to the rules of the Exchange "governing 
clearing-house in respect of time contracts," 
which would have applied if the sale has 
been made on the Exchange, the plaintiff's 
damages should be assessed at $760, being 
26 per cent, of the purchase-price of the 
shares, the obligation of the buyer being to 
deliver to the manager of the dearing-house, 
on the third clearing day after the contract, 
a marked cheque for 26 per cent of the pur- 
chase-price, for the security of the seller. 
That much the purchaser would doubtless 
have done; but what would or might have 
happened after that as to putting up margins 
or the sale of the purchaser's seat on the 
Exchange was too uncertain to form a basis 
for an assessment. — Judgment was directed 
to be entered for the plaintiff for $760, with 
provisions for the benefit of -the defendants, 
in case they succeeded in getting for the 
purchaser the whole or part of the balance of 
the purchase-price. 

McMahon v. Kiely, Smith d Amos 
(1918),43 0. L. R. 294. 



BTniiDING CONTRACTS, 
ENGINEERS AND ARCHI- 
TECTS. 

I. Fonaatiott and Oonstraetion of 
Terms. 

1. Tendkbs. 

2. Novation and Implied Cow- 

tract TO Pat Qttantum 
Meruit [301]. 

H. CompletloB [302]. 
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BUILDIHO COBTBAOTS, EHOEHEEBS, ABCHZTBCT& 
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HI. Non-eompletioa — Sxonses 
[303*307]. 

IV. Svpeniflioa and ApproTal. Bee 

DBTBcmvs WoBK, iX. (below). 

1. By Emplotkb. 

2. Bt Abohitbot. 

8. Bt Both. 

V. CertliLeAtMU 

1. GeNEBAIh 

2. Pbogbbss. 

3. Final. 

VI. PHm [308]. 

VH. Paymettt [309-314]. 

Vni. Alterations, Extras and Omia- 
■ioi&s. 

1. Extras [S15-316]. 

2. LiABiLiTT TO Pat iob Alteba- 

TioNs AND Additions. 

3. Obdkbs in Wbitino. 
IX. DefeetiTo Work [317]. 

[General Cross Befereaoes.] 



Aroliiteot — Oontraot — Daatases — 
giaeer — ^Meolianles' Lien. 



I. NoTatioa — Qaaatam Meruit. 

Ckaas^B required ia eomrse of work 
— Not amoantinKy in Tiew of tenas of 
eontraety to sabslitation of new asr««- 
meat entitling eontraotor to purment 
on basis of qnantam meruit. — Changes 
required, by defendant in the course of work 
being done by plaintiff under contract with 
defendant for the construction of a portion of 
an aqueduct, which changes involved the use 
of steel reinforcements where such had not 
been originally required, necessitating the 
fumislking by plaintiff of a much greater 
301 quantity of steel which had increased in price, 
held (reversing decision of Gurran, J., [1918] 
3 W. W. R. 713), in view of the provisions in 
the contract for alterations or additions to 
the work (set out in the Judgment), not to 
amount to a substitution of a new agree- 
ment entitling plaintiff to payment for the 
work done upon a basis of quantum meruit 
instead of on the basis of remuneration pro- 
vided for by the contract Bush y. White- 
haven Trueteee, 2 Hudson on Building Ck>n- 
tracts 118, at p. 122 ; Boyd v. South Winnir 
peg, [1917] 2 W. W. R. 489, held not applies 
able. — Where a plaintiff brings action before 
the work claimed for is completed, his action 
is premature and should be dismissed {per 
Cameron, J.A.). 

The i7. H, Tremhlay Company ^ Lim' 
tied y. Greater Winnipeff Water 
Dieirict, [1919] 1 W. W. R. 1083 
(Man.). 



XZ. Oompletion* 

Buildins of houses — Provision for term- 
ination upon notice — ^Right exercised in good 
faith and on reasonable grounds — 'Estoppel 
— Res adjudieata — Claim whicfh might and 
should have been asserted in former action. 

Bayer Brothers v. Doran d Devhn 
(1919), 16 O. W, N. 373. 
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HI. Non-eompletion — ^Exeuses. 

Gonstruotioa of sewer — ** Extra 
work.** — Plaintiff contracted to construct a 
sewer for defendant. Hie work was to be 
completed by July 1st, 1912. The contract, 
among other things, provided (clause 7) for 
the engineer, if he deemed it expedient "at 
any time while the works are in band to in- 
crease, alter, change or diminish the dimen- 
sions, quality of material, or work, or alter 
the situation of levels, or vary the form of 
dimensions of any part of the said work," 
and for additions or deductions to be made 
to or from the contract price, also (clause 
11) in the event of delay for certain reasons 
induding "extra work," for reasonable addi- 
tional time to be allowed provided that the 
contractor notify the engineer in writing 
within 24 hours of the cause of such delay, 
otherwise he should have no claim. In the 
case of failure to complete by the time speci- 
fied in the contract, the sum of $26 per day 
was to be payable by the contractor as 
liquidated damages. Extra work was not 
to affect the condition of the contract or 
lengthen the delay within which the works 
were to be completed, but should be con- 
sidered as if originally in the contract (sub- 
ject to provisions of clause 11) . The " extra 
work " clause of the specifications dealt with 
special re-infordng of the sewer in the event 
of unsound foundation, and variation of the 
proportions of the ingredients of the con- 
crete. The provisions above referred to and 
certain other provisions of the contract are 
set out at length in the judgment of Beck, J., 
infra, — The contract was dated July 31st, 
1911. The plaintiff company were " just get- 
ting on to the work" when on August 9th, 
1911, the engineer wrote the plaintiff as fol- 
lows : " It having been decided to extend 
the trunk sewer to station 127, which is 700 
feet past the lower end as originally intended, 
you are authorised to proceed with this work. 
The price for same will be rated in accord- 
ance with the schedule of prices at base esti- 
mates attached to your contract, and the 
work to be carried out in accordance with 
the specifications attached to that contract" 
WoiiL was actually commendced at station 
127. The contractor did not notify the engi- 
neer of the cause of any delay under clause 
11 of the contract. The engineer did extend 
the time for completion until September 1st, 
1912. — Clause 18 of the contract (dealing 
with the obligation of the contractor to main- 
tain the work in repair for a year after com- 
pletion), provided that "the date of the 
completion of the work shall be established 
by the certificate of completion of the work 
to be given the contractor by the engineer." 
— ^The trial Judge found that the work was 
completed on July 5th, 1913. Beck, J., in 
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hk judgment, infrOt on appeal found ma tiie 
evidence that the work was substantially com- 
pleted on July 13th» 1913. The engineer 
stated in evidence that the work was not com- 
pleted to his satisfaction until October Ist, 
1915, when it was put into use for the main 
purpose for which it was constructed. A 
certificate of the engineer, dated January 12th, 
1014, purported to !)€ an estimate up to De- 
cember 31st 1013, and to be a '' final " esti- 
mate. — ^Before the completion of the sewer the 
defendant caused a number of lateral sewers 
to be connected with it, and thus to a certain 
extent utilized it — There teas no evidence of 
actual damage. — Held {per Beck, J., Hynd- 
man, J., concurring), the 700 feet addition 
to sewer was not ''extra work" within the 
meaning of the contract but work quite out- 
side it. The arrangement for the making of 
this 700 feet addition annulled the "liqui- 
dated damages " dause, especially as the addi- 
tion was contemplated by the parties to be 
done, as in fact it was, before the com- 
mencement of the work comprised in the con- 
tract. — (Had this additional work been wholly 
unconnected with the original work, it might 
possibly be that the contractor must be taken 
to have undertaken the new work without any 
reference to the original work, and therefore 
that the liquidated damages clause would be 
unaffected). — ^The liquidated damages being 
303 ^^ damages estimated in advance for fail- 
ure to complete, the situation obviously con- 
templated was that the sewer would not be 
used at all until final completion, and there- 
fore the liquidated damages were fixed to meet 
the case only of failure to complete so as to 
permit of the sewer being used for the pur-- 
pose for which it was constructed, and to 
cover a loss from inability (whether from 
absence of right or physical inability to do 
so), to use the sewer as a completed work. 
The liquidated damages are not severable. 
The defendant might have declined to make 
use of the sewer partially, and have insisted 
on exacting the full amount of liquidated 
damages for delay until ultimate substantial 
completion. If it chose to make use of tiie 
sewer before completion it was getting in part 
that for which the liquidated damages repre- 
sented damages on the supposition that it 
was getting no use whatever of the sewer 
{WatU V. McLeay, 19 W. L. R. 016, at 929, 
referred to). — The question of completion or 
non-completion. in any particular case, must 
depend upon the terms of the contract, and 
the facts that circumstances of the particular 
case ; and where there is honesty, and a hona 
fide intention to complete the contract, and 
is completion if the contract is completed in 
all essential and material respects, and there 
exist only slight imperfections in the work 
or slight deviations from the specifications, 
which can be easily cured and corrected at an 
expense trifling as compared with the amount 
of the contract price; and, so far as the 
rights of the contractor depend only upon the 
question of completion, he would, in such 
cases, be entitled to recover {Watt9 v. Mo- 
LeaVf Bupra, and Dakin d Go. Y. Lee, [1916] 
1 K. B. 566, referred to). — On the evidence 
the date of final substantial completion was 
July 13th, 1913, and inasmuch as the defend- 
ant was entitled 'by the contract to retain 
20 per cent, of the estimate for 33 days 
after completion, and other adjustments also 
might occupy some time, interest ought to be 



allowed from August 16th, 1913. The rate 
of interest (being as much in the discretion 
of the Appellate Division as in that of the 
trial Judge) to be 8 per cent, per annum. — 
(Per Harvey, O.J.). The defendant did not 
by requesting the plaintiff to do the addi- 
tional work waive or show, an intention to 
abandon the benefit of the clause providing for 
completion and for payment of damages in 
default. If the additional portion of sewer 
was extra work within the terms of the con- 
tract which the defendant could require the 
plaintiff to perform under the terms of the 
contract, then by the dear terms of the con- 
tract, it, with all the rest of the work, must 
be completed within the time specified or sudi 
extended time as may be granted. If it was 
not such "extra work'* then the contractor 
was under no obligation to perform it, and his 
undertaking to do so was part of an inde- 
pendent contract, which he voluntarily entered 
into without protecting himself against the 
terms of' the original contract. — ^Tbe $25 a 
day provided by the contract is recoverable 
as liquidated damages (Jones v. 8i. John'e 
Oottege, Oxford, L. R. 6 Q. B. 115 ; Dunlop 
Pnewmatio Tyre Co. v. New Oarage d Motor 
Co,, [1915] A. C. 79, referred to). The 
damage for failure- to complete a trunk sewer 
for the purpose of carrying off the general 
sewage of tiie city within a time specified, 
could neither before nor after the time be JQQ 
precisely estimated in money, and it is such a 
situation where it is probable that pre-esti- 
mated damage was the true bargain between 
the parties. — The contract itself (danse 18 
quoted from supra), has determined the evi- 
dence upon which the fact of completion must 
be ascertained. The certificate ^ven by tiie 
engineer, January 12th, 1914, for the pur- 
pose of showing the amount due the con- 
tractor on December 31st 1913, whidi cer- 
tificate is stated to be a final one, and deals 
with all moneys payable under the contract 
should be treated as a certificate of com- 
pletion. The period, therefore, during 
which the damages are payable (allow- 
ing for the extension granted by the engin- 
eer), extends from September 1st, 1912, to 
December 31, 1913. — (Per Stuart J.—In 
other respects concurring with Harvey, O.J.). 
The mere occurrence of the expression " while 
the works are in iMicd" in clause 7 of the 
contract should not be considered as 
sufficient to deprive the engineer of the 
right to exercise the power given him under 
that clause to " increase . . . the dimen- 
sions,*' at the very beginning and before any 
actual work had been done. It would be 
more serious to alter dimensions after the 
work had started tlkan before. £^or the pur- 
purpose of construing this dause, and the 
power of the engineer under it the work 
should be treated as having been "in hand** 
forthwith after the signing and delivery of 
the contract. The addition of 700 feet in 
the length of the sewer was an " increase in 
its dimensions,'* and was an extra within the 
meaning of the contract. [See next case.] 

Janse-Miiohell Coneirwxtian Com- 
pany v. City of Calgary, [1919] 1 
W. W. R. 142 : 14 Alta. U R. 214 ; 
45 D. L. R. 124. 

Sewer oonstmctioii -—'Delay in oom- Of\A 
pletion — Penalty or liqnldated dam- uU4 

work — Certifloatea with- 
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out dedttottott of damagoa — T«ld]&s 
poMoaslon of part of work — ^Waitror. — 

Clause in a aew^er canstroction contract pro- 
viding for deduction from amount payable to 
the contractor of j|26 per day for delay In 
•completion as liquidated damages, htid {per 
Idington, Duif and An^lin, Jj. ; Mignault, J., 
contra) under the ciroumstances to be a 
'* genuine covenanted pre-estimate of dam- 
age/' and to provide for recovery as liquidated 
damages and not to be in the nature of a 
penalty. — Per Idington and AngUn, JJ. (dis- 
senting) : The municipality (for whom the 
sewer was being constructed) did not waive or 
impliedly abandon the provisions of the con- 
tract making time of the essence or their 
right to damages for delay, ^y requiring an 
extension of the sewer (in regard to which 
extra time was allowed by the engineer) or 
by making use of parts of the sewer as con- 
structed, or by certificates given by the en- 
gineer making no deduction for damages for 
delay in completion, there being a draw- 
back *' retained 4)y the municipality under the 
contract, out of whdch such damages could 
0(\A flobsequently be held. — Per Duff, J. : The facts 
t>U4 that certificates were granted by Uie engineer 
and paid by the municipality without deduc- 
tion, that the municipality had taken posses- 
sion, coupled with the correspondence, con- 
stituted sufficient ground for requiring the 
Court to draw the inference that die time for 
completion was extended until the date when 
the works were substantially completed. — Per 
Brodeur, J. : The pving of progress estimates 
by the engineer without claiming damages for 
delay indicated satisfaction as to the prober 
carrying out of the work or that the provi- 
sion of the time limit had ceased to operate. — 
Per Mignault, J. : It cannot be said the trial 
Judge was wrong in holding the $25 ^er day 
to be a penalty. The municipality's claim for 
damages was not justified in view of the fail- 
ure to make earlier deduction for same by 
engineer's estimate, having regard to the 
terms of the contract. The requirement by 
the municipality of the extension of the sewer 
changed all the time conditions of the con- 
tract and thereafter the parties were at large 
in so far as the penalty for delay in comple- 
tion was concerned.— Judgment of the Ap- 
pellate Division of Alberta ( [1919] 1 W. W. 
K. 142) , which by an equal division dismissed 
appeal from judgment of Ives, J., upheld ; 
Idington and Anglin, J J., dissenting. [See 
last case.] 

Jante-MiioheU Conttruciion Com- 
pany y. City of Cdhary, [1919] 
3 W. W. R. 150 (S. C. Can.-r 
Alta.) ; 59 S. C. R. 101 ; 48 D. L. 
R, 328. 

Ooi&traet for ezoaTatias — Bopre- 
aoatationa aa to soil — Fraud — Un- 
gromtkded aUegatioAa — Erldosioe. — 

Where plaintiff claimed that to induce 
305 ^^°^ ^ make a contract for excavating with 
his digging machine, the defendants ver- 
bally falsely represented that the material to 
be excavated was sandy loam or sandy loam 
and clay mixed, and was sc^ and easily 
worked and free from rock, etc., and that 
plaintilTs machine was fitted to do the work, 
etc., the facts that the parties intended the 
agreement to be pot into writing and the 
written contract contained what defendants 
proposed to be bound by, vli., the representa- 



tion that the surface conditions were suitable 
for machine excavating and that the plaintiff 
waj to excavate only loam, clay and gravel, 
and should not be bound to excavate rock, etc., 
or any material which could not reasonably 
be handled by his machine, led the Court to 
refuse to give effect to evidence of such alleged 
verbal misrepresentations, as the terms of the 
contract were notice to him that rock, etc., 
might possibly be encountered and sufficient 
to warn him that he should not rely on any 
other or stronger verbal assurances. — The 
Court found that tiie surface conditions were 
suitable as represented in the written con- 
tract, but that the ground was not suitable 
and the work was too heavy for plaintifTs 
machme, for although fair progress was made 
the plaintiff was entitled to consider the effect 
on his machine; the plaintiff was therefore 
entitled to stop work and be paid for what he 
had done, but only at the contract price, 
though the part done might not be any better 
than the part undone; — ^A party making un- 
grounded allegations of fraud should be de- 
prived of costs. There ahould be required 
from a party giving evidence of deceitful re- 
presentations some attempt at least at recall- 
ing the exact words complained of. Where a 
witness is permitted at once to testify to the 
substance of a conversation there is grave 
danger that he is swearing merely to his own 
inferences to what was meant 

De Vol V. Arohibaid d Company. 
Limited, [1919] 2 W. W. R. 984 
(Alta.). 

Delay — l*9nm of prollta — OonoluaiTo* 
noaa of award. — ^For delay in completion of 
a contract for the construction o^ a building 
plant, beyond what would be considered a 
reasonable time for performance (no time of 
completion being stipulated clearly in the con- qha 
tract), the owners of the building are entitled ^^^ 
to claim from the contractors damages for 
the delay resulting in loss of profits, it being 
established that it was clearly within the con- 
templation of both parties that loss of profits 
would result from such delay. — Ha^Sey v. 
Baxendale (1854), 9 iiixch. 341; 156 B. R. 
145, appUed ; 32 D. L. R. 114. affirmed. 

Canada Foundry Co, v. Bdmonian 
Portland Cement Co, (1919), 43 
D. L. R. 583 [P.C— Alta.]. 

ExeaTatloa work— IMfiicniltjr In oom- 
pletlns — Work to be executed ''according o^t- 
to plans'* — Abandonment — Money expended uU7 
in completion — ^Damages — Ascertainment of 

-—Reference— EIection---Costs-— 14 O. W. N. 
275, affirmed. 

Penherthif v. Corner (1919), 15 O. 
W. N. 883. 



VX Price. 

HIrliis of aonioes — Coi&traet — Prlee 
of — Error — SpeoiJlo performance — 
G. O. 992, 1601, 169a.— 'Where no price 
is mentioned in a contract, there is absence 806 
of agreement. But where a price is men- 
tioned, it is the one which should receive 
judicial sanction. — ^A suit to set aside a con- 
tract cannot be undertaken unless the work 
has no»t been accomplished; if the contract 
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has been completed, it can no longer be or- 
dered cancelled. — There is not, under our law, 
a suit to supplement, adjust or increase a 
contract price. 

8t, Ag<kth€ Oonsiruction Co, v. Lam- 
bert (191»), 56 Que. S. C. 239. 



VU. PaTmeiit. 

Pairins of streets — ^Deposit — Return 
of— Set-off— O. C. 1013, 1188, 1190.— 

The principal contractor cannot demand 
from his sub-contractor payment for work 
done upon the pretence that the latter has not 
completed his contract when, as a matter of 
fact, the principal of the principal contractor 
has stayed the completion of the work for 
public reasons. — By leaving a ten per cent, 
deposit in the hands of the principal contrac- 
tor to secure the proper up-keep of the work 
done for two years — the period of time stipu- 
lated in the contract — the sub-contractor has 
the undeniable right to have the balance of 
his money at once. — There is no set-off pos- 
sible between a litigious right and ttie return 
of a deposit in money. 

Palermo v. Oagnon (1918), 55 Que. 
S. C. 150. 

Sureties — Release of sureties by de- 
parture from nethod of payment pro- 
Tided by the oontraot. — Where under a 
building contract, payments were to be made 
according to architect's certificates, but the 
owner paid to the contractor before the com- 
pletion of the work more than the amount 
of the architect's certificates, the sureties 
under a bond given to guarantee due perform- 
ance of the work, and whose consent to such 
departure from the method of payment pro- 
vided by the contract had not been obtained, 
were hdd to be released from their liability. — 
Amendment allowed to correct corporate 
name of plaintiff in style of cause on terms 
of cost8.--Objection that there was no au- 
thority under seal from plaintiff, a board of 
trustees for a school district, to bring the 
action, was not allowed, as defendant had 
filed its defence and come to trial without 
raising the objection. 

Board of Trustee* for the Macklin 
School DUtriot No. 2420 of 8a»- 
katchetoofi v. Saskatchewan Ouar- 
anfee d Fidelity Company et ai., 
[19191 2 W. W. R. 396 (Sask.). 

Work done under sub-oontraet for 
eontraotors with Crown — ^Dispute as to 
amounts to sub-contractor under various 
heads — iReport of Mairter — ^Variation on ap- 
peal. 

Wedded v. Larkin d Sangster 
(1919) , 17 O. W. N. 89. 
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Hirins of serrioes — Cliief and sub- 
eontraetors — Payment — ReeoTory 
thereof — PriTity of oontraot — C. C* 
1047, 1048. — ^Wbere there is a chief con- 
tractor and sub-contractors on an undertak- 
ing, over-payments by tiie proprietor to one 
of the sub-contractors upon certificates made 
out l>y the chief contractor cannot be recov- 
ered. The redress of the owner is against the 
chief cond*actor. 

St. Denis v. Asooni (1918) , 25 R. L. 
n.8. 190 (Que.). 



Hirins of thincs — Fire — ^Expiry of 
term for payment — O. C. 104 1» 1072, 
1200, 1660.— Where the balance of the 
purchase price of a building is to be paid 
with the last instalment of rent, the destruc- 3I 3 
tion of the place by fire has the effect of mak- 
ing such instalment inunediately payable. — 
Where the tenant of a house has paid part of 
his rent in advance and the house is destroyed 
by fire, he may recover any amount overpaid. 

Perrault v. Parker (1919), 56 Que. 
S. O. 160) . 

Instalment payments — Constmetion 
of proTiso — ^Performanoe by o'wner as 
regards rights of surety — ^Estoppel by 
surety. — A building contract for a lump sum 
provided for payment by the owner to the 
contractor in instalments of all wages for 
labour and sums paid for materials upon pro- 
duction of certified accounts, etc., " provided 
that the total amount so paid . . . dur- 
ing the progress of the work . . . shall 
not exceed a sum equal to 80 per cent, of the 
amount of work done and materials furnished 
on the premises at the contract price. And 
. . . the owner ... is hereby author- 
ized to retain out of the monies payable to 
the contractors . . . the sum of 20 per 
cent, of the amount of the contract and 
. . . to retain such 20 per cent until 31 314 
days after the completion of the works. . . ." 
— Heldf under sucih proviso the owner was to 
make payments for all work certified as actu- 
ally done and materials as actually supplied, 
provided that the total of such payments did 
not exceed 80 per cent, of the total contract 
price. — In an action by the owner against the 
surety, the owner's right of recovery under 
the bond being conditioned on the owner faith- 
fully performing the contract and retaining 
all it might retain under it, the fact that upon 
enquiry by the owner, the burety had expressed 
the view that 20 per cent of every payment 
should be retained, was held to estop the 
surety from objecting that tiie owner, in ac- 
ceptance of die sure^'s view, had in certain 
payments only paid the 80 per cent to the 
contractors. — ^A provision of the contract that 
in case of discontinuance of* the employment 
of the contractors they should not be entitled 
to receive any further payment until the work 
should be finished, did not disentitle the owner, 
as against the surety, after sudi discontinu- 
ance, to honour assignments of monies given 
by the contractors, the amount of whid^ as- 
signments had been taken into account in 
paying the contractors ap to 80 per cent at a 
time prior to such discontinuance. — (Appeal 
from judgment of the Appellate Division of 
the Supreme Court of Alberta, [1917] 2 W. 
W. R. 1253, dismissed). 

Cddgary Milling Company, Limited 
v. American Surety Company of 
New York, [1919] 3 W. W. R. 98 
(P.C.— Alto.) ; 48 D. L. B. 295. 



VUL 1. Extras. 

Materials — 8nb-oontraotor — Parol 
OTideneo-O. C. 1233, 1690. — Parol 
OTidenoe is admissible to prove "extras*' SI 6 
performed by a sub-contractor, according to ^'-^ 
an agreement between himself, the principal 
contractor, and the proprietor, G.G. 1000, 
being without application as between the 
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principal contractor and the sub-contractor 
for part of the work. 

C. E. Deakin, Lid. y. Harris Con- 
struoiiOn Co. (1918), 55 Que. S. 
G. 249; 46D. L. R. 222. 

Bvildlns — Action for balance of 

price — ^Extras — Work done under contract — 

316 Counterclaim — Penalties for delay — ^Recovery 

for actual loss and damage only — ^Reference 

—Costs. 

Norman MoLeod Limited v. OrUUa 
Water, Light and Power Commie- 
Stan (1919), 17 O. W. N. 124. 



IX. DefectlTe Work. 

Hire of work — ^Liability of contrac- 
tor — Cement floor — Sewer — Mnni- 
oipal work — O. C. 1688. — ^In the dreum- 
31 Y stances of the case, the damages suifered were 
caused by the workmen engaged to connect 
the private drain of the dwelling with the 
public sewer in the street and not by any 
fault on the part of defendant. 

Lacroia v. BoUand (1918), 25 R. L. 
n.s. 236 (Que.). 



BXTLE SALES. 

See Sale or Goods, I. 3. 



BURIAL. 



BUSINESS TAX. 

See Assessment and Taxation, VIII. 



BYLAWS. 

See Company Law — ^Municipal Law. 



GAKGELLATION OF 
DOCUMENTS. 

See Dznw and Otheb Instbttments. 



CARRIERS. 

[Othee Than Railway Companies or 
Navioation Companies.] 

X. Of Goods. 

XX. Of Aidmals. 

. IXX. Statntory: ProTisioms,., 

XV. Bemedies by. . 



V. Bomedies agaiiMt [318-322]. 

71. Ihitjr to Stop in Transttu. 

lG«]^era)'. Cross Roforenoos.] 

Crown (OoTCfmia^^t Railw^ays) — Intox- 
ioatins LiqiiOrt'L1^13] — Negli- 
senoe [1643]~Rl|iIWa^ V. 1^ V. 
2, V. 3 — Shipping and ^aT^Kpation. 



V. Remedies Against Carriers. 

Carrier's liability for soods damaced 
in transitu — ^Valne of goods. — The car^ 
rier's liability for the loss of goods is not 
limited to their value at the time and place 
of shipment, but must be computed on the 
market price of the goods at the time and 
place of consignment. 

Dominion . TewtiU O^ r. Canada 
Steamship Lines, Ltd. (1919), 25 
R. de J. 164; 46 D. L. R. 255 
(Que.). 
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Gomnon oarrior — ^Liability of — Im- 
mnnity elanse — Bills of lading in 
French and EngU«b-0. C. 1676, 1673, ^ _ 
1674, 1676, 1682e.— The immunity clause 819 
in a bill of lading for any amount exceeding 
$50 is binding only upon those who know 0^ 
it. — The carrier must prove such knowledge. 
—Carriers should supply bills of lading 
printed in French and Kngish. 

JoUooewr y. Dom^ian Empress Co. 
(1918), 55 Que. S. C. 455. 

Breaob of eontraet — ^Delay in delivery 
of trunk — Damages — Article belongini: to qoa 
brother of plaintiff contained in plaintiff's uM 
trunk — Joinder of brother as co-plaintiff— 
Costs — Scale of. 

Wilhinson v. Westlake (1919), 17 O. 
W. N. 98. 



Express company — ^Liability for nes- 
lisenoe of employees oansins dan&age 
to soods — Olaim for special damage — 
Aliseneo of notiee to a^ent — Unreason- 
able delay— Inability for — Bodnotion 
of damasos. — ^A motion picture apparatus 
shipped by plaintiff for delivery by the de- 
fendant company was damaged by careless 
handling by the company's seivants resulting 
in plaintiff being deprived of the use of the 
apparatus for a period of about six months. 
— ^There was no evidence and no circum- 
stances were proved to ^ow that defendant's 
agent who took delivery at the place of ship- 
ment knew the purpose for which the appara- 
tus was being used, or that plaintiff would 
suffer special loss or damage by reason of 
delay in delivery: — Held, that the case must 
be treated as an ordinary contract for car- 
riage of tlhe goods, and that tiie amount whldi 
plaintiff might have earned if not deprived 
. of the use of the apparatus was not the pro- 
per basis for assessment of damages : — Held, 
nevertheless, that as it appeared that there had 
been unreasonable and unnecessary dday in 
effecting repairs and returning the apparatus 
plaintiff was entitled to recover damages, bat 
as damages had been assessed on a wrong 
basis, and taking the circumstances into con- 
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sideration, tfie amount allowed should b» ft' 
duced; ••" . 

Davis Y. The Canadian Sipren *** 
Company (1919), Q2 "N.-- S.- B, 
392; 44 D. L. R. 454 ;J2?.€Aif. Ry. 
Ca«.340. •-. ". •• ' 



MotionV-O/.O. 1053, 1675; G. P. 183.— 

No'ac.tI^]S o£* warranty lies unless there be 

OQo;.P«''5t>.of contract between the parties. — 

**^^- fjJppdft delivered to another carrier by the 

*:*- I first carrier prevents the consignee from 

- ' calling into the case the seller of the goods 

and the first carrier thereof in order that they 

be condemned if found liable for the damaged 

condition of the goods. 

Clogg V. Grand Trunk Railway 
(1918), 28 Que. R. B. 187. 



CAVEAT. 

See Lard Titles Act, X. 
MortsMT^t See 1519. 
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AlKht of burial la plot — ^Agreement be- 
tween owner and near relation — Considera- 
tion — ^Part performance — Erection of monu- 
ment — Piresumptioii — Admission of oral 
evidence — Statute of Frauds — Grant of 
land — Possession for ten years — Occupation 
— Limitations Aet — ^Easemeut or license. 
— ^The defendant's brother was the owner of 
a plot in a cemetery owned by a company, 
organized under the Act respecting compan- 
' ies for the establishment of Cemeteries in 

Upper Canada, C. S. U. C. c. 67. In 1904 

, the defendant intended to buy a plot for the 
burial of herself and her husband. Her 
brother told her that she need not buy a plot, 
that he would give her one, and it was agreed 
that she should not buy ione, but that he would 
323 give her a plot and she would **put a tomb- 
stone there." She bought a tombstone, had 
cut thereon the names of herself and her 
husband, and took it to the cemetery. Her 
brother went with her and directed die plac- 
ing of the tombstone on the eastern part of 
his plot, where it remained. The brother died 
in 1912, leaving a will whereby he devised 
all his estate real and personal to the plain- 
\ ' '. tiff, bis nephew, wbom he appointed executor. 
The defendant made a claim against her 

. brother's estate, which was settled by a 
money payment, and the defendant gave the 
plaintiff a release of " all claims and de- 

• mands *' against the estate. The defendant's 
husband died in 1017, and his body was laid 
in the eastern part of the plot. The plaintiff 

.brou^t tills action in a County Court, claim- 

.ing damages for trespass, an order that the 

- defendant remove the body of her husband, 
and. an injunction against her trespassing 
upon the plot :-y—Heldy that the action was 

■ properly dismissed by the Ju&ge of the County 

.Court.' — ^An agreement between the defendant 
and her brother was sufficiently proved and 

'Corroborated; and the release did not cover 
the plaintiff's claim under the agreement. — 

.T^ere was valuable consideration for the 
agreement — the defendant refraining from 



buying another plot — Part performance — 
buying the tombstone and placing it npon the 
plot — ^removed any objection under the Stat- 
ute of Frauds. — Fer Clute, J. : — By the agree- 
ment there was a grant of the eastern portion 
of the plot to the defendant for the burial of 
herself and her (hUeA>and, and Ae was entitled 
to an order vesting the same in her in fee 
simple. — The defendant had been in posses- 
sion of the eastern part of the plot for more 
than 10 years before action, and under the 
Limitations Act her possessory title was 
valid, not only to (the part upon which Ihe 
tombstone stood, but to tihe part required for 
the burial of herself and husband. — If there 
was not a grant, but only an easement or 
license, there was an interest in land to which 
the easement could attach, and it was not an 
easement in gross. — Bryan v. Whistler 
(1S2S), 8 B. a C. 268, distinguished.— Per 
RiddeU, J.: — The real agreement was that 
the defendant was to give up her project uf 
buying another lot and to place a tombstone 
on Hhe plot of her brother, and in return she 
was to have the right of burial for herself and 
her husband within her brother's plot The 
right to bury in another's freehold is an eaae- 
I'iont ; and formerly it could be conveyed only 
bv deed ; but now the rules of Equity prevail, 
and the County Courts have equitable juris- 
diction. In Equity, an agreement for vain- 
able consideration, not under seal, is sufficient 
to create a right to an easement While the 
right of burial is still called an easement, it 
is an exception to the general rule that an 
casement cannot be in gross. Neither the 
brother in his lifetime nor the plaintiff, his 
devisee, could derogate from the right given by 
the brother. — Moreland v. Richardson (1856- 
7), 22 Beav. 596, 24 Beav. 33, and Ashhy v. 
Harris (1868), L, R. 3 C. P. 523, followed. 
— A grant of the right to bury includes a 
license to do all that is proper and reasonable 
to keep the grave in a decent state of repair: 
Ashhy V. HarriSt at p. 530 ; there was an im- 
plied irrevocable license to the defendant to 
do such acts by the side of and over the grave 
as are decent and usual. — Per Sutherland and 
Kelly, JJ. : — ^The agreement was for the right 
of burial of the defendant and her husband in 
her brother's plot. The contention that 
the agreement was in legal effect noth- 
ing more than a license, and, being merely 
oral, was revocable at any time in the 
lifetime of the testator and was revoked by 
his death, should not prevail : there was in- 
cluded in the agreement an implied term not 
to revoke the license. — Hurst v. Picture Thea^ 
ires Limited, [1915] 1 K. B. 1, followed. — 
Quwre, whether the plaintiff had not estopped 
himself ^y standing by in so far as the burial 
of the defendant's husband was concerned. — 
The plaintiff, in any event, had no higher 
right than his devisor, who could not have 
been heard to contest the defendant's rights 
under the agreement. — * Ramsden v. Dyson 
(1866), L. R. 1 H. L. 129, foUowed.— Per 
Curiam : — ^The defendant should have leave to 
set up a counterclaim and should have judg- 
ment thereon declaring her rights under the 
a freeme n t 

Huhhs V. Black (1919), 15 O. W. 
N. 281; 44 O, L. R, 545, 

• Use of land in town for oe^eterj ^^. 
purposes — Approval of Proidneial 324 
Board of Health. — The defendant was duly 
authorized by the Provincial Board of 
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H0«ltli to use for cemetery purposes certain 
lands in the town of E. By the Asseasment 
Act, cemetery lands are not liable to assess- 
ment and taxation. The defendant corpora- 
tion entered into an agreement with the 
Miuileipal CUirporfttion of tbe town of B., 
the plaintiif, whereby, in consideration of the 
covenants of the plaintiff, and the due au- 
thorisation and legislation thereof by tbe 
plaintiff, the defendant covenanted to pay 
annually to the plaintiff tbe sum of 9200 in 
lieu of general taxes, and war tax levy there- 
tofore paid by the defendant in respect of the 
lands, and whereby, in consideration of the 
covenants of the defendant, the plaintiff 
covenanted to "approve and allow forever the 
use for cemetery purposes of the lands,*' and 
"to never attempt to prevent or prohibit in- 
terment of the dead in said lands." The 
agreement was under the corporate seals of 
both the plaintiff and the defendant, attested 
by the signature of a clergyman, called 
"Priest Bursar,'* as representing the defen- 
dant, and those of the mayor and clerk of the 
town for the plaintiff: — Held, that, by s. 37 
of the Cemetery Act, R. S. O. 1014, c, 261, 
the Legislature conferred on the plaintiff 
corporation the power in perpetuity of pass- 
ing 1»y-laipra prohibiting the interment of 
the dead within the municipality, and the 
corporation could not by any contract divest 
itself of or abridge that power; the plaintiff 
cori>oration's covenant was, therefore, illegal 
and void; and, the sole consideration for the 
defendant corporation's covenant being the 
unlawful covenant of the plaintiff corpora- 
tion, the defendant corporation's covenant to 
pay $200 a year could not be enforced. — Per 
Kiddell, J. : The defendant, that is, the Ro- 
man Catholic • Bishop of the Diocese of 
Ottawa, as a corporation sole, was bound 
by the affixing of the seal without his signa- 
ture. — ^Any contract which will interfere with 
the due exercise of the discretion and judg- 
ment of the council of a miuilolpality is 
against public policy and void. — It would be 
just to allow the plaintiff corporation an 
opportunity to have the contract legalised by 
the Legislature. [See this case in 1570]. 

Town of Etutvieto v. Roman Catho- 
lic Corporation of Ottawa (1010), 
44 O. L. R. 2S4 ; 15 O. W. N. 211 ; 
46 D. L. R. 47. 



GHABITABLE AB800IA 
TlOIirS ACT. 



CERTIORARI. 

Bee Cbown Psactioe, IV. 



CHAMPERTY AND MAIN- 
TENANCE. 



CHASaE ON LAND. 

Bee MoBTOAOES and Chaboks. 



CfiABITT. 

Bee l^usTS and Tbitstees. 



CHASTER PARTY. 

Bee Shipping and Navigation, IV. 2 (a). 



CHARGINa ORDER. 

Bee SoLiciTOB. 



OHATTEL MORTGAGES 

AND Bins Of SAUS. 

* 

I. BlUs of Sale. 

1. 'Subject Matteb. 

2. Btatutobt Requibembntb. 

3. Avoidance. 

4. Rights and Liabilities of Par- 

ties [8251. 

5. Pbocedube and Evidence. 
I 

II. Chattel MortsaceB. 

1. iSubject Mattes. 

2. Statutobt Requibements [326- 

320]. 

3. Avoidance. 

4. Rights and Liabilities of Pab- 

TIES. 

5. Pbocedube and Evidence [380]. 

Pledare. — Bee Bailment. 

Coadltioaal Sale* — Bee Salb of Goods, 
IV. 3. 

Iiien note — Lease of oliattela, — See 

Sales of Goods, IV. 3. 

Debentures of Company t See 347. 

Cl&attel Mortgace — GlTen by Wife for 
Hnaband's Debt — ^Dnreasi See 1008. 



I. 4. Billa of Sale— Bisbts and liabUi- 
ties of Parties* 

* 

B. O. Bills of Sale Aet — ^Wbether a 
'* reeeipt " an ** assnranee ** and witbin 
safd Aet. — There being nothing in the Brit- 
ish Columbia Bills of Sale Act requiring that 
sales shall be evidenced by any written docu- 
ment, a debtor can make a secret verbal 
sale of bis personal property, and not be 
affected by the Act ; while if the sale is made 
in writing it comes within its purview. — 
"Receipts for purchase moneys of goods" 
must be "assurances of personal chattels" to 
fall within the definition of a bill of sale 
within < said Act. If such a receipt is in- 
tended by the parties to it to be a part of the 
bargain to pass the property in tbe goods, it 
is such an "assurance" and bill of sale. A 
receipt in question was held as not intended 
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flimply as a rqceipt for payment of the money, 
but as haying been expected to operate as 
proof of the change of ownership, and there- 
fore an " assurance," thus coming within said 
Act, and requiring compliance therewith as 
to registration, etc. 

i'NOTE.^-Emouf V. Oumey, 4 B. O. R. 
144, and subsequent amendments to the Act] 

Hendry v. Laird, [191»1 2 W. W. E. 
341 (B.O.). 



n. 2. Cliattel Mortsaces — Statntory 

Requirements. 

Tbe BUls of Sale Ordlnaaoe (Alta.) 
■■•' 17 and 19 — ^Fallv^ to r^nevt — Mort- 
SMT* imTalid as acainst ** ereditors.** — 

The failure to renew a chattel mortgage in 
accordance with s. 17 or s. 19 of tiie Bills of 
Sale Ordinance of Alberta makes the mort- 
gage invalid as against all creditors of the 
mortgagor, and not merely as against execu- 

326 ^^^ creditors (per Sir Louis Davies, C.J., 
Brodeur and Mignault, JJ. ; Idington and 
Anglin, JJ., dissenting). — Formal seizure 
under a chattel mortgage without further pro- 
ceeding being taken, does not cure the defect 
of failure to renew such mortgage as against 
a creditor who becomes an execution creditor 
subsequent to sudi seizure (per Sir Louis 
Davies, C.J,, Anglin arid Mignault, JJ.). — 
Seourity Trust Co., Lid, v. Stewart, 12 Alta. 
L. R. 420, [1918] 1 W. W. R. 709, overruled ; 
Idington, J., dissenting. 

Qrand Trunk Pacific Railway Oom^ 
pany v. Dearhcm, [1919] 1 W. 
W. R. 1005 (S. C. Can.— Alta.) ; 
47 D. L. R. 27; 68 S. O. R. 315. 

Deseription of soods mortsACed — 
Suffloieiioy — ^Idoi&tiJloatioa of property 
— ^Inquiries — Oral eTldenoe — Question, 
of fact — BUls of Sale and Chattel 
Mortsase Aet, B. 8. O. 1014, e. 136, s. 
10 — ^Interpleader issue — Findings of 
trial Judse — ^AppeaL — ^If there is sufficient 
material on the face of a chattel mortgage to 
indicate how the mortgaged property may be 
identified, after iproper inquiries have been 
made, the requirements of s. 10 of the BiUs 
of Sale and Chattel Mortgage Act, R. S. O. 

327 ^^^^> ^' ^^y ^^^ satisfied. Whether or not a 
description is sufficient to enable the mort- 
gsged goods to be distinguished, is a question 
of f act ; and oral evidence throwing light upon 
the question of fact is not to be excluded 
w!hen that question has to be judiciaUy deter- 
mined.— Hovey V. Whiting (1887), 14 Can. 
S. C. R. 515, followed. — In this case, where 
the description in the chattel mortgage cov- 
ered {inter alia) the mortgagor's entire stodc 
of horses in, around, or upon the camps in or 
connected with the logging and pulpwood 
operations of tiie mortgagor, in a locality de- 
scribed as '* the vicinity of Long Lake and tiie 
navigable rivers tributary thereto, in the dis- 
trict of Temiskaming," and certain horses 
seized under execution against tihe mortgagor 
were claimed by the mortgagee under the 
mortgage, it was held, that the description in 
the chattel mortgage, with the evidence ad- 
duced at the trial of an issue as to the owner- 
ship of the goods, was sufficient to identify 
the horses as covered by the chattel mortgage. 
Judgment of the Judge of the District Court 



of the District of Temiskaming, finding the 
issue in favour of the chattel mortgagee, af- 
firmed. 

Woomng$ V. Barr (1919). 46 O. L. 
R. 1 ; 16 O. W. N. 302. 

Extension of time for resietration of 
ol&attel nortsaSA — No Jmrisdietion 
tlierefor in looal Jndgre of Supreme 
CUimrt. — A County Court Judge as local 
Judge of the Supreme (I!ourt has no jurisdic- 
tion to extend the time for filing a chattel 
mortgage under the Bills of Sale Act— 328 
Judgment of Hunter, C^.B.C. ( [1918] 1 W. 
W. R. 794), declaring appellant's chattel 
mortgage invalid as against the liquidator of 
the mortgagor company, sustained. — (Mar- 
tin and McPhillips, JJ.A., dissenting). 

In re Aueiin Hotel Company, Lim^ 
ited and Royal Trust Company, 
[1919] 1 W. W. R. 934 (B.C.) ; 
44 D. L. R. 480. 



Trae and requisite faots of tranaae- 
tion not shown in mortsM»o* — ^Mortgage 
of chattels held invalid under the Bills of 
Sale Act, because while the mortgage on its 
face appeared to be given to secure a loan, the ^nft 
transaction was in fact largely for security ^^" 
was not stated; there was nothing to show 
for prior indebtedness ; the true consideration 
the mortgagees were trustees, as they in fact 
were; and their authority to act and receive 
the mortgage was not shown. 

Innes and (Griffith v. Cameron VctUey 
Land Company, Limited and Mer- 
ohanis Finance d Trading Com- 

Sony, Limited, [1919] 1 W. W. 
L 752 (B.C.). 



H. 6. Chattel Mortsace Proeednre. 

ZhEtra Jndioial seiinres — Seianre 
nnder chattel mortgace — Warrant 
anthorisins sale — Sale hy bailiff with- 
ont order beins olitained under Stat- 
utes of 1914, e. 4, a. 4.— A purchaser of 
goods from one Who has bought them from a 
bailiff who sold them under a chattel mort- 
gage as authorized by the terms of the war- 
rant issued by the mortgagee to the sheriff, 
but without obtaining the order required by 
8. 4 of c. 4 of the Statutes of 1914, has as qqa 
against such mortgagee a right to the goods ^^^ 
and may recover damages against sudi mort- 
gagee (and the sheriff and bailiff) for any 
interference with his possession. — If the war- 
rant by its terms directs the bailiff to seize 
and sell and pay the proceeds to the mort- 
gagee and closes with the words ** and for so 
doing this shall be your sufficient warrant 
and authority," the words in the warrant 
"and proceed thereupon to obtain possession 
of such goods and chattels and for the recov- 
ery of the said sum aa the law directs and the 
said indenture permits ** cannot be held to 
limit such authority so given, and notwith- 
standing the ubsence of an order required by 
law as aforesaid, the bailiff in selling cannot 
be said to be exceeding his authority. 

Lipsey v. Royal Bank of Canada, 
[1919] 2 W. W. R. 979 (Alta.) ; 
47 D. L. R. 545. 
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GHEinSTS. 

Bee Medicine and Suboert, II. 
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CHEQUES. 

See Bnxs and Notes, I. (b). 



CHILDREN. 

See Bastardy [255] — Husrand and Wwb— 
Infants— Wnxs [255]. 

Aliments — Children — Feeble old 
mge — ^Intozieatins liquor — O. O. 166. — 

The fact that the father seeking to support 
his children is in an enfeebled state of healtii, 
due principally to his abuse of strong drink, 
und thereby unable to support himself, is not 
sufficient reason for refusing his claim. 

Pay an v. Pay an (1W8), 25 E. L. 
n.8. 340 (Que.). 



CHOSES IN ACTION. 

I. Dellned. 
n. AMisnment of [332, 333]. 



H. AMisnment of. 

Asroement for puroliaee of imterest 
in land — Action. 1»t aasisnee. — The 

defendant gave M. $1,000 to invest as he 
(M.) pleased; the defendant said he would 
put in no more money. M. then said he had 
bought a parcel of land for $16,000 and had 
put the $1,000 into it; he proposed that the 
defendant should pay $2,200 more, in instal- 
ments, and take a one-fifth interest in the 
parcel; he sent the defendant for his signa- 
ture a written agreement to pay the $2,200. 
The defendant, after investigation, signed the 
agreement: — Held, that the defendant could 
not be heard to say that he did not promise 
to pay as he covenanted — that the $1,000 was 
qqo paid as a condition precedent to an under- 
standing that he was not to comply with his 
covenant. — ^M. said that the parcel cost $16,- 
000, so that the defendant was obtaining his 
one-fifth at cost. The price was in fact $15,- 
000, as M. knew :— HeW, that the misrepre- 
sentation made was material, and gave the 
defendant an equity to rescind the contract; 
the plaintiflCs, to whom M. had conveyed the 
land and assigned the defendant*s agreement, 
took subject to this equity; and their action 
for the 12,200 failed.— There was nothing to 
prevent the assignor, M., from disclosing his 
fraud or to preclude the defendant from rely- 
ing upon it — Sioddart v. Union Truit, Lim- 
ited, [1912] 1 K. B. 181, and Ro9hurghe V. 
Cow (1881), 17 Ch. D. 520, 526, distin- 
guished. — ^The action was dismissed without 
costs. 

London and Westei^ Canada In- 
vestment Co, v. Dolph (1919), 43 
O. li. B. 449. 

Ch&arantee — Assignment of risbts 
nnder indenture snaranteeing payment 
of debt of another — ^Ezeontors and ad- 
niinistrators. — An assignment of rights 
nnder an indenture containing a covenant to 



pay another's debt ih the event of that other 
not paying it by a specified time, if such as- 
signment is made after the debt is overdue, 
need not be notified to the primary debtor to 
enable the assignee to sue the guarantor 
thereon. The guarantor has become a 
"debtor" under 8.-8. 25 of s. 2 of the Laws 
Declaratory Act, E,S.B.C. 1911, c. 133— The 
plaintiff was an assignee of moneys owing 
by J. and of the rights under a covenant by 
the defendant guaranteeing payment thereof. 
The plaintiff was administratrix of estate of 
D., deceased, and defendant claimed the right 
to set off against the plaintiff the amount due 
upon the covenant in a mortgage given by D., 
and which mortgage had been assigned to J. 
If the D. estate was solvent, the plaintiff be- 
came the sole beneficiary after payment of 
debts. When administration was granted 
tiiere was a large apparent surplus. Over 
four years had elapsed ednce granting of ad- 
ministration to the plaintiff. No declaration 
had been filed under s. 99 of the Administra- 
tion Act as to ipsolvency of the estate. — It 
was held that, as the plaintiff, while a party 
to this action in her personal capacity, is an 
appointee of the Court, there should be judg- 
ment directing plaintiff to file and pass her 
accounts as administratrix with ^e registrar 
within two months; the plaintiff is entitled 
to judgment on her claim, but all proceedings 
under such judgment are stayed pending the 
taking of and reporting upon the administra- 
tion accounts and subsequent order as to set- 
off or otherwise. — ^Beview of authorities on 
the questions involved. 

Donald v. JukeB, [1919 1 W. W. B. 
169 (B.C.). 

Assignment — Set-off i See 2064« 



CHURCH. 

Ghnreh propertjr — Transfer of — ^Nnl- 
sity — Negatory action — Right of way-^ 
Proof of — C. C. 646, 1203| 1486. — 

Church property as a rule is inalienable ; the 
sale thereof is subject to certain formalities 
which must be strictly observed. — The owner 
of an alleged right of way must clearly estab- 
lish his claim to succeed, in preventing others 
from making use of it. 

Dequoy v. Bourdon (1918), 54 Que. 
S. C. 525. 

Paroehial law — Eleetion of ohnroh 
wardens — Meeting of parishioners — 
Resignation — ^Aeoeptanee of — ^N otioe at 
High Mass^Snbsatntion— C. P. 987| 
R. S. Q. 3438, 4386. — ^The circumstancee 
would show that one of the churchwardens 
had resigned, that his resignation had been 
accepted and could not then be recalled. — ^A 
meeting of parishioners which elects church- 
wardens must be preceded by the notices re- 
quired by usage or by law. — ^The thirty days 
delay to replace a churchwarden who has 
resigned, run only from the date upon which 
such resignation is accepted at a parish meet- 
ing. — The notice given in this case at High 
Mass was, under the circumstances and in 
the very words thereof sufficient in law and in 
usage. 

Desroohert v. JoUcoeur (1918), 25 
B. L. n.8. 41 (Que.). 

Expelled Member of Chnroh — ^Ininne- 
tion to Aidt See 1132. 
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CLUBS AlTD BOCIETIES-^OOlIPAinr LAW. 
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CLUBS AND SOOIETIEB. 

X. Bisl&ts of Menliers. 
IZ. IdabUitles of Members. 

1. GONTBAOT. 

2. TOBT. 

HZ. AetioBfl By «ad JkSAiait [336* 
337]. 

See TiiAPEs Unions. 
Oamlac Clubs See 619. 

HI, Aetloas By «ad Acmiiiet. 

OaaOnc — Club — IilabiUty of for 
loee— Denmrrer — O. O. 1140, 1927| 
O. P. 191.— C. C. 1927 is a meamiPe of 

?MSc order and may be raised by the Judge, 
t is also of universal application. — -Wbere a 
member of a club loses money at a game of 
cards with certain other members, he has no 
redress against the club as an entity to re- 
coup his loss. 

Lavallee v. Club Nauiique (101&), 
25 iR. L. n.8. 423 (Que.). 

Powers of diemlseal of legally eon- 
■tituted vnions or aaeoolatione. — The 

power of a legally constituted association to 
337 d^'Bmiss one of its officers, whom it had elected 
to office, is inherent, at common law, provided 
such removal be for cause. 

Poliquin v. Longshoremen^ 9 TJnion 
(1918) , 24 R. de J. 573 ; 24 R. L. 
n.8. 504 (Que.). 
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COMBINATIONS AFFECT 
ING TRADE. 

See Tbade and Tbade Unions. 



COMMISSION TO EXAMINE 
WITNESSES. 

See Evidence, I. 6. 



COMMON. 



COMPANY LAW. 

I. 1. POBMATION [338, 339]. 

2. Amalgamation. 
n. CapltaL 
lU. Direotore. 



1. Appointment. 

2. Dealings with Company [340, 

341]. 

3. Liabilities and Duties [342- 

344]. 

4. Powebs and Rights [346, 346]. 

0. Meetikob and By-laws. 

IV. BlaiuMgers aad Ofieers. 

V. DeboBtares [347]. 
VI. Mortsases. 

VII. Sharebolders [348]. 

1. Meetings and By-laws [348]. 

2. Rights and Duties. 

VUL Prospeetas. 

.IX. Sbares. 

1. Application and allotment 

[349-353]. 

2. Issue [354-356]. 

3. Calls and Payment fob Shabks 

1357, 358]. 

4. Cancellation [359-360]. 

5. Pbefebence Shabes. 

6. Transfeb [361]. 

7. Registeb.. 

8. Sale of. 

Z. Powers and Ihities of Con- 
paay. 

1. CONTBACTS [362-3T1]. 

2. BOBBO^VING AND LENDING. 

3. OvEB Membebs [872]. 

4. Pbopebty. 

5. Returns and Cancellation of 

Chabtebs. 

6. Registration. 

7. Taxation. 

XI. Prooeediass by and acatast 
Conpaaies [373-376]. 

XII. Forels^a Conpaaies [376-379]. 

Xm. DiTldeads [380, 381]. 

XIV. Kane. 

XV. Wiadiag-ap, 

A. Undeb Provincial Acts [362]. 

B. Undeb the Dominion Act. 

1. Chrounde, 

2. Petition and Order [383- 

386]. 

3. Liquidator [387-389]. 

4. SoKoitor, 

5. Claima [390-391], 

6. Arrangement and Oompoh' 

miee. 
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7. GmeraUy -* Praciioe [382- 

395 J. 

8. Oontributoriea — CiUU [396- 

406]. 

9. Bale of A990U [407-109]. 

10. Costs [410412]. 

11. Actions — Stay, [See Ap* 

peaU] [413]. 
O. Banking Companies [414-416]. 

D. InSUBANOE Ck)MPANIE8. 

Caaeellatioa pv BeToeatton of 
Charter. 



Federal Companies in ProTiaeet See 
433. 

X. 1. Formation. 

liOttere patent — Sale of eharee^— R. 
S. Q. 601 1» 6019. 6038. — ^A company's 
incoii>oratioii dates from the necessary no- 
tices published in the Official Gazette. — 'Non- 
fulfilment of the preliminary conditions re- 
quired for incorporation of a joint stock 
company does not necessarily entail the loss 
000 ^^ ^® diarter, or the cancellation of the con- 
000 tracts made by the company, but subjects the 
company to the penalties in such case made 
and provided. — A sale by a shareholder of all 
his holdings in a company does not require 
the authority of the directors. — The sale of 
shares under a forfeiture clause in the event 
of making regular payments therefor, does 
not give the purchaser an interest sufficient 
to secure the annulment of the charter for 
non-observance of the legal preliminaries. 

Perusse v. Fuller (1918), 55 Que. 
S. C. 254. 

The Rnral Telephone Act (Sash.) — 
Fom&ation of company membership. — 

PlaintifiF subscribed to the list of subscribers 
for stock in proposed defendant company, sub- 
sequently formed, under the Rural Telephone 
Act, which list was forwarded with the x>eti- 
tion as part of the information required by s. 
4, and paid for his share, the money going 
into the treasury of the company, but he did 
not subscribe to the memorandum of associa- 
tion of the comfpany nor was there any regis- 
ter of members : — Heldr plaintiff was entiUed 
to recognition as a shareholder. — In the origi- 
339 nal plan sent in with the petition and ac- 
cepted, provision was made for telephone ser- 
vice to plaintiff. After organization of the 
company the plan was altered and the issue 
of debentures authorized on the altered plan, 
which did not provide telephone service to 
plaintiif, the intention beio^ that he should 
be served by another company, with whose 
terms however he was not satisfied. The de- 
fendant company tried to have the department 
revert to the plan as originally proposed and 
accepted, but up to time of issue of writ had 
not secured the approval of the minister. The 
Court, with considerable doubt, refused to 
interfere and dismissed this branch of plain- 
tiff's case. — The Court questioned the power 
of the minister under the Act to alter the 
plan on the basis of which the company was 
organized. EMdenqe as to the consent of the 
persons interested was not satisfactory, there 
oeing no minutes of meeting on the point. 

Lindsay v. Red Jacket Rural Tele- 
phone Company, [1919] 3 W. W. 
R. 161 (Sask.). 



m. 9. Direotore' Bealinsa with 
Company. 

Direetors — Proposed allotment of 
nnieened shares of authorised oapital 
by direotors to themseWes.— ^Tbe de* 

fendant company was incorporated in 1912 
under the Ontario Companies Act, with an 
authorized capital stock of $150,000, divided 
into 1,500 shares of the par value of |100 
each, but only 1,2(B shares had been issued. 
The plaintiff, a director, was the regiitered 
holder of 458 of these, and had agreed to buy 
150 shares from another shareholder; which 
would give him a majority of the issued 
shares. At a meeting of the directors held in - 
October, 1918, a resolution was passed (the 
plaintiff voting against it) that *' the balance 
of the share capital of the company unissued 
be offered to toe shareholders at par. This 
offer to remain open for 20 days." There were 
five directors, and all were present at the 
meeting. The president then asked each one 
present how many shares he; would take. Two 
asked for 10 each, one for 100, and one for 50 
— these numbers bearing no fixed relation to 
their previous holdings. The plaintiff said he 
would take his proportion based upon his 
holding of 608 shares. This was not con- 
ceded; the plaintiff was offered 98 shares, 
which he refused. The directors then passed 
a resolution (the plaintiff voting against it) 
that the applications for the shares be ac- 
cepted and that certificates be issued accord- OAf) 
ingly. The plaintiff, suing on behalf of him- ^^^ 
self and all shareholders other than the in- 
dividual defendants, brought this action 
against the company, his four co-directors, 
and another shareholder who was to get some 
of the shares, to restrain them from making 
the allotment :—ZreW, that the purpose of the 
defendant directors in all they did was to de- 
prive the plaintiff of the controlling position 
which he had acquired — they were making a 
one-sided allotment of shares with a view to 
the control of Uie voting power. — Although 
the shares were not actually shares of ^ new 
stock, they were practically in that position. 
No shares had been issued for a long time; 
the company had been carrying on a success- 
ful business with the capital it had : the read- 
ily sflkable assets were apparently worth 
three or four times the par value of the issued 
shares, and each shareholder was justified in 
considering that he had an interest in these 
assets proportionate to his holding of the 
issued shares. To do something which would 
alter those proportions, to do it without giv- 
ing to each shareholder an opportunity of pro- 
tecting his interest, and to do it, not in the 
usual course of the company's business, but 
for the purpose of shifting from one body of 
/riiarebolders to another the power of electing 
directors and so of controlling the company's 
policy, was beyond the powers of the direc- 
tors.— Afcrim V. Gibson (1907), 15 O. L. R. 
623, applied and followed.^Karn« v. Sumner 
(1909), 39 N. B. R. 204, considered.— The 
second resolution passed at the meeting of the 
directors in OctoJt)er, 1918, was adjudged void, 
and the defendants were enjoined from acting 
thereon. [See 355.] 

Bonisteel v. CoUis Leather Co., Lim- 
ited (1919), 45 O. L. R. 195; 15 
O. W. N. 465. 

Secret proftts by direotors. — A share- 0^1 
holder who has known of and acquiesced in *^*'*' 
the making of secret profits by directors on a ^ 
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sale of land to the company is disqnalified 
from suing (even on behalf of himself and 
other shareholders), against the will of the 
majority of the shareholders, for repayment 
thereof to the company (Totoera v. African 
Tuff Co., [1904] 1 Ch. 558, referred to) ; p«r 
Idington, Anglin and Brodeur, JJ. ; reversing 
judgment of Appellate Division, Ontario (42 
O. Ij. R. 256) and of Masten, J. (37 O. L. R. 
611). — Sir Louis Davies, C..T. and Duff, J., 
dissented, holding that until the retention of 
t3ie profits was sanctioned by the shareholders 
the moneys belonged to the company, and that 
the proceedings relied on as showing approval 
by the shareholders were invalid because 
effecting at that time an flleg&l impairment of 
capital; and it was not satisfactorily shown 
that a majority of the shareholders with a 
knowledge of the facts approved the trans- 
actions attacked ; and that a single share- 
holder has a status to attack an ultra vires 
proceeding unless the evidence discloses con- 
duct making it unjust that he should be per- 
■ mitted to do so, which the evidence here did 
not do (Towers v. African Tug Co., supra, 
distinguished) ; also the objection had not 
been properly taken in the pleadings or at 
the trial to justify its being urged now. — A 
claim by a shar^ older (suinj: on behaif of 
himself and other shareholders > to recover 
341 ^^^ ^^® company a sum paid to one who was 
a director and manager of tiie company as a 
commission on a sale of the company's land 
effected by him, was rejected (reversing the 
judgments of the Ontario Court above men- 
tioned) ; per Idington and Brodeur, JJ., on 
the ground that the plaintiff must hav« known 
that tile commission was expected and was 
paid, and from his conduct he must be held to 
have assented thereto ; per Anglin, J., on the 
ground that on the evidence there was suf- 
ticient authorization by the shareholders for 
its payment although not expressed by formal 
resolution or in minutes of meeting; that the 
capital was left intact on its payment which 
therefore was not ultra vires of the company. 
Sir Louis Davies, O. J., and Duff, J., dissented, 
on the ground that directors cannot retain 
as against the company any profit arising 
from a contract between themselves and the 
body of directors of which they are members 
unless the company knows and assents ; that 
such assent had not been given when the com- 
miasion was paid (the moneys therefore re- 
maining the property of the company) nor 
until a time when the effect of its payment 
was an illegal impairment of the company's 
capital. — ^A payment of commission to a direc- 
tor, not made to him as director but as agent 
employed by the company to sell its property, 
does not fall within s. 92 of the Ontario Com- 
panies Act (per Anglin, J. ; concurrence ex- 
pressed per Sir Louis Davies, O.J., and Duff, 
J.). 

Crawford et al. v. FuUerton et at., 

[1919] 3 W. W. R. 843 (S. C. 

Can.— -Out.). 



HI. 3. Diioeetors — Liabilities and 

Duties. 

Directors — Payment of diTidend out 
of capital — 'Liability — Ontario Companies 
342 Act, R. S. O. 1914, c. 178, s. 95. 

■Re Metropolitan Theatres Limited 
(1919), 16 0. W. N. 241. 

Promissory Note to Onet See 260. 



Personal Liability for wa^es of 
** labourers, servants and apprentioes ** 
— Companies Aot, B .8. O. 1014, o. 178, 
s. 98 iXy—** Serrant "* — Actress em- 
ployed by theatrioal company. — An 
actress engaged by a theatrical company (in- 
corporated under the Ontario Companies Act, 
R. -S. O. 1914, c. 78), at a weekly salary, 
under a written contract, to play such parts q^ q 
as might be assigned to her, is not a "ser- o4o 
vant" of the company within the meaning of 
8. 98 (1) of the Act, which provides that "the 
directors of the company shall be liable to the 
labourers, servants and apprentices thereof 
for all debts not exceeding one year's wages 
due for services performed by the company 
while they are such directors respectively." — 
Welch V. EUis (1895), 22 A. R. 255, followed. 
—Judgment of Denton, Jun. Co.C.J., York, 
affirmed. 

' Ryan v. WUU (1919), 43 O. L. R. 
624; 44 D. L. R. 634. 

Salary — ^Directors of insolvent eom« 
pany — Trading stamps — Or. O. 605; 
R. 8. O. c. 79, s. 85. — ^iGi agent employed Q44 
for the sale of trading stamps for an insol- ^^^ 
vent company against which he obtains judg- 
ment, may hold the directors personally an- 
swerable. 

Gariepy v. Gauthier (1918), 56 
Que. S. C. 452. 



345 



IV. Managers and Offtcers. 

Manasing director — Poirers of — Dis- 
posing of real estate acquired merely 
to protect claim of company. — ^Althougli 
one who is president and managing director 
of a company, with the powers of a general 
manager, has no implied power to dispose of 
the company's real estate, yet where he has 
bid in certain real estate at a sale for the pur- 
pose of protecting a claim of the company 
and to secure its payment and with no inten- 
tion of acquiring the property for the use of 
the company, and in pursuance of a previous 
understanding with another person and to 
implement his intention with respect to the 
property when he bid it in, he agrees to trans- 
fer the property, such agreement may be held 
to be within his implied powers and be given 
effect to by the Court. 

Armstrong v. Grencn, [1919] 3 W. 
W. R. 290 (Man.). 

Power of attorney — Secretary-treas- 
UTer of company — Motion to reject. — 

A power of attorney signed only by the q^/» 
secretary-treasurer of a company, the author- 040 
ity for so doing appearing only from his own 
statement, will be rejected as irregular. 

Alexandra Paper Co. v. Chicoutimi 
Pulp Co. (1919), 21 Q. P R. 
246. 



V. Debentures. 

Debenture of company — ^Not requir- 
ing registration under Bills of 8ale 
Ordinance. — ^A " first mortgage debenture " 347 
given by a company for moneysf advanced 
specifically charging the assets of the com- 
pany with payment of the amount, was held 
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not to be within the provinions ^f Tlie Bill* 
of 8mle Ordiataaee, «bQt was held to be a 
mortgage within - the provisions <yf An 
Ordinance respecting Hire Receipts and Con- 
ditional Sales of Goods and thus, thongb on- 
registered, to have priority over a lien agree- 
ment dated and registered prior to the giving 
of the debenture ^ut not duly renewed. 

Foster v. International Typesetting 
Machine Company; [1910] 2 W. 
W. R. 652 (Alta.) ; 47 D. L. R. 
329. 



VII, 1, Meeting of Sl&arel&oldem, 

Proxy — ^Meetins of sKareKolders — 
Majority— C. O. 17, 1710.— When an act 
is to be performed by more than two persons, 
OAo ^* ™®y ^ validly done by the majority of 
S4o them. The power of attorney in the present 
case is joint and individual, and could be 
acted upon by the majority of the mandatar- 
ies in pursuance of the intention of the man- 
dators, by authorizing one of them to vote for 
the others, notwithstanding the opposition 
of one of them. 

Pitt y. HadHU (1917), 55 Que. S, 

0.166. 



IX. 1« Sliares — Applioation and 
Allotment. 

False representation to snbseriber 
for shares. — A false representation by a 
company's agent to one subscribing for shares 
in the company that all the statutory require- 
ments have been complied with to enable the 
company to commence business, entitled the 
subscriber to refuse payment for the shares 

349 ^^^ ^^ recover cash paid thereon. The renew- 
ing from time to time by the subscriber of a 
note given tor part of the price of the shares 
does not affect such right if the false repre- 
sentations have been continued on the renew- 
ing of the notes. — (Galliher, J. A., dissented 
as to the Court's finding on the evidence that 
the subscriber or her agent was not aware on 
giving the renewals that the necessary condi- 
tions had not been fulfilled and had not 
elected to waive the fraud and go on with the 
contract) . 

Vancouver Life Insurance Company 
V. Richards, [19191 3 W. W. R. 
907 (B.C.) ; 48 D. L. R. 707. 

Misrepresentations by agent of oom« 
pany — '' Statement " shewn to pnr^ 
ehaser. — ^The plaintiff signed an application 
for S2,000 worth of shares in the defendant 
company, an industrial concern, organised 
under the Ontario Companies Act, R. S. O. 
1914, c. 178, and paid $1,000 on account. He 

350 ^^^ shewn a document called a " statement," 
issued by the company, which contained sev- 
eral untrue representations, bearing on the 
value of the shares, such as that all the earn- 
ings would be available for the common stock, 
and that the superintendent of the company's 
factory had an interest in the company. Mis- 
representations were also made to Dim by an 
agent of the company who obtained his appli- 
cation: — Held, that the "statement,*' as it 
was ** issued for the purpose of being used to 
promote or aid in the subscription or pur- 
chase of" the shares of the company, was a 



" prospectus ' within l^e meaning of s. 99 of 
the Ontario Companies Act. — ^The misrepre- 
sentations were sufficient to justify a rescis- 
sion of the agreement (if any) to take shares. 
— If the statement was not a prospectus, no 
prospectqs was delivered at the time the sub- 
scription was obtained, and under s. 101 (3) 
of the Act the i^aintiff wtis not bound by and 
was' entitled to withdraw his subscription; 
and, as no notice of allotment was ever sent 
to him, his withdrawal could be at any time. 
— There was not only no notice of allotment 
to the plaintiff, but there was no allotment. 
What was relied upon — a resolution of the 
directore — was too vague, and was not in- 
tended to apply to the plaintiff, who was 
never entered on tihe company's register as a 
shareholder. — ^The plaintiff was declared not 
to be a shareholder, his application for shares 
was declared to be rescinded, and the defen- 
dant company was ordered to refund the 
$1,000 paid by him. [See 359.1 

McCurdy v. Oak Tire and Rubber 
Co., Limited (1919), 44 O. L. R. 
571; 15 O. W. N. 310. 

Plaintiff eontraotins for original 
slutres in eompany^— CMven sKares al- 
ready issued and Keld by third person 
— Contraotnal relation eontemplated 
not established — ^Entitled to reeover 
moneys and to be removed from list of 
eontribntories^ — Plaintiff applied for shares 
in defendant company, and from the wording 
of such application, and other documents, the q^. 
Court found that he bargained for original doi 
shares in defendant company, which was not 
complied with by giving him shares already 
issued and held by a third party; the result 
being that the contractual relation contem- 
plated was never established, and, the plain- 
tiff having taken prompt steps on becoming 
aware of the facts, was entitled to recover 
back the moneys and securities given to the 
company as a result of his application, not- 
withstanding the liquidation of the company, 
and to be removed from the list of contribu- 
tories. 

Brydges v. Dom. Trust Co,, [19191 
2 W. W. R. 511 (B.C.). 

Subscription for shares * snbjeet to 
eondition — Payment for shares and 
issue of oertiJloates — No formal allot- 
ntent or entry in shareholders' register 
— Sending proxies for nteetinss. — Plain- 
tiff subscribed for shares in the defendant 
company subject to the term that the com- 
pany would erect a steel plant at Medicine q*^^ 
Hat. He paid for the shares in instalments 352 
and some time after receipt of the full amount 
share certificates were sent him. They reached 
his office during his absence. There was no 
evidence of his actual receipt thereof, but 
they were retained. There was no evidence 
of formal allotment of shares to him nor of 
any notice of allotment. He never attended 
meetings but received notices of meetings ac- 
companied by proxies which he filled out and 
sent. His name was not entered in the reg- 
ister of shareholders, but it appeared in a 
ledger account (for the price of his shares) 
in the book which contained elsewhere what 
purported to be a register of shareholders. 
He said in evidence that during certain years 
he regarded himself as a shareholder, but 
understood that he could rescind and with- 
draw or the company could cancel his shares 
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if the company abandoned the steel project 
The company did not erect the plant Plain- 
tiff sued for rescission of the agreement to 
take the shares and for a retarn of the pur^ 
chase-price and in the alternative for dam- 
ages: — Held (Idington, J., dissecting; re- 
versing judgment of Appellate Division of 
Alberta, [19181 1 W. W. R. 98; 12 Alta. 
li. R. 445; 38 D. L. (R. 4S8, which re- 
versed judgment of Simmons, J., [19171 1 
W. W. R. 1431), that the plaintiff must faU. 
Under all the circumstances in evidence, the 
plaintiff de facto became a shareholder of the 
company. The term attached to his subscrip- 
tion was (as shown by the conduct of the 
parties) a condition subsequent and this 
ceased to be operative as a condition when 
the plaintiff became a shareholder. There- 
after it could operate, if at all, only as 
a collateral agreement entitling him to 
surrender his shares and demand the re- 
turn of the money paid for them; and such 
an agreement was ultra vires of the company. 
In accepting a surrender of the shares it 
could have only one of two purposes, either 
to extinguish them — ^an unlawful reduction of 
capital— or to reissue them — an unlawful 
trafficking in its ^ares — an illegal use of its 
capital. — Review of authorities by Anglin, J. 
— The contract was not one to erect a plant 
so as to entitle plaintiff to damages for fail- 
ure to do so. 

Christie v. The Alberta Rolling 
MiUs Company, Limited^ [19191 
1 W. W. R. 572 : 56 S. C. R. 208 ; 
45 D. L. R. 545 (S. C. Can.— 
Alta.). 

Snbsoription for shares induoed by 
false representations of president — Re- 
turn of money paid — Non-compliance with 
provisions of Ontario Companies Act R. S. 
O. 1914, c. 178, SB. 111-117, as to prospectus, 
certificate, etc. — ^Damages. 

Athens v. Waugh and International 
Safe and Register Co., Limited 
(1919), 16 O. W. N. 390. 



IX. 8, Sl&ares — ^Xssne, 

Action liy sliareKolder for deelara* 
tion as to effeet of agreement bo- 
tireen oompany and nominal share- 
Q^^ holder — Plan adopted for vesting control of 
ou4 company in nominal shareholder — Allotment 
of shares — Nothing paid on shares — Illegal- 
ity as regards future shareholders and credi- 
tors—Companies Act, R. S. C. 1906, c. 79, 
88. 58 et seq, — ^Dismissal of action ; 43 O. L. 
R. 617 ; 15 O. W. N. 78, reversed. 

Henderson v. Strang (1919), 10 O. 
W. N. 7 ; 45 O. L. R. 215 ; 48 D. 
L. R. 606. 

Directors — ^Proposed allotment of lin- 
issued shares of authorised oapital by 
directors to themselves — Means of gain- 
ing control of affairs of company — ^Rights of 
355 other shareholders — ^Resolution of directors — 
Declaration of invalidity — Injunction. [See 
340.] 

Bonisteel v. ColUs Leather Co,^ lAmr 
ited (1919). 15 O. W. N. 465; 45 
^ O. L. R. 195. 



Sharoa — TasuJBg at disoonnt — I4»bil« 
itjr of holder — The Oompanios Act, B. 
8. X, 1013, o. 35, ss« 46, 48<~Wlim 

pnrohasor may ropndiato* — Unleas upon 
compliance with the procedure required by s. 
45 of the Companies Act (R. S. M. 1918. o. 
35), a company cannot issue shares at a ais- 
count» and if it does so the holder of such 
shares is liable for the full amount unpaid of 
the nominal value thereof. His misapprehen- 
sion of the legal effect of the arrangement 
does not relieve him. The fact that the local 
manager of the company's creditor enforcing 
the liability was also the secretary-treasurer ^^^ 
of the company at the time of allotment of 3oD 
the shares does not preclude such creditor 
from asserting such liability. If a man agrees 
to purchase from a company paid-up shares 
at a price less than their nominal value he 
may repudiate the agreement at any time 
before he actually becomes a shareholder on 
the ground that the company cannot legally 
give him what he bargained for. The mo- 
ment, however, he does any acts, such for 
example as accepting certificates, attending 
meetings, receiving dividends, etc., which 
show that the company treated him as a 
shareholder, and that he acquiesced in being 
so treated, be becomes a shareholder for all 
purposes and is liable for the amount unpaid 
on his shares. Review of authorities. 

Bank of OttauHi v. Jones, [1919] 1 
W. W. R. 4 (Man.) ; 46 D. L. R. 
407. 



IX. 3. OaUs and Payment for Shares. 

Set-off of olaini against oompany — 
Ho ^eetins of directors anthorisimg 
eall — ^Verbal authorisation by diroetors 
— Irregnlarity of oaU — Inability as 
eontribntory. — Where a call was made for 
the amount remaining unpaid on shares in a 
company and moneys owing on his shares by 
D., who was secretary- treasurer and manager 357 
and a director of the company, were set off 
against monejrs Owing by the company to D., 
80 that his shares appeared as fally paid for, 
but the call had not been authorized at any 
meeting of directors, nor had any authoriza- 
tion of the directors been expressed in writ- 
ing, although evidence was given that authori- 
zation for the call and agreement to the set- 
off had been verbally given by all the direc- 
tors, it was held, on application by the liqui- 
dators on the winding-up of the company, 
that the call was not regular and tlierefore 
was of no effect and there could be no set-off ; 
and D.'s name was placed on the list of con- 
tributories. 

In re Consolidated Investments, 
Limited, Dunlop's Case, [19191 
3 W. W. R. 105 (S. C. Can.— 

Alta.). 

Action for amonnt of call made by 
directors — Validity— 7 Edw. VII. c. 117 
(O.)— 8 Geo. V. c. 20, s. 30 (O.)— Ontario oeo 
Companies Act, s. 15 (6), (7) ^Jurisdiction OOo 
of Ontario Court — Defendant resident in for- 
eign state — Assignee in bankruptcy — ^Assess- 
ment of shareholders — Bona fiaes — Defences 
to action — By-law of directors — Confirmation 
by shareholders — Service out of the juris- 
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diction — Determination of rigbt in former 
action — Res adjudicaia. 

Superior Copper Co,, Limited V. 
Perry and Sutton (1919), 17 O. 
W. N. 90. 



ZX« 4. OaiMiellAtion of Sluuros* 

Company — Application for shares obtained 
by misrepresentations of agent — ''Statement*' 
ocn abewn to purchaser — "Prospect as" — Ontario 
OW Companies Act» R. 3. 0. 1914, c. 178, ss. 99, 
131 (8) — Absence of allotment and notice of 
allotment — ^Rescission of application — ^Retam 
of money paid. [See 350.] 

MoCurdy V. Oak Tire and Rubber 
Co., Limited (1919), 16 O. W. 
N. 310. 

Promoter — laeorporatloii — 8nb^ 
soripUon of stook — ^Fmlse representa- 
tion — Release — Nnlllty— -O. C« 003. 
1047. — ^No subscriber for shares in a com- 
pany can be relieved of his obligation unless 
for reasons which annul a contract — The 
360 promoter of a company cannot release a 
subscriber without the consent of the other 
subscribers. — ^Relief from a stock subscription 
will lie (a) when it has been obtained by the 
publication of names of prominence, the bear- 
ers whereof, however, were not to be per- 
manent or future directors-, (^) if such sub- 
scribers have been relieved of their obliga- 
tions. — ^Under these circumstances the sub- 
scriber may have his subscription annulled, 
and moneys paid by him refunded. 

Leroy v. Davi$ (1919), 65 Que. S. 
C. 497 ; 46 D. li. R. 568. 



IX. 6. Sl&ares — Transfer. 

Transfer of sliares In tmst — ^Form of 
— ^Aeeeptanoe and delivery of — ^Bfan* 
mal clft— O. O. 776} B. 8. C. o. 70, 
as. lOlt lOS. — ^The simple entry in the 
books of the company of a transfer of some 
of its shares in trust to a person designated, 
witiiout delivery of such shares, is illegal, null 
and void, and of no effect. — Delivery of 
861 shares in a company is invalid when they do 
not bear the signature of the transferrer in 
the transfer form, nor in the form authorising 
the company to effect such transfer — ^Parol 
evidence is inadmissible to prove that the 
transferrer of diares in a company has re- 
served the usufructuary ^rights therein. 

Corhy DietUlery Co, v. O'Meara, 
(1918), 65 Que. S. C. 34; 20 S. C. 
R. 101: (confirmed in the Court 
of Kinr s Bttich ; an appeal to the 
Privy Council is now pending). 



Z 1. Oontraete. 

A eompromise afiMeasent between 
creditors of a company is legal when the 
362 company's interests are not thereby affected. 
Ehfenbach v. Wener (1919), 25 R. 
de J. 203 (Que.). 

QAQ &esolntion anthorlsins acreoment — 
*500 Dispute as to passing of resolution — ^Evidence 



— 'Minutes of meeting — ^Action to set aside 
agreement — Damagea-^Reference— <!o8ts. 

Roxborough Gardens of Hamilton, 
Limited v. Davis (1919), 17 O. 
W. N. 36. 

Direetors soiling oontpany's Imsiness 
to themselves — Sluureholders' nteetins 
to eonJlrm — Want of dne notiee to aU 
slLareholders — Ho risitt in ontslder to 
ooniplaln. — Plaintiff held certain premises 
under lease from defendant company which 
lease provided that in the event of the com- 
pany selling or in any way diq;>08ing of the 
restaurant business carried on bv it in the 
same building, it should have the right to 
cancel the lease to plaintiff on certain notice. 
The company being in financial straits, two 
of its directors at a directors' meeting passed 
a by-law sanctioning the sale of the business 
to tdiemselves, the consideration being the 
assumption ot the liabilities. Said by-law 
was confirmed at a shareholders* meeting, the 
minutes of which were signed by aU the 
shareholders except one, who was not shown 
to have been present at, or notified of. the 
meeting. The Court found that the sale to 
the two directors was made bona fide because 
of the financial condition of the company and 
only after they had failed in inducing anv 
other purchaser to take over the business. A 
notice of cancellation of the lease was then 
served on the plaintiff signed by the company 
per said two directors as its officials: — Heldt 
although as against a shareholder or any 
person haing a direct interest in the company 
such a sale from directors to themselves could 
not be permitted to stand unless it was sanc- 
tioned by the shareholders at a meeting at 
which all the shareholders were present, or of 
which they all had notice, the irregularity 
was not such as the plaintiff could take ad- 
vantage of; even if that were not the case 
the Court should not declare the sale void 
under the circumstances because the approv- 
ing shareholders represented the large ma- 
jority of the shares and they could at once 
approve the sale at a regularly called meet- 
ing, which would be a work of supererogation. 

Ch'ommas v. Kensington Cafe, Lim- 
ited, fl919] 3 W. W. R. 301 
(Man.). 



Eztra-pro-Hnoial eapaolty^ 
Greek Case — Oompanies Aet, o. 39, 
R. 8. B. O. 1011 — Holdlns of meetlncs 
ontside provlnoe — ^Wliether a earrylns 
on of business — Section 72 (3) of said 
Companies Act. — ^A company incorporated 
under tiie Companies Act, K. 9. B. C. 1911, 
c. 39, and the memorandum of association of 
which gives it power "to do any or all of the 
above things in any part of the world," has 
the capacity, analogous to that of a natural 
person, to exercise eztra-provincial powers 
(Bonanea Creek Case, [1916] 1 A. C. 666; 
10 W. W. R. 391, discussed).— Section 72 
(3) of the Companies Act, R. S. B. C. 1911, 
C.-39, which declares that "every general 
meeting of the company shall be held within 
the province," applies only to annual general 
meetings, and does not prohibit the holding of 
other meetings outside the province. [See 
397.] 

In re Lands <§ Homes of Canada, 
Limited {Robertson* s Case) , 
[1918] 3 W. W. R. 935 ; 29 M. R. 
173 : 44 D. L. R. 326. 
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Inoorporatlon if insurance eompany 
nnder Ontario Imrwm — Ideente toom Do- 
^aa minion — Antltority to do business 
^^^ tlironsltont Canada — Validity of con- 
tracts of insurance made outside of Ontario 
in respect of property outside of Ontario. 

Re Anglo-American Fire Insurance 
Co. (No, 2) (1910), 16 O. W. R. 
150. 

Incorporation Under Companies Act 
of Canada, R. 8. O. 1906, e. 79 — Com- 
pany aoting as aso>^t for trading llrm 
in Scotland. — The judgment of Masten, J., 
43 O. L. R. 617, 15 O. W. N. 78, was re- 
versed, and the action was dismissed: — Held, 
by Meredith, O.J.C.P., and Britton, J., that, 
the Act under which the company waa incor- 
porated, the Companies Act of Canada, R. S. 
O. 1906, c. 79, requiring a real subscription 
and real payment for the shares of the capital 
stock of the company, the plan devised for 
giving the defendant W. S. the control of the 
company as if the holder of more than one- 
half of its capital stock, was one which the 
company could not lawfully act upon ; it was 
ultra vtres; and the defendant W. S. could 
not retain the position of a paid-up share- 
holder; nor could the company put him in the 
position of the holder of stock upon which 
nothing had been paid, for the stock was not 
so taken — ^it was taken only as a part of the 
whole plan ; and neither the company nor the 
Court had power to make or enforce against 
him a new and different contract. — If the 
transaction could '«be regarded as intra viree, 

367 there was no loan to W. S. nor to W. S. & 
Son ; if there were a loan to a firm of which 
W. S. was a member, it would not come within 
the prohibition of s. 29 (2) of the Act ; and 
the law recognizes the separate existence of co- 
partnership firms such as W. S. & Son. — Per 
Riddell, J.:— The shares allotted to W. S. 
were paid-up shares — the transaction consti- 
tuted payment in full for the shares. But the 
real question was whether the agreement was 
intra vires. The deposit of the money with 
the firm of W. S. & Son was not a loan to a 
shareholder, within the meaning of s. 29 (2) 
of the Act; and the firm was not the share- 
holder. In Scotland a firm is a legal person 
distinct from the partners of whom it is com- 
posed (53 & 54 V. c. 39, s. 4 (2) (Imp.)); 
and the status of a partnership in Scotland 
determines its status in Ontario. — Per 
Latchford, J. : — ^The plan according to which 
the $51,000 was deposited with W. S. & Son 
was not ultra vires of the company. The 
shares allotted to W. S. were to be re^^arded as 
paid^p; but the deposit of the $51,000 was 
not a loan to a shareholder — the firm was not 
a shareholder — and the provisions of s. 29 
(2) were not contravened. 

Henderson v. Tirana (1919), 45 O. 
L. R. 215: 16 O. W. N. 7; 48 
jy. Tj» R. 606. 

Incorporation in Saskateliewan — 
Capacity to carry on business in On- 
tario. — The judgment of Masten, J., 43 
O. L. R. 451, 15 O. W. N. 428, was reversed, 
the appellate Court holding that the defen- 
dant could not succeed upon the defence i^f 

368 *^^*^^ vires: in entering into the agreement 
sued on, the plaintiff company, incorporated 
in Saskatchewan, was not carrying on busi- 
ness beyond the limits of Saskatchewan; the 
company executed the agreement in Sas- 



katchewan, and by it was bound to sell the 
land with which it dealt to the plaintiff on 
the terms which the agreement contained, and 
the fact that it w as executed by the defendant 
in Ontario did not affect the question whe- 
ther the plaintiff company was carrying on 
business in Ontario — ^nor did the facts that 
the oral arrangement for sale was made in 
Ontario, and a promissory note for part of 
the purchase-money was given to the com- 
pany s agent there, and tibat payments tiiereon 
were received by the agent there, bear upon 
the question. — Bonanza Creek Gold Mining 
Co. V. The King, [1916] 1 A. C. 566, distin- 
guished. The Court agreed with the conclu- 
sion of Masten, J., that the company had, by 
its incorporation, no capacity to carry on 
business beyond the limits of Saskatchewan, 
and that the declaratory Act of the Sas- 
katchewan Legislature of 1917 could not give 
validity to transactions entered into beyond 
those limits and Defore the passing of the 
Act; and also with his disposition of the 
defence based on misrepresentations. — Re- 
marks .by Hodgins, J. A., on the application if 
the doctrine of comity. [See 377]. 

Weyhurn Toicnsite Co., Limited v. 
Honshurger (1919), 45 O. L. R. 
176; 15 O. W. N. 428 [S. Ct 
decision, see 427]. 

Industrial concern — Transfer to, of 
secret process — Sale of assets — Issue of q^jq 
shares to vendor in payment — Contract — OOV 
Half-interest in shares — ^Agent — Commission. 

OoU?ie V. Baguley (1919), 16 O. W. 

N. 231. 



Semhle, where a ntortcase by a company 
had the seal of the company affixed in the 
presence of two directors (one of whom was' 
the secretary) and of **W. P. Morgan, assist- 
ant secretary,'* there being no appointment 
proved authorizing W. P. Morgan as an as- 
sistant secretary, or otherwise, to sign the 
mortgage, or authenticate the affixing of the 
seal, the execution was bad as not complying 
with Art. 76 of Table A of the Companies 
Act, and, where one of the mortgagees was 07 a 
a solicitor who had prepared the document, ^*^ 
instructed its mode of execution, and been 
appointed solicitor for the company prior to 
its execution, knowledge of the defective exe- 
cution was brought home to the mor^agees 
and they were not protected by the principle 
contained in RoyaH British Bank v. Tur- 
quand, 6 M. & Bl. 327. (The mortgage was 
held good however by reason of conlrmation 
of subsequent mortgages). 

Innes d Griffith v. Cameron VaUoy 
Land Co., [1919] 1 W. W. R. 752 
(B.C.). 

Powers of mannf aotnrins oompany 
incorporated by Dominion antliorily 
— Chiarantee of acconnt of anothor 
contpany witK liank. — The defendants, a 
company incorporated in 1910 by a charter 
of the Dominion of Canada, had, by the char- 
ter, power (b) to manufacture, buy, and sell orri 
hardware, etc., and (i) "to guarantee the **■•■• 
contracts of or otherwise assist," any busi- 
ness which the defendants were autiiorised 
to carry on," or "any business . . . cap- 
able of being conducted so as directly or in- 
directly to benefit" the defendants: — Held, 
that the giving by the defendants of a guar- 
antee of the account with the plaintiif bank 
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of a company carrying on a business which 
the defendants were authorised to carry on, 
and conducted so as directly to benefit the de- 
fendants, was within the powers of the de- 
fendants under their charter. — Union Bank 
of Canada v. A. McKillip d Sons, Limited 
(1913-1915) , 30 O. L. R. 87 ; 51 Can. S. C. R. 
518, distinguished: — Heldt also, that no for- 
mal authorisation of the ffoarantee by the 
directors or shareholders of the defendant 
company was necessary. The directors acted 
in matters incidental to the business of their 
company through their general manager and 
secretary; and the defendants were liable 
upon an instrument executed under the seal 
of the defendants and the hands of tlie* gen- 
eral manager and acting secretary. — Hovey 
V. Whiting (1887), 14 Can. S. C. R. 515, 531, 
532, followed. 

Bank of Ottawa T. Hamilton Stove 
and Heater Co. (1919), 44 O. L. 
R. 9i2;46D. L. R. 706. 



X. 3. Poireni Over Members. 

Joint stook etompany — Management 
• — Intervention by Conrts — Salary of 
direotore — O. C. 361. — Only fraud will 
justify the courts in interfering in the man- 
agement of the busiDess of a joint stock com- 
o»70 pany. — Want of observance of the law will 
^ * ^ also justify intervention by the courts. — ^An 
action to recover sums alleged to have been 
paid, under a resolution, to directors of a 
joint stock company and directed against each 
one of them personally, will be dismissed. The 
proper proceeding would have been to have 
such resolution set aside by the courts. 

Mack y. Dresser (1919), 25 R. L. 
n.8. 297 (Que.). 



Proeeedinss By and Against 
Companies* 

Foreign eompany — Ofloe within tbo 

JiroTinee — Declinatory ezeeption. — ^A 
oreign company may be sued in the province 
S73 ^' Quebec, if it has leased an office therein, 
used by the president, when he is in the pro- 
viace, and from which matters are referred 
to the head office. 

Stapleton v. Reid Newfoundand Co. 
(1919) , 20 Q. P. R. 477. 

Unlawful meeting — Refnaal of eom« 

pany to contest snit — Interrontion of 

*V7A sluureboldors for tbat purpose — O. P. 

Ol^ T7, 220. — ^Wheie there is no collusion on 
tiie part of the company, an individual share- 
holder therein cannot contest a suit directed 
againBt the company. 

Langevin v. L* Union 8t. Joseph 
(1918), 55 Qae. S. C. 29. 
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Joint stoek oontpany — Subscription 
to sto^ — Meeting — Notiee — ^Loan. — 

l^e director of a joint stock company cannot 
complain in the mon^ of September that he 
did not receive notice from the directors of a 
meeting held in April, at which a resolution 
was adopted to make a loan upon the security 
of privileged stock subscribed for by such 



director, with the object of using the funds 
for the furtherance of the company's objects. 

Prudential Trust Company v. Bro- 
deur (1919), 25 R. L. n.8. 335 
(Que,). 



XTT. Foreign Contpanies. 

Company — Incorporation in Manitoba — 
Carrying on business in Ontario without 
license under Extra Provincial Corporations 
Act — ^Assignment to company of contract of 
person resident in Ontario to purchase land 37 A 
in Saskatchewan — Procuring execution by 
purchaser at assignment and acknowledgment 
of notice — Sections 7 and 16 of Act — ^Action 
brought by company in Ontario — Capacity of 
company — Letters patent of incorporation 
purporting to confer capacity to exercise pow- 
ers in any part of the world — ^British North 
America Act, s. 92— Defence based on mis- 
representation — Failure to establish — 
Judgment for speeifte pevformanee. 

Canadian Freehold Securities Co., 
Limited v. McDonald (1919), 16 
O. W. N. 139. 

Company — Incorporation of Saskatche- 
wan company by memorandum of association 
under Saskatchewan Companies Act — In- 
capacity to carry on business beyond limits of 
Provinc^-^Effect of subsequent declaratory 
legislation upon transactions beyond limits — 
Contract for sale of land in Saskatchewan by 377 
company to person in Ontario — Contract ex- 
ecuted in Saskatchewan by company and by 
purdiaser in Ontario— Carrying on business 
beyond limits — ^Ratification of previous oral 
arrangement — Agreement not void because 
executed by purchaser in Ontario— Action by 
company for speeillo pertormanoe — De- 
fence — Misrepresentations — Failure to 
prove ; 43 O. L. R. 451 ; lO O. W. N. 49, re- 
versed. [See 368: and for the Supreme 
Court decision, 427.J 

Weyhum TowntUe Co., Limited v. 
Honshurger (1919), 15 O. W. N. 
428 ; 45 O. L. R. 176. 

Foreign company — Unlicensed — Ac- 
quiring or holding land — Companies Act, 
s. 119 — Title good except against Crown 
— The title to land acquired and held by an 
unlicensed foreign company is not invalid orro 
under s. 119 of the Convpanies Act, as against o7o 
any other than the Crown. — ^A corporation 
of one state has the right to exercise all or 
any of its powers in another btate, unless the^ 
law-making power of the latter state has for- 
bidden it to do so. — ^A province has the right 
to pass legislation prescribing the conditions 
upon which any corporation not incorporated 
under the laws of tne province may acquire 
or hold real estate in the province or prohibit- 
ing it from doing so. — References to authori- 
ties. 

Camphf^ V. Morgan et ol., [1919] 1 
W. W. R. 268 (Man.). 

Unregistered foreign oontpany — ^In- 
eapaoity nnder Foreign Oontpanies 
Ord inanee to maintain aetion — 379 
Wl&etlter ground for setting aside de- 
fault Judgment. — The incapacity of an 
unregistered foreign company to maintain an 
action under s. 10 of the Foreign Companies 
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Ordinance must be raised by defence, and 
cannot be a ground for setting aside a default 
judgment obtained by it. 

Western Canada RanoMng Company 
V. Begg, [1919] 2 W. W. R. 861 
(Alta.). 



XHI. DiTldenda. 

niesml dl-Hdend — Fietitious pr 
Reimbnraement — ^Bonda — 0« O. 103S» 
1040} R. 8. Q. 4736, 5999.— A dividend 

paid out of the capital stock of the company 
is illegal. — The recipient of any such dividend 

380 is bound to make restitution in kind or sur^ 
render the bonds received therefor at their 
par value, or at the price for which he sold 
them. — The Paulian action is not applicable 
to cases of this nature, and there can be no 
acquired prescription of such action by the 
lapse of one year. — Such action may be taken 
against the directors and any shareholder re- 
ceiving such illegal dividend. 

Hyde v. Scott (1918), 28 Que. K. B. 
80 : 47 D. L. R. 260. (An appeal 
to the Privy Council is now pend- 
ing.) 

Pro-HsioAAl direotors — Proape«tiui 
— DiTldemd not •«med — IdablUty of 
dirootora — O, O. 1053} R. 8. C, o« 79, 
am. 26, 43, 70, 76, 86 127.— A dividend 
declaration paid out of the sale of stock is 

381 illegal. — ^Directors are personally responsible 
when a company commences business before 
observing all the legal formalities.— Equally 
illegal, under similar circumstances, is an 
election of directors. — Directors acting 
fraudulently are jointly and severally an- 
swerable therefor. 

Lefehvre v. Prouty (1918), 64 Que. 
S. C. 490. 



XV. A. Windias-mp midor Pro-Hnolal 

Aeta. 

Voluntary ivindins-np — Ontario (Com- 
panies Act, R. S. O. 1914, c. 178— <;iaim of 
sales-manager for salary and commissioner^ 
Allowance of sum based upon present value of 
382 salary for unexpired term after winding-up 
order — Disallowance of claim for unearned 
commissions — Agreement with company — 
Executed contract — ^Absence of seal and by- 
law — Section 92 of Act — Right to rank on 
^assets — Claim for preference disallowed. 

Hawkins v. AUied Truck Co,, Lim- 
ited (1919), 16 O. W. N. 381. 
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2. Wimdinr^'np — Petition 
and Ordov, 



Windlns-iip — Petition opposed liy 
other ereditore — Rii^t of petitioner to 
order — ^Whether creditor may be both 
eeenrod and nnaeenred« — ^Whlle a credi- 
tor of a company who is unable to secure 
payment of his debt is, as between himself and 
the company, entitled ex dehito fuiiitiae to a 
winding-up order: Re South Bast Corpora- 
tion, Limited, 8 W. W. R. 297, 8 Alta. L. R. 
400; yet, as between^ tfa« i»etitloner and the 



other creditors, there is po such em dehito 
right: In re Crigglestone Coal Co., [1906] 
2 Ch. ^7 at 331. — ^A winding-up order re- 
fused, on the ground that unsecured credi- 
tors, other than the petitioner (in this case 
two-thirds in value of the unsecured credi- 
tors), were opposed to the petition. 

Re The Edmonton BreuHng d Matt- 
Iny Company, Limited {No. 2), 
1918] 3 W. W. R. 988; 14 Aha. 
i. R. 366 ; 43 D. L. R. 748. 
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R. S. C. c. 144, applies to commercial com- 
panies only, and not to sporting or amuse- 
ment corporations. — And this, though there 
be in their charter the permit to sell soft 384 
drinks, candies, fruit, and cigarettes. — ^The 
creditor who falls to object at a meeting for 
the purpose of winding-up the company that 
it does not come within the Dominion Act, 
is not debarred from raising the point by in- 
tervention. 

lAingevin T. Stadium Company 
(1917), 65 S. C. 165; 19 Q. P. 
R. 246. 

Petition by shareholders for wind- 
ins-np order — Opposition by company — ^^^ 
Question whether company insolvent — In- • OOO 
guiry bv accountant — Winding-up Act, R. 8. 
C. 1906» c. 144, s. 16 — Adjournment of 
hearing of petition. 

Re Imperial Steel and Wire Co,, 
Limited (1919), 17 O. W. N. 
11. 

Petition hw person alleging hioaaelf 
to be a oreditor — Service of demand for 
payment remaining unsatisfied — Sole founda- 
tion for allegation of insolvency — Reasonable 
doubt whether daim could be established — 
Refusal to retain petition — Dismissal with 
costs— Winding-up Act, R. S. C. 1906, s. 144, 
ss. 5, 14. 

Re Meaford Manufacturing Co. 
(1919), 17 O. W. N. 153. 
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XV. B« 3. Idamidator. 



Idanidator^e 

— An application to reduce the monthly re- 
muneration of a liquidator, cm the groand 
that the liquidation is at a stage where his 
entire services are no longer reqoired, will 
be refused upon opposition by creditors whose 
claims form a substantial portion of the ag- 
gregate. — On an application without notice 
or filing of material, the following resolution, 
passed at a meeting of the creditors, was 
submitted to the Court: "That in the opln- 3g7 
ion of this meeting the expenses for legal and 
accountancy work of this liquidation are ex- 
cessive, and this meeting asks Mr. Justice 
Murphy to appoint a solicitor for the liquida- 
tion on a monthly salary basis, and to bring 
all possible pressure to bear to secure an 
early termination of the liquidation, and to 
this end the creditors ask that the liquidator 
continue to give his whole time to the work 
of the liquidation." — Held, that the resolu- 
tion as submitted cannot be dealt with by the 
Court but that if any party interested de- 
sires to bring any of tiie matters therein re- 
ferred to before the Court, he may do so by 
application in proper form, accompanied by 
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proper eyideaee, in aooordaace with tlie 
established practice of the Court 

In re DanUnion TruMt Cewutmmp 
(1918), 25 B. C. B. 037. 

IMTldend aKeet — JXotk^m to ovoditora 
— O. P. 880| R. fl. O. o, 1044, as. 134, 
lSS.--There k nothiiif ia the law 4o avth- 
oriae the Conrt to ratify and approve of the 
dividend aheet prepared by the Bquidator of 
an insolvent company and the aoooont of his 
Qoo administration. — ^The remnneration of a liqui- 
^'CX) dator is only payable after such notice to the 
creditors, contrlbutorieB, and shareholders, or 
members, as the Court may* order. — No regu- 
lations having been made by a majority of 
the jadges of the Court of King's Bench of 
the Province of Quebec for the dedaration 
of dividends, the liquidator must give notice 
of the cUvidend sheet in accordance with C.P. 
880. 

In re Orifiths d Co., Ltd. (1918), 
20 Q. P. R. 335. 



3P«titl0» tm mUoto Uqnidrntor f i 
nor\ •Aae — Claoa of a«tio» — ^B 8. 0« o. 144, 

389 aa. 81, 82, 84, 106.— ▲ petition for reliev- 
ing « liquidator from his duties, if resisted, 
is to be considered as a proceeding in an ac- 
tion of the second dasa. 

In re Metro Pioturee, Ltd, (1918), 
20 Q. P. R. 228. 



XV. B. 5. COalata* 

Claim upon assets by assignee of judgment 
against company — Judgment obtained by 
company against assignor (director) for dam- 
ages for misdemeanour — 6et-off — Equitable 
390 ^^^ ^ retain dividend until amount of judg- 
ment against assignor contributed — I>?ter- 
mination of existence and nature of indebted- 
ness of assignor — Master's report — Appeal — 
Reference back. [See next case.] 

Re BaUey Cobalt Mines Limited, 
Bailey Cohait MintfS Limited v. 
Benson (1919), 15 O. W. N. 390; 
45 D. L. R. 585. 

On the 11th June, 1914, B. recovered 
judgment against the company for $90,- 
788.89. On the 26th of that month, an order 
was made for the winding-up of the com- 
pany. On the 15th February, 1915, B. as- 
signed his judgment to the claimants. On 
the 29th June, 1915, the company and the 
liquidator appointed in the winding-up began 
an action against B. and others, directors of 
Q01 ^^ company, for misfeasance. On the 15tii 
09 1 September, 1915, the plaintiffs in that action 
obtained a judgment against B. with a refer- 
ence for the assessment of damages; and on 
the 14th February, 1917, the Master's report 
assessing the damages at $424,560 was filed. 
The claimants, the assignees of B.'s judgment, 
■ought in the winding-up to rank upon ttte 
assets of the company for the amount of the 
Judgment; but the Master (as he stated in 
an interim repbrt) refnaed to permit them to 
receive any distributive ahare unless and un- 
til the amount of the judgment recovered 



a«^inst B. had been contrfhutad, by or on 
behalf of B., to the assets of the company. 
No oral evidence was given or tendered tefore 
the Master ; the daimants put in, aa proof of 
their daim to rank as creditora, the judgment 
obtained by B. and the assessment to them- 
selves; and the liquidator, in aunport of the 
set-ofP or equity which he asserted, put in the 
judgment against B. and the Master's report 
made pursuant thereto: — ffeld. by Masten, 
Jm on appeal from the Master^s interim re- 
port, that a person cannot be conduded or 
affected by a judgment to which he was not 
actually, or in consideration of law, privy; 

B. and his assignees were not priviea wiUda 
the meaning of the rule; and, even if they 
were, the liquidator oould not assert his sag* 
gested equity because the action in which the 
judgment was recovered against B. was com- 
menced after the aaaignment to the claim- 
ants ; and, therefore, the liquidator had failed 
to establish, by any evidence admissible 
against the daimants, the facts on which to 
found a set-off or equity. — MeroantHe Iwoett* 
ment and OenenU Trust Co, v. River Plate 
Trust Loan and Agency Co., [1894] 1 CSh. 
578, 593, referred to.— -(1) That no right of 
set-oif proper ever arose; the right must be 
mutual ; and ' a misfeasant cannot set-off 
money due to him from a company against 
sums due for misfeasance. — In re Anglo- 
French Co-opera4ipe Society, Ea p. PeUy 
(1882), 21 Ch. D. -t92, and Crain v. Wade 
(1917), 55 (Jan. S. C. R. 208, followed.— 
(3) But, if the claim to rank as a creditor 

on the assets of the company were made by 391 
B., he would not be entitled to receive any 
share of the fund without paying that which 
he had been found liable to contribute to the 
fund. — In re Rhodesia Ooldfields, Limited. 
[1910] 1 Ch. 239, 246, 247. knd ifTre Na- 
tional Live Stock Insurance Co., Limited, 
[1917] 1 Ch. 628, followed.— (4) Apart from 
statutory enactment there is nothing — and 
there is nothing in the Winding-up Act, R. S. 

C. 1906, c. 144 — to prevent a creditor assign- 
ing his daim pending the winding-up. — (5) 
A debtor cannot set-off against the assignee 
of a debt due from him, any claim against the 
assignor which has arisen since the assign- - 
ment was completed by notice to the debtor, 
unless such claim arises out of the same con- 
tract as that from which the debt assigned 
arose, and is intimately connected with it; 
and this rule applies to debts proved against 
a company and afterwards assigned, and pre- 
vents the liquidator from setting-off against 
the assignee a claim against the assignor 
founded on a breach of trust. — In re Milan 
Tramways Co., Ea p. Theys (1882-4), 22 
Ch. D. 122. 25 CJh. D. 587, followed.— There- 
fore, if due notice of the assignment was 
given to the company before the declaration 
of the dividend and before recovery of the 
judgment against B., and if t&e assignment 
of B.'s judgment was bona fide, no right of 
set-off and no right to retain the dividend 
arose.-T-The order of Masten, J., was varied 
upon appeal, and the case was referred back 
to the Master in order to have the existence 
and nature of B.'s indebtedness to the com- 
pany in liquidation determined. 

Re BaUey CobaU Mines Limited; 
Bailey Cobalt Mines Limited v. 
Benson (1919), 44 O. L. R. 1; 44 
D. L. R. 692. 
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XV. B« 7. Oenerally. 

EjEeontlon asalnst oompaay by leave 
of Court — Limit to prooeedinse by 
Bhoriff — Retnm for pnrpoie of plaintiff 
proeeedins asainst direetom under tbo 
Companies Ordinance (Alta.), e. 54 — 
Bnflleiency of retnm« — Notwithstanding 
the wording of s. 23 of the Dominion Wind- 
ing-up Act, providing that "everj' . . . 
eseention put in force against the estate or 
effects of the company after the making of the 
392 winding-up order shall he void/' a plaintiff 
may hy leave of the Court proceed to judg- 
ment and execution, and such leave should be 
given where the purpose of such proceedings 
is to fulfil the conditions so as to justify pro- 
ceedings by plaintiff against directors of the 
company under s. 54 of the Companies Ordin- 
' ance (Alta.). The sheriff's return is suffici- 
ent for that purpose in stating cnat by reason 
Of the winding-up order the execution is un- 
satisfied; and the sheriff's proceedings should 
be limited to such a return, and he should not 
be permitted to levy under the writ of execu- 
tion (In re ExhaU Coal Mining Company, 
4 DeG., J. & S. 377, and PukuUki y. Jardine, 
26 O. L. R. 323, and other cases referred to). 

Risler v. Alberta Newspaper$ Lim- 
ited; Oaf met v. Alberta News- 
papers, Limited, [1919] 2 W. W. 
R. 326 : 14 Alta. L. R. 460 ; 46 D. 
L. R. 636. 

Insolvency of tmst company inoor- 
porated by Dominion authority — 
Windins-up — Company lieensed to do 
business in Ontario. — A trust company 
incorporated by Dominion authority, applied 
under the Loan and Trust Corporations Act 
of Ontario, R. S. O. 1914, c. 184, for registry 
in Ontario, and, as a term of receiving a 
license to do bosiiiess, was required to furzdsh 
a bond for the due performance of the duties 
of any office to which it might be appointed 
under the terms of its charter and the license 
granted. The trust company procured the 
defendants to give a bond, in favour of the 
Attorney-General for Ontario, in trust for all 
persons who should become creditors of the 
QQQ trust company by reason of any business done 
OuO in Ontario; THie trust company was appointed 
executor of a will, and undertook the admin- 
istration of the testator's estate in Ontario; 
in dealing with that estate, it paid capital 
money to two beneficiaries who were entitled 
to income only. The trust company became 
insolvent and was ordered to be wound up. 
Hie liquidator obtained from the Court an 
order relieving the company from the execu- 
torship and for the passing of the accounts. 
Upon a reference, the trust company was 
found liable for the amounts improperly ad- 
vanced, and was declared entitled to a lien 
upon the accruing income of the beneficiaries. 
This action having been brought upon the 
bond: — Held, that neither the trust company 
nor its sureties could question the constitu- 
tional validity of the Act under which the 
bond was demanded and given. — Judgment of 
Latchford, J., 4 O. L. R. 234, upon this 
brandi of the case, affirmed: — Held, also, 
that the sureties were not liable for any 
greater sum than the principal debtor; and 
tiie amount of damages assessed by Latchford, 
J., was reduced to the amount for which the 
trust company was liable in respect of the 
k advances made to the beneficiaries — the sure- 



ties, defendants, becoming subrogated to the 
lien upon the accruing income. 

Aiiomey-Oeneral for Ontario v. 
Raiiway Passengers Assurance 
Co. (1918), 43 O. L. R. 106; 43 
D. L. R. 344. 

Report of ref e ree A ppeal from — Order 
of referee directing amendment or setting oq^ 
aside of notice of appeal and staying hearing ^^^^ 
of appeal— Order vacated as made without 
jurisdiction — Costs. 

Re Anglo-Amerioan Fire Insurance 
Co, {No. 1) (1919), 16 O. W. N. 
149. 



Windins-up — ^Inunovcable by desti- 
nation — ^Mortsase creditor — Autbor- 
isation of Court — Ifullity of sale — 
Price of — Form of action— C. O. 379, 
380, 1480, 2268; C. P. 668; R. 8. C. 
c. 144, s. 133. — In a saw-mill, the boiler 
and engine built into a concrete foundation, 
and the shafting and pulleys are clearly per- 
manent and are immoveable by destination. — 
Under such circumstances, hypothecary credi- 
tors are governed by C. O. 379-380. — Axk au- 
thorization given by a Judge to the liquidator 
of an insolvent company to sell a boOer and 
engine does not cover a boiler and engine 
immoveable by destination. — Such order will 
be quashed under s. 133 of the Winding-up 
Act in view of the fact that the boiler and 
engine are immoveable by destination. — ^Tn 
such case, the mortgage creditor is not held 
to refunding the monev paid by the bu^er to 
the liquidator for such boiler and engine. — 
The liquidator contesting a petition presented 
to set aside a sale made by him, cannot, in 
appeal, contend that he was not authorized to 
contest the petition in the Superior Court. — 
Where the parties are before the Court, the 
fact whether proceedings should have been 
had bv way of petition or suit-at-law is not 
matenal. 
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In re Royal Agricultural Schools 
(1919), 26 Que. K. B. 527. 



XV, B. 8. Contribntories. 

Application by land corporation for 
■liares — Acceptance by directors — Allotment 
of shares to nominee of corporation — Ques- qq^ 
tion whether shares paid for by effect of Ot70 
agreement between company and corporation 
— Independent agreement—'Liatillty of nomi- 
nee as shareholder — Estoppel — Companies 
Act, R. S. C. 1906, c. 79, s. 41— Trustee — 
16 O. W. N. 62, affirmed. 

Re British Cattle Supply Co,, Lim- 
ited; McHugh's Case (1919), 16 
O. W. N. 206. 

EstoppeL — A shareholder hM to be 
estopped from disputing his liability to be 
placed on the list of contributories of the 
above-named company. — Quaere whether the ryckPm 
holding of shareholders' and directors* meet- oVJ7 
ings is a carrying on of business. — Oertain 
resolutions of a company held to have been 
regularly passed under the company's memor- 
andum and articles of association and Act of 
incorporation, and shares issued in pursuance 
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of such resolutions held to have been validly 
issued. [See 365.] 

In re Lands d Homes of Oiuiada, 
Ltd,, [1918] 3 W. W. R. 935; 
44 D. L. R. 325 ; 29 M. R. 173. 

Eridenee of books and dooaments. — ' 

Application by liquidator to place a name on 
the list of contributories refused because from 
certain books and documents, being the only 
evidence produced, it appeared that while 
entries and writings had at one-time been 
made (including stock certificate) to show 
the person in question to be a shareholder, 
there had been subsequent crossing out of 
398 certain of such entries and writings and a 
cancellation of shares, and a repayment of 
money paid for shares, ana it was held that, 
in the absence of evidence to the contrary, the 
Court must presume that all the steps and 
proceedings necesary to bring about or au- 
thorize the cancellation were taken and that 
reasons to justify same existed. — ^Where there 
ifl a bona fide dispute concerning the validity 
of the -holding, or the contract to take, shares, 
a company may compronrise and may bona 
fide cancel the stock in question. 

Be Alheria Loan d Investment Co., 
Ltd., in Liquidation: Dr. Laf- 
ferty's Case, [1919] 1 W. W. R. 
603 (Alta.). 

Forfeitnre of shares — Windins-up 
under Dominion Winding-np Aet — 
Iiiability as eontribntory of persons 
ork#\ ^rliose shares forfeited. — Judgment of 
099 Morrison, J. ([1918] 3 W. W. R. 477) up- 
held, that where the power of forfeiting shares 
has been properly and legally exercised, the 
.person whose shares have been forfeited has 
ceased to be a member or shareholder of the 
company, and is not liable to be put on the list 
of contributories, on a winding-up under the 
Winding-up Act, R. S. C. 1906, c. 144. 

Bchetky v. Bradshavo, [1919] 2 W. 
W. R. 885 (BX3.). 

Sliares payable by instabnents — 
Kisbt to eall np whole amount unpaid 
— Windinsr-np Aet, R. 8. O. 1006, e« 
144 — '* Debt " — Meaning of in proTlso 
to s. 58—'* At the time when his UabU- 
ity eomnienoed ** — ^Meaning: of in ■• 53, 
— Under the Winding-Up Act, R. S. C. 1906, 
c. 144, leave will not be granted to call up 

400 the whole amount remaining unpaid on 
shares where the time fixed for payment by 
the terms of the shareholder's application 
has not arrived, since in the proviso to s. 58 
of the Act which reads: "provided that no 
can shall compel payment of a debt before 
the maturi^ thereof," the debt referred must 
be held to be the debt created by the contri- 
batory*s application for shares and the com- 
pany's acceptance of it and payable as therein 
set out. 

In re The Alliance Investment Corn- 
pany {Canada), Limited {in 
Liquidation) ; MoCauslan^s Case, 
[1919] 1 W. W. R. 17 (Alta.). 

Speeial eontraet with subseriber for 
■hares — Allotment — Notice — Acting as 
shareholder — ^Transfer of shares not paid for 

401 — Approval of directors — Liability to calls — 
Dominion CJompanies Act, R. S. C. 1906* c. 
79, as. 58, 59, 06, 66— Call made upon 



directors' shares only — Invalidity — ^Nova- 
tion — Surrender — Compromise. [See 404.] 

Re Port Arthur Wagon Co., Limited, 
Tudhope*s Case, Sheldon's Case 
(1919), 16 O. W. N. 65. 

Subscription for shares — Redueed 
capital — ^Power of attorney — ^Prospee- 
tus.— S. signed an application for shares in 
a company to be formed under the name of 
the Port Arthur Mfg. Co., with a capital of 
one million dollars. The company was incor- 
porated with the name of Port Arthur Wagon 
Co., the capital being $750,000. S. was 
allotted his shares, elected a director and exe- 
cuted a power of attorney, giving authority 
to sign his name to the prospectus of the Af\0 
company, which on the hearing, he swore he ^^X)^ 
had done on being told that paid-up shares 
had been transferred to him for services 
rendered. The company having been placed 
in liquidation, <S. was settled on the list of 
contri'butories for the price of the shares sub- 
scribed for, but the order placing him on said 
list was set aside by a Judge, confirmed by 
tbe Appellate Division. — Held, Anglin, J., 
dissenting, that &. was proi>erly placed on 
the list; that his conduct evinced an intui- 
tion to become a shareholder, and that the 
reduction in the capital stock and the 
change in the name of the company did not 
warrant a rescission o| his contract. 

In the Matter of the Port Arthur 
W-agon Company, 8myth*s Case 
(1919), 57 S. C. R. 388; 45 D. 
L. R. 207, [S. Ct Oan.--Ont.]. 

Contributories — Order of Master 
reversed by Judge in Court — ^Motion for .^. 
leave to appeal to Divisional Court—Import- 4Ut> 
ance of question — Confiicting decisions — 
Doubt as to correctness of order. [See 401: 
404.] 

Re Port Arthur Waggon Co., Lim- 
iied-^Tudhope's Case — Shelden's 
Case (1919), 16 O. W. N. 297. 

Contributories — Application for 
shares — Allotment — Notiee — Ac- 
oeptanee — Speeial contract as to pay- 
ment — ^Transfer of shares not paid for 
— Approval of directors — Liability to 
eaUs. — In March, 1910, T. applied for 
shares in the company, which had been in- 
corporated in January, 1910, under the Do- 
minion Companies Act, R. S. C. 1906, c. 79. 404 
His application was addressed to the direc- ^^■'^ 
tors, and read: "I hereby apply and sub- 
scribe for 100 shares . . . and agree to 
accept same, or any lesser amount that may 
be flJlotted to me, and agree to pay for the 
same as foUotv^s: 20 per cent, on signing 
hereof and 10 per cent, each succeeding mont£ 
until fully paid. ... I hereby authorise 
the secretary ... to register me. on the 
•books of the company as bolder of said 
shares." The 100 shares were allotted to T., 
notice of allotment was given to him, and lie 
became a shareholder, director, and president 
of the company, but paid no part of the price 
of the shares: — Held, that the allotment and 
notice amounted to an acceptance of the offer 
contained in tbe application; and, under the 
contract thus formed, T. did not become a 
subscriber for ^ares subject to call, but a 
subscriber upon the terms of the contract — 
the payments of 20 per cent, and 10 per cent 
became due by virtue of the contract, and 
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wer« not "calls'* within the tncaniay of ^bt 
Act, 88. 58 et 9eq, — In Aapitt, 1910, T. de- 
sired to retire ft-otti tbe company, and made 
an arrangeoieAt with big co-dfrector« for relief 
from liability in respect of his mtMCription. 
This was in conseqmence of a change in the 
poUcy of the company. On the 20tli Angnst, 
I&lOL T. signed a memorandum of transfer to 
h, 01 "all my rights under this sntwcription/* 
and L., in writing, accepted the transfer. At 
a meeting of the directors held on that day, 
T.'s resignation as a director was accepted, 
and a resolatlon passed approving and sanc- 
tioning the transfer of T.'s mibscriptlon. At 
the same meeting it vmn resolved " niat a call 
be made apon the direetom for payment of 
25 per cent of the amount of their striMcrip- 
tions.** The appropriate entHes transf^ttlBg 
die shares from T. to L. were made in tftie 
books of the company. Die arrangements 
bettv^een T. and his co-directors were made 
honestly, in good faith, and before the com- 
pany had incurred any substantial Habtlitiet. 
The company afterwards trent actirely into 
business, incurred large liabilities, and soon 
became insolvent; a winding-up order was 
made in .Tanuary, 1913. In the winding-up 
the liquidator sought to make T. a contribn- 
tory in respect of the 100 shares> and the 
Master found T. liable, for the reason, among 
other reasons, that' payments were in arrear 
under the terms of his subscription, and the 
diares could not, as the Master thought, be 
validly or effectively transferred :— ^ff eO, upon 
A/\A &PP^^ ^^^^ ^^® Master's ruling, that s. 66 of • 
404 tbe Act, wbich provides that '' no shares shall 
be transferable until all previous calls thereon 
are ftilly paid in," did not apply to T.'s sub- 
scription — ^his liability thereon was not a lia- 
bility for " call,*' and the shares held by him 
were not subject to call. — Re Peterborough 
Cold Storage Co. (1907), 14 O. L. R. 476, 
explained and distinguished. — Heldt also, that 
the directors' resolution purporting to make 
a ''call" had no iteration on T7s shares; 
indeed, the '* call " had no validity as such, 
for it purported to be a call upon the shares 
held by the directors only, and the very es- 
sence of a caU is that it shall bear equally 
upon all shares allotted; and there was noth- 
ing to prevent the directors assenting to the 
transfer of T.'s shares, for there was no 
" call " in arrear. — Held, also, that there was 
a novation, the company accepting L. as 
transferee of tiie shares, and L. accepting T.*s 
position as holder of the shares. — If the deal- 
ings did not amount to a novation, T.'s lia- 
bility was not such as could be enforced by a 
call ; the remedy would be by an action upon 
his promise to pay; he would be liable as a 
debtor and not as a contributory. — In re Hoy- 
lake R. W. Co,, Ex p, lAttledale (1874) , L. R. 
9 Ch. 257, followed.— D»c*wm of Duff, J., in 
Smith v. Go%oganda Mines Limited (1911), 
44 Can. S. C. R. 621. at pp. 625, 626, dis- 
sented from.— If el<I, also, that the transaction 
was not in the nature of a compromise ; nor 
was there a surrender of the shares — though, 
semhlet an agreement to surrender might be 
made by a company of Dominion incorpora- 
tion. — Semhle, also, that, while the liquidator 
might sell any claim which he might have as 
liquidator, and the chose in action would be- 
come vested in the purchaser, he could not 
sell the right to use the machinery of the 
Winding-up Act. Where he haa sold the as- 
sets of the company, it is his duty to dis- 
tribute the proceeds ; and, when that is done, 
the liquidation ends. — Held, therefore, that 



T. was not liable as a contributory; and the 
same considerations api^ied to tiia case of 8., 
who had aubscribed for sfaarea on the strength 
of T.'b connection with the company, and, de- 
siring to retire when T. retired, was per- 
mitted to transfer his shares. [See 401 : 40^,] 
Re P9ri Arthwr Wmggon (7»., lAm- 
tied, Tudhope*9 Com; SheUbn's 
Com (1919), 46 O. L. R. 260; 16 
O. W. N. 66. 



W—9^9lJ #«M ««t mi Mweta mi 

»ttar— liabUity to repay— JuHsdiction of 
referee under windiag-op order to deteimuie 
— Contribiitories — Holders of "Prepaid 
■tock" — ^Assets and undertaking of another 
loan company add and transferred to insol- 405 
vent company — Contract — Approval of Lieu- 
tenant-CJovemor in Council—Ontario Loan 
Corporatioas Act, R. S. O. 1897, a 206 — 
Position of shareholders in selling company 
who received paid-up shares in insolvent con- 

paay. 

Re Dominion Permanent Loan Oa. 
(1919), 16 O.W.N. 296. 

Wiadims-np Aot — Iiiat of oontrilm- 
toriea — &. B. O. o. 144« — A creditor ci a 
company in liquidation, authorized by the 
Judge, on the refusal of the liquidator, to 
have the list of contributorles fixed, may in ^j/w> 
answer to a contestation by one or more con- 4VJO 
tributories showing why they should be placed 
on the list, allege and prove any matter tend- 
ing to show that such contestation is un- 
founded and such answer will not be re- 
jected on motion. 

Canada Last Block Co. v. Desmar- 
team (1919), 21 Q. P. R. 293. 



XV. B. 9. 8mle of Assets. 

Jvdioial mala of moToable efPoeta — 
Summary petition — O. O. 1480» 2268. 

— ^The sale of moveable property, under the 407 
Winding-up Act, will not be set aside upon 
a summarv petition in the absence of frandu- 
lent practices. 

In re Royal AgriouUural BohooU 



7yal 
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(1918), 20 Q. P. R. 226. 

Opposition to aala--C. O. 373 (a), 
373 (i); O. F. 861, 863, 870. — The 

liquidator of an incorporated non-commercial A.(\fl 
company ma^r file an opposition to the sale, ^^-'^ 
under authority of justice, of lands belonging 
t6 the company. 

School Commissioners v. Land Com- 
pany (1919), 21 Q. P. R. 289. 

Company — Winding-up — Offer to purchase 
assets — Recommendation of liquidators — Re- 4f\Q 
fusal of master to approve — ^Discretion — Ap- ^*^*^ 
peal — Costs. 

Re Bailey CohaH Mines, Limited 
(1919), 16 O. W. N. 342. 



XV. B. 10. Costs. 

Mo»tgM:e— Xfoare to register— Idqpai- ^ , /^ 
dator*s eoats. — Registration of mortgage ^lU 
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witb the registrar of Joint stock ootapaoi«9 
under the Companies Act Amendment Act, 
1916, c, 1(K ■• 4, allowed wlttiout being subject 
to liquidator's costs. 

/• re the Winding-up Aoi and Com- 
panies Act and Dominion Trust 
Company (in fiauidafion)i and 
Ahw von AwentiUhen (in Kquidth 
tionh [1919] 8 W. W. &. 209 
<B.C.). 

Ordter of pHvileKes--<'osts of suit 
fOiA MioviitlMi— Oasts of windttmf *iui — 
Flodi^o— R. U. O. e, 144, ss. 33, df; 
E. B. Q. 61190, h, oi C. 0. 1994-1093.— 

The costs of attorneys upon a winding-up 
petition are to be preferred to the claim of the 
trustee of the company's assets. — Costs of 
suit and execution b^ore the execution of 
such trust are to be preferred to the claims 
of bondh<^ders in the company. — When it 
antedates the trust deed, the unpaid vendor's 
daim is to be preferred to the claims of the 
bondholders. 

In re Canadian Brass Bedsteads, 
Lid. (1919), 21 Q. P. B. 10. 

Costs of solicitor fov ahorelioldsrs 
f 09 sorHeos pvlov to petition for w1a4- 
i«C<^p order. — In proceedings under the 
412 Winding-up Act (Dom.) the Court has no 
power to award to the solicitor for the share- 
holders costs incurred prior to the presenting 
of the .petition for the winding-up order. 

In re Prudential Life Insurance 
. Company, mm 3 W. W. R. 69 
(Man.) ; 47 D. L. B. 706. 

flioeoritj fort 9oe 036. 



XV. B. 11. AotioBS. 

A^wtliorisotioa of — Eseevtion — 
0«Kordia»— Solory of— B. 8. O. o, 144. 
a. 34; C^ P« 361, 339.— The liquidator of 
y(iQ an incorporated company cannot take any 
^^o proceedings in the courts without iudicial 
sanction. — ^The guardian of goods taken in 
exeoution cannot, claim any salary for their 
protection from the day they are placed in 
storage. 

DuAmmI v. Adamakos (1918), 25 B. 
I4. n.s. 269 (Que.). 



XV« O. Bowling CompaAlos, 

i«1isorlptiom for ahores— Coxvtributory 
— ^Allotment made and notified to subscriber — 
Attempt to shew, after winding-up order, 
At A ^^^ subscription made upon conditions not 
414 folfilled-Oral Tariation of written applica- 
tion — Kistake or misrepresentation — 14 
O. W. N. 290, alBrmed. 

JU Monarch Bank of Canada, Sp- 
«oos Case (1919), 16 O. W. N. 
ITl. 

OontrlVvtorj — Subscription for shares — 
Acceptance — ^Notice of allotment — Oral agree* 
j^-ic ment — Promissory note— 14 O. W. N- 294, 
^l^' rsTersed. 

Re JfonorcJi Bank of Canada, 
Murphy's Case (1919), 16 O. W. 
N. 17. 



WI»4Sa9-mp of bsAkisc cowpopy — 
Oontrttatorp— 4bi¥sovitar turn oporoo— 
AUotment — ^inf omud notice in writing 
— Bufioienor^Heoossitir for allotment. 

— ^M., being solicited by an agent of the bank 
to take stock, by a writing over his figpature, 
and declared to ibe over his seal also, sub- 
scribed for and agreed with the boi^k to ac- 
cept 30 shares and to pay therefor $12o per ' 
Share. Part of the price was to be paid upon 
allotment and the bsilance by instalments; 
but M. reserved the right to pay for the shares 
in full upon the allotment on &e terms of the 
prospectus. He made a promissory note for 
$3,750, payable on demand, to the order of 
the agent, and took from the agent a receipt 
for the demand note " in payment of 30 shares 
. . . M. to be a provincial director. . . ." 
The note was endorsed by the agent to the 
bankt and sent to the provisional directors, 
who (as was admittea) duly allotted 80 
shares to M. No formal or direct notice of 
allotment was given to M., but he was notified 
by the bank in writing that his note was due 
and asked to give it his "prompt attention." 
Nothing was paid upon the note; an order 4IA 
was made for the winding-up of the bank; ^^^ 
and in the proceedings tiiereunder the liqui- 
dator sought to make M. liable as a contri- 
butory: — Held, assuming that allotment and 
notice of allotment were necessary to bind the 
bargain, that allotment was duly made, and 
the written demand made upon M. for pay- 
ment of the note was sufficient notice ; he had 
knowledge of the allotment, and that was all 
that was necessary. — Setd, also, that the 
document signed by M. was not a mere ap- 
plication for shares, which required an an- 
swer, but was an agreement to give and take 
the shares in question, and was so understeod 
and acted upon by every one eoneemed in il 
— It was said that the agreement was mode 
upon the condition that M. should be ap- 
pointed to some local ofllce in mansf esMnt of 
the bank and that his ncoount should be taken 
over by the bank : — ITekl, assuming the condi- 
tion to have been proved and the undertaking 
to have been that of the agent, that the eon- 
dition was a condition subsequent, aud so no 
defence to a claim for payment for the shares. 
— Heid, therefore, that If. was properly msde 
a contributory. 

Re Monarch Bank of Canada, 
MurphtTs Case (1«19), 45 O. L. 
R. 412: 48 D. LB. 598; 16 O. W. 

N. IT. 



CONDITION. 

See Contract, V. — ^Deei>— Wnx. 



GOMDITIONAL SALE. 

£ree Chaticl MOBHaAOKfl, LiSHS — Saub or 

Goods, IV. 3. 



00NFE88ION. 

See Cbikinal Law and QyiDVNOg, III. 
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CONFLICT OF LAWS. 

X. DomioUe.* 
IX. Nfttiire of Propertj. 
HI* MoT««blei» 
IV. ImmoTeaMes. 

VI. Oontraott [417, 418]. 

Vn. Torts. 

[Oeneral OroM Beforonooa.] 

AlleiM — 'Exmoutweu (Foreign) Aotloiu 
by, 036t 037 — ^Husband and Wife 
(for marriace and diToree)^-Jnds« 
mentt and Ord< 



I. Domioile. 
Divoreo — Jnritdietiont See 1038, 1030. 

VX Oontraote 

• 

Companies — Shareholder in foreisn 
oompanj — Liability nnder foreign law 
— ^Enf oroemont thereof. — If one domiciled 
in Manitoba, a Britiflfti subject, becomes by 
purchase in Manitoba a holder of shares in 
a eontpany in Minnesota, formed under the 

417 Iftws of MinneRota, he becomes subject to lia- 
bilities belonging to holders of shares in the 
company under the laws of Minnesota, such 
as a double liability attaching in favor of 
creaitors to every snare of stock issued by a 
corporation which has become insolvent; 
which may be enforced by action in Manitoba 
against him by a receiver of the company 
appointed in Minnesota. 

Allen V. Standard Trust Company, 
[1919] 3 W. W. R. 974 (Man.). 

Hiring: of serrices — Accident — -Yri- 
▼ate international law — ^Les loci con- 
tractus — ^Lez fori — C. O. 1053. — Where 
an accident to a workman occurs in Ontario, 

418 the law of that province will determine their 
respective liabilities, even though the work- 
man was hired in Quebec. If the action had 
been taken under the Workmen's Compensa- 
tion Act of Quebec, the law of that province 
would apply. 

Fullwn V. The Foundation Co., Ltd. 
(1919), 26 R. L. n.s. 470 
(Que.). 



CONSPIRACY. 

The plaintiflT, a member of an incorporated 
charitable society in connection with the Ro- 
man Catholic Church in the diocese of King- 
419 '^^' brought this action against S. (Arch- 
bishop of Kingston), the Roman Catholic 
Bpiscopal C!orporation of the Diocese of King- 
ston, R. (the Superior General of the charit- 
able society), the society itself, P., a physi- 



cian, and certain other persons, to recover 
damages for conspiracy to deprive the plain- 
tiff of her status as a member of the society, 
and to compel her to leave it, for an assault 
committed upon her witb the view of taking 
her by force to a lunatic asylum, compelling 
her by force to leave the house of the society 
in which she lived, and depriving her of her 
rights as a member of the society. The action 
was tried by a Judge and a special jury, who 
found that the defendants S., the Episcopal 
Corporation, R., and the society authorized 
the removal of the plaintiff from Kingston 
to Montreal for the purpose of confining her 
in an insane asylum ; that there was no justi- 
fication or excuse for such removal ; that the 
defendant P. was responsible, as an accom- 
plice, for the attempted removal of the plain- 
tiff, by issuing the alleged authority and ar- 
ranging to have a constable on hand when the 
time came for the removal of the plaintiff. 
The jury assessed the plaintiff's damages 
against the four defendants first named at 
$20,000, and against the defendant P., at 
$4,000:— j?e?d, that the statute of Canada, 
8 Vict c. 82, by which the Bishop of King- 
ston was created a corporation sole for the 
purpose of acquiring and holding land for the 
general use, ellemosynary, ecclesiastical, or 
educational, of the religious community within 
his diocese, did not (see s. 6), vest in the 
corporation any spiritual jurisdiction or 
ecclesiastical rights; the corporation was not 
liable for the acts of R. in regard to the ^ « ^ 
plaintiff; and as against the corporation the ^±%7 
action failed (Ferguson, J. A., dissenting). — 
The council of the society of which the plain- 
tiff was a member adopted a resolution to 
the effect that it was necessary to remove 
her from the house in Kingston to the hos- 
pital in Montreal: — Held, that this resolu- 
tion afforded no ground for a finding that it 
conferred or assumed to confer upon the de- 
fendant R. authority to remove the plaintiff 
by force; if it authorized anything to be 
done, it was to be done by lawful means ; the 
act done was one that the society had no 
authority to do; the law would not imply 
against the society that it gave authority to 
its oflicers to do that which itself had no 
right to do; and the case against the society 
also failed (Ferguson, J.A., dissenting). — 
Held, also, that there was CTidenee wlkich, 
if believed, warranted the jury in coming to 
the conclusion that the defendants S. and P. 
were active participants, in the wrongful 
act of the defendant R. in assaulting the 
plaintiff with a view to taking her against 
her will to Montreal. — Heid, also, that evi- 
dence of acts committed after the assauH 
upon the plaintiff was relevant and prop- 
erly admitted at the trial. — It was argued 
that the ruling of the trial Judge as to the 
admission in evidence of the cnamination 
for discovery of the defendant S. was er- 
roneous — that the whole of the examination, 
so far as it related to a certain conversation, 
parts of which had been read, should have 
been read: — Held, that the contention was 
not well-founded: under Rule 330, when a 
part of an examination is being read, counsel 
for the opposite party, desiring to have other 
parts of the examination read, must point out 
the parts. — Held, also, that, while the damages 
were large, the case was one which — in ■ue 
view which the jury must have adopted, viz., 
that the defendants were not acting in good 
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faith or imder a belief that they were doing 
what they had a right to do — ^warranted the 
jury in awarding pimitlve Jammgea, fuid 
the Court could not interfere. — Semhlef there 
is no reason why, if all parties consent, the 
Jmry may not muess tlio dAmasea against 
the several defendants respectively. — McLean 
y, Wohe9 (1W4), 7 O. W. N. 400. followed.— 
Dictum in London A»90oiation for Proieciion 
of Trade v. Oreenlands, LimiUdf [1916] 2 
A. G. 15, at pp. d2, 83, dissented from — Par 
Ferguson, J.A.. : — There was evidence on 
which the jury might find that the defend- 
a^^t society had authorised the removal by 
force of the plaintiff from the house of the 
■oeietyi and both the society and -flie oor* 
poration had corporate capacity to auth- 
orise such a removal.— 'Reference to the pro- 
visions of the Benevolent Societies Act, 87 
Vict c, 84 (O.), under which the society 
was incorporated ; s. 210 of the Ontario Com- 
panies Act, R. S. O. 1014, c. 178 (6 Geo. V. 
c. 35, s. 6) ; Bonanza Creek Gold Mining Co,j 
Lid. V. The King, [1016] 1 A. C. 666. 584. 
586. and Edwards v. Blachmore (1918), 42 
O. L. R. 106. 

BaeU V. SpraU (1919), 44 O. L. R. 
155; 45 D. L. R. 554; 15 O. W. 
N. 171. 

Aotlon on the ease — Idbel and slan- 
der — Meeting of vlUasers to Injure 
repntation of married 'woman — ^Proof 
of speoial damage. — The plaintiff, a mar^ 
ried. woman whose huiA>and was overseas, 
drove to another village with a married man ; 
upon their return in the evening the defen- 
dants, residents of the village in which they 
lived, met them near the village, fired off guns, 
rang bells and shouted. The plaintiff claimed 
that they did these acts for the purpose of 
420 hringing her into disrepute and injuring her 
^ reputation for chastity. Harris, C.J., held 
that the acts of the defendants amounted to 
lihel and were actionable without proof of 
special damage. — ^Ritchie, B.J., and Russell, 
jI, held that the case was technically not an 
action for slander or Ubel, but an action on 
the case for conspiracy. AH the elements of 
conspiracy were present,, and the defendants 
had committed a tort for which they, or any 
of them, could be sued, and punitive damages 
mi^t be imposed by the jury, the amount 
being within wide limits a matter for their 
discretion. — Chiediolm, J. (dissenting), held 
that the action was one of trespass on the 
case, but in the absence of special damage, 
the demonstration of the defendants was not 
actionable. 

Vomer v. Morton (1910), 46 D. L. 
R. 597 (N.S.). 

Pollee ofieera — Pleading — Statement of 
claim — Public Autiiorities Protection Act, R. 
JQ1 S. C. 1014, c. 80, s. 12 — Search warrant — 
*^1 Conviction for breach of Ontario Temperance 
Act — ^AUegation of damage — Trespass — Ma- 
licious prosecution — Actionable danmge — 
Leave to amend. 

Goldberg v. Gruikshank (1010), 17 
O. W. N. 164. 

Oonapirins to oliarse plalntilF vrith 
beins the father of a bastard — ^Action 
not maintainable without allegation of spe- 
cial damages — Slander — Motion to set aside 
statement of claim — Leave to amend — Costs. 

Gibson v. MoDougaU (1010), 17 O. 
W. N. 157. 



CONSTABLE. 



CONSTITUTIONAL LAW. 

Oonstitntional Matters to so to 8n- 
prente Conrt Before to PriTy 
Oonnoilt Bee 00. 

Action against Attomey-Oeneral for 
declaration that Order • in • Conneil AQQ 
nltra Tires — Order setting aside writ ^^^ 
of snnunona on muaunmrj application. 
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Eleetriodl Developmeni Co. of On- 
tario, Limited y, Atiomev-General 
for Ontario (1010), 15 O. W. N. 
320, affiraed ; 15 0. W. N. 862. 

Fiat of Attomey-Oeneral — Refusal 
of — Commeneenient of action — RisKt 
to proceed. — The Hydro-Electric Power 
Commission (the second defendant in the ac- 
tion) was established by an Ontario statute, 
6 & 7 Edw. VII. c. 10, now embodied in R. S. 
O. 1014. This commission is a government 
department, and s. 23 of the original Act 
(now s. 16) provides as follows: "Without 
the consent of the Attorney-General no ac- 
tion shall be brought against the commission 
or against any member thereof for anything 
done or omitted in the exercise of his office." 
The sole question in issue on the appeal so 
far as the Hydro-Electric Power Commission 
was concerned was whether this provision is 
intra vires the Ontario legislature. — Their 
Lordships thought it undesirable to express 
any final opinion upon the construction of 424 
the section and its effect upon the action un- 
til the precise nature of the plaintiffs* claim 
had been formulated. In tneir Lordships' 
opinion the appellants* contentions as to the 
section raised points of importance which 
ought not to be dealt with in a summary way, 
and which demanded serious consideration in 
the ordinary course of law. Their Lordships, 
therefore, held that the action must proceed 
as against the Hydro Electric Commission, 
but without prejudice to the commission to 
raise this point as a defence when the plead- 
ings have disclosed the exact nature of the 
plaintiffs* claim and the facts so far as neces- 
sary have been ascertained. — ^As to the motion 
to set aside the writ as against the Attorney- 
General of Ontario, and that any claim 
against the Crown should be brought forward 
by petition of right, the argument advanced 
on behalf of the Attorney-General for Ontario 
failed to satisfy their Lordships that it was 
so clear that no declaration could be made 
against the Attorney-General under the cir- 
cumstances as to make it right that the action 
should be summarily stopped as against him. 
All that their Lordships decided was that the 
plaintiffs' claim ought not to be disposed of 
in a summary application. [Dyson v. Ai- 
tomev-Oeneral, [1011] 1 K. B. 410, referred 
to.] 

Electrical Developmeni Co. of On- 
tario v. Attorney-General of 
OniaHo (1010), 47 D. L. R. 10 
(P. C— Ont.). 

ProTincial Insnrance Company — Do- 
minion Idcense: 9ee 366. 

Oompaniest Sec 367, 368, 371, 376 to 
379, 
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Anil - tvMitliis Aet — Spirituous 

liquors — R. 8. Q. 1033| 7 Oao. V. 
AOf\ ®* ^'^i 30-31 TIet. (Imp.) e. 3. — ^The 
*^^ Anti-treatiiig Act of the Province of 9uebec 

is constitutional; it is local and provincial; 

it is controlled by B. N. ▲. Act, s. 92» ss. 8, 

15»ia. 

In rs Th€ BtmmU (1016), 56 Qua. 
S. a 387. 

** Anti-tMatliis Uw "— Bisht of pro- 
AQft vimoM to enftot it.— The "Anti-tx«atinf 
^^ law " is mtra v%re$ of Um Legislature of tha 
Province of Quebec. 

GodlMut T. Choqwt (1918), 66 Que. 
S. C. 62. 

BawMttc Oompamx I»aa ipuA »^tad, liy 
Pvoviaoei Sea 848« 

Bxtra-Frovimaiml Ooaspaayt Sao 365, 
9B7. 

OomMsiaa — Smskatafcewn oompaay 
oporaldiis Im Ontario. — A Provinciid 
liegislature may legislate so as to create by 
statute a corporation with the general cspa- 
city to avail itself of or acquire in another 
province power to operate in that province 
with respect to the carrying out of its cor- 
porate powers granted by the province incor- 
porating the company. A company formed 
nnder ttie Companies Act of Saskatchewan 
by memorandum of association may have such 
general capacity.— *A companv may be deemed 
to have such capacity though not in explicit 
terms conferred by statute or set out in its 
memorandum of association if the language of 

427 the statute fairly interpreted indicates that 
the Le^latnre meant to provide for the en- 
joyoaent of such capacity hj the companies to 
be formed under its authority and if its mem- 
orandum of association sets out in general 
terms objects not of such a nature as to imply 
an intenti<m that the exercise of its powers 
should be festricted to the province. — It is 
dear that the Legislatttre of Saskatchewan 
(apart fir<Hn the declaratory enactment of a. 
42 of c. d4 of 1017) intended to confer upon 
companies to be incorporated under the Comr 
panies Act whose memorandum of association 
contains no restriction thereon, the fullest 
capacity for the attainment of their objects 
wUch its lc4;isUtive jurisdiction empowered it 
to bestow. A company formed under said Act 
wliose objects set out in its memorandum of 
association were "to carry on real estate, 
loan and general ibrokerage business," was 
held to have been endowed with capacity to 
sell Saskatchewan lands outside Saskatche- 
wan, where sanctioned by the country where 
the contract was made.— 'A contract within 
the objects of a Saskatchewan company made 
bv it in Ontario is valid though at the time 
of tibie contract the company did not hold a 
license nnder the Ontario Extra-Provincial 
Corporations Act, and an action thereon is 
maintainable by the company on its procuring 
sudi a license before the trial, although not 
procured before the action was instituted. 
[See 368: 377.] 

Weyhum TownHie CosMNMjf v. 
Son9herger, [1919] 3 W. W. R. 
783 (S. C. Can.— Ont). 

428 Crown — Statutes — Grown one and 
IndiTisible throni^omt the Empire — 
Queensland Aet plaoins oattle at dis- 
posal of Intpezial Oovenunent for 



lation nmdor anl 

it Aet for plaeins enttle At dio* 

of OoTorsunont of Stiito of 

— The ParHament of Qneesp 
land passed aa Act (below referred te aa the 
Meat Aet) for all stock and meat in the stats 
to be aubject to expropriations for His Ma- 
jesty's Imperial government in aid of the sup- 
plies for his armies in the war. Subse- 
quently it passed an Aet caUed the Sogar Ae- 
tnisition Act, 1915, which ratified a pro- 
damation enaUing certain raw sugar to be 
takoi by the goi«ivssent of the stste, and pro- 
vided for effecttveneas of similar prockssations 
in future and for the extensioa by proclama- 
tioB'of tiie operatioii of the Act so as to an- 
tlMNrize the aequisitioB of other cossmodities 
iaciuding live stock. Subsequently in Novem- 
ber, 19lS, a twoelamation extended the opera- 
tioa of the Sugar Aeqnisition Aet so as to 
authorise the acquisition of cattle, and June 
1, 1916, a proclamation declared that certain 
cattle of the respondents were to be held for 
the purposes and at the dispossl of His Ma- 
Jcety's government ol the state of Queen** 
land, every existing order, etc., express or 
implied, which might interfere with tnis right 
of His Majesty to be of no effect. Respon- 
dents contended that so long as the Meat Act 
remained operative, no valid orodamation for 
the acquisition of stock within the meaning of 
that Act could be auide by the Queensland 
government under the Sugar Acquisition Act; 
that the provisions of the Sugar AcquiaitioB 
Act which were couched only in general terms 
witiiont express reference to the Crown could 
not be construed as trenching on any proprie- 
tary or prerogative interest conferred on the 
Crown bv the Meat Act, whidi expressly 

{ittts stock at the disposal of His Majesty*s 
mperial government in aid of the supplies 
for his armies in the field: — HM that the 
proclamations of November, 1915, and June, 
1916^ were intra vtrst. It eould not be as- 
sumed that the Qoeensland Ministry would 
have acted in any faAion inconsistent with 
such duty as they had been entrusted with by 
the representative of the Sovereign. The 
Crown is one and indivisible thronghoat the 
Empire, and it acts in sdf-governing states on 
the initiative and advice of its own Ministers 
in these states. The question waa not one ot 
property or of prerogative in the senae sf the 
word in which it signifies the power of the 
Crown apart from statutory an&ority, but 
was one of ministerial adminislratioB, and 
tills was confided to the discretion in tfiis in- 
stance of the same set of Ministers under 
both Acts. With the exercise of that disoie- 
tion no Court of law could interfere so long as 
no provision enacted by the Legislature was 
infringed. It was further held, as a reason- 
able coDstruction and in harmony with what 
was indicated by the langnage used, that 
when a commodity had once been t^rought by 
an extension proclamation within the Act, the 
government could at any time detemine, ac- 
cording to circumstances, how muA, if any, 
of that commodity was required in the publie 
interest, and it was lawful to issue a procla- 
mation relating only to the live stock on a 
particular station. (Reversing judgment of 
the High Court of Australia, and restoring 
judgment of the Full Court of QueenslanC 
which reversed judgment at trial.) 

Duncan et al. v. Theodore et ah: 
Duncan et tri. v. Beal, [1019] 2 
W. W. R. 946 [(P.O— Austra- 
lia]. 
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]MM«t tasailom wMUm th* 
H. A. Aei» a. M Ct>— Bv 




SectioB 828ft of tke Buiml Kimicipftlitr Ael 
400 (Bask.), pxoTidinir for a ^ anrtttK '* ea landa, 
* impoMs a diract tax for the pnrpoae of rala^ 
inf a reTenm for mtuiieiiial pnrpoaea, and ia, 
tbarafoxe, lagklatkai wHhin tfaa powera of 
tke Legialatare. — Said tax la aot an " exeep- 
tlonal tax ** within the meanlar of Clanae 11 
of the ''Deed of Bvrreader" between the 
Hndaoa'a Bay Co. and the Crown, nnder the 
proYiaioaa of the Rnperf s Land Act, 1868, e. 
lOS.— (11 Sai^ Lu R. 857; [1918] 2 W. W. 
R. 962), afinMd. 

Rurta MmnieipmKtv of Brtttfi Lohe 
No, 199 0i dL T, Hudmm*8 Bap 
Compmtv, [19191 1 W. W. B. M2 ; 
44 D, li. R. 445; 12 Seek. L. R. 
25 [Affimed in P. €. See 165]. 



Wl&etlMr IMvoroo aad Matzimoniml 
Oawsea Aet, o. 85 (1857) (Imp.) ia im 
foroo im AI%ort»— Effoot of 49 Tlot. 
(1886), o. 25 (Bom.) — Bffeot of a. 9, 
Wmvnmm Oowt Aot (Alia.) 1907.— For 
reasonfl given in judgment in Waiter v. 
Walker, [431] the effect of 49 Vict c. 25 
(1896) (Dom.) was to make the English law 
of divorce as established by the Divorce and 
Matrimonial Caasei Act, 20 and 21 Vict 
(1867) c. 85 (Imp.) apply to the Territories 
as well as to Alberta.— The fact that in the 
enumeration of Courts in s. 14, 49 Vict c 25 
A on (DoBB.) and in s. 9, the Supreme Court Act, 
4oU Alberta, 1907, the Court for Divorce and 
Matrimonial Causes aet up by tibe Eni^ish 
Divorce Act, 1657, ia omitted, loses weight in 
view of the way in which the English Divorce 
Act of 1857, as it stood originally, unaltered 
by snbaequent legislation each as die Judica- 
ture Acta, conadtuted the existing Judges of 
otter (Courts Judges of the new Court — Ia 
view of the fact that the right to divorce had 
before the setting up of a Supreme and Su- 
perior Court of Record in Alberta been intro- 
dneed into the substantive law of the pro- 
vfaice the Court was bound to entertain and to 
give effect to proceedinga by making that 
right operative in the absence of any explicit 
and valid legisladve dedaration that the 
Court was not to exerdse jurisdiction in 
divorce. — In order to oust jurisdiction it is 
necessary in the absence of a special law 
exduding it altogether, to olead that jurisdic- 
tion exists in some other Court (Lord Mana- 
iBeld in Moatvn v. Pabrioae^ 1 Cowp. 161, and 
Lord Hardwicke in Emri of Derbp v. Duke of 
Aikoi (1 Ves. Sen. 201.) (See also judgment 
of Stuart J., in Board v. Board ([1918] 2 
W. W. R. 633).— It ia the rule as regards 
presumption of jurisdiction that nothing shall 
be intended to be out of the jurisdicdon of a 
Superior €!ourt, 'but that which specially ap- 
I>ear8 to be so. (Willes, J., in Tjondon Corp. 
V. CO0, L. R. 2 H. L. 239, at p. 259.) 

J^oord V. Board, [1919] 2 W. W. R. 
940 [P. C— Alta.] ; 48 D. L. R. 
13. 



c. 33 (Dom.) passed to remove douhta aa to 
tke application of certain laws to the province 
of Biaidtoba, and providing that the laws of 
England relating to matters within the jnria- 
dictkm of a Parliament of Canada, so &r aa 
the same existed on July 15, 1870, had been 
as from that date and were in foroe in Mani- 
toha in so far aa aoplicable to the ^ovinee, 
and unrepealed by imperial or Doaunion lag- 
ialation, sufficient to make the proviaions of 
the Divorce and Matrimonial Cauaea Act 20 
and 21 Viet (1857) c. 85 (Imp.) in force in 
Manitoba. — The Divorce and Matrimonial 
Causes Act 20 and 21 Vict (1857) c. 85 
(Inq>.)in force in Manitoba not only set up 
a new Court and regulated its procedure bat 
introduced new sutistantive law and gave to 
the Court so constituted not onlv juriadiction 
over matrimonial questions exercised by old 
ecdesiastieal tribunals but now right to 
divorce • vimeulo matrimonii, — Jurisdiction 
to apply such law has been committed to the 
Courts of Manitoba by the Dominion Parlia- 
ment. — ^Power to the Courts to am>ly sudi 
law has been committed to the Court of 
King's Bench Act (1913. — Tlie reasoning in 
Waits T. Watts, [1908] A. C. 574, applies 
mutatis mutandts to the present case. — The 
circamstance that Ontario has no sudi law aa 
to divorce does not militate against tiie con- 
struction of 51 Vict. (1888) c 33 (Dom.). 

Walker v. Walker, [1919] 2 W. W. 
R, 985 (P. C— Man.) ; 48 D. L. 
R. 1. 

EdmoAtioii — Tko SoImoI Attondiuioo 
Act, o. 97 of 1916, Mom.— MomnoBltoa 
— ^Doia. Ordov-in-Cownoll, Amgwat 18th» 



Jwxisdiotion in tiko provlmoo na to ed* 
non^om. — ^The School Attendance Act, c. 
97 of 1916, Man., waa to^ro vires and ia bind- 
ing on a Mennonito who came to Manitoba in 
or about 1874 with his parenta, who were 432 
members of the coBu&unity of Mennonites re- 
ferred to in the order & councO (Dom.), 
passed Aug. IS, 1873. In so far as said order 
in council may purport to bind the province 
in edueatioBal mattera it is ineffective owing 
to s. 22 of the Manitoba Act, which gives jur- 
isdiction therein to the provincial LegiBlftture 
alone. 

Rem ▼. HMekramd; Rea v. Doerksem, 
L1919] 3 W. W. R. 286 (Man.). 




Law^ rolatins to diaaolwtiom of 
M^-m viaffo aad divoroo In tho Provinoo of 
4ol Mmnitoba — English low im foreo im 
Mmmitobn— anrisdietion of Mnnitoba's 
Oonvt of Xims'a Bonok.— 51 Vict. (1888) 



im Enskntobowmm 
Whotkov voamiroaaomta of Pvorimoinl 
Aoto na nppflonUo to Powiniom ooaa» 
pnmioB intm tIvoo — Oom aim o ti om nmd 
mpp liontion of John Dooro Plow Oo. ▼• 
Wlutfton — Tho Oonspnnioo Aot* 8na« 
kntoKowan, 1915, o. 14, aa. 99, 95 — ^00 
Manitoba Oompanioa Aot, R. 9. K. 40«l 
191S, o. 35, Part IV. — Sections 23 and 
25 of die Companies Act of Saskatdiewan, 
1915, c. 14, requiring all companies, pro- 
vincial, Dominion and foreign, to register in 
the province and take out an annual license 
and pay an annual fee before carrying on 
business dierein, and providing that every 
company carrying on business in Saskatche- 
wan without such license shall be guilty of 
an offence and liable to a penalty, are intra 
vires of the province; being distinguishable 
from the provisions of the British Columbia 
statute held to be ultra vires in respect of 
federal companies in John Deere Pktw (7o. v. 
Wharton, [1915] A. C. 330, 7 W. W. R. 706. 
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— Judinnent of Court of Appeal for Sas- 
katchewan, [19171 2 W. W. ft. 435, and of 
Elwood, J.. [1917] 1 W. W. K. 153, con- 
firmed. — (Sir Louis Da vies, C.J., expressed 
frave doubt whether the requirement that a 
>omuiion company take out a license to 
carry on business in the province is not ultra 
vire9t but h^ld that it was objectionable in form 
rather than in substance, and the provisions 
may be construed as being merely a taxing 
Act with a penalty to enforce |>ayment of the 
tax; the requirement of a license to enable 
the company to carry on its business is ultra 
vires, but may be treated as negligible and in- 
applicable to Dominion companies and, if the 
tax is paid, as more in the nature of a receipt 
for its payment than as a license to carry on 
business). — ^The provisions of the Manitoba 
Companies Act as to licensing of foreign com- 
. panies do not involve such an interference 
with the status, capacity or powers of Domin- 
ion companies as would bring them within the 
condemnation of the Judicial Committee of 
the Privy Council in the Wharton Case, 
supra, and are intra vires, — (Confirming 
judgment of the Court of Appeal of Manitoba, 
[1917] 2 W. W. R. 914, which on equal divi- 
sion of that Court confirmed judgment of 
Macdonald, J. ; Sir Louis Da vies, C.J ., and 
Mignault, J., dissenting; Anglin, J., hesitante, 
but holding that in approaching the statute 
with a view of upholding it if possible to do 
so 'by a fair consideration the impeached pro- 
visions can be 'brought within the provincial 
legislative powers ; and inclining to accept the 
view that the concluding words of s. Ill 
" such limitations and conditions as may be 
specified in the license " — ^which would other- 
wise be a source of embarrassment — should 
be held to relate only to the other " foreign " 
companies. 

Rea V. Oreat West Saddlery Com- 
pany; Rem v. John Deere PloHto 
Company; Harmer v. A, MoDon^ 
old Company, Limited; Davidson 
V. Oreat West Saddlery Company, 
[1919] 2 W. W. R. 561 (S. C. 
Can.— Sask.— Man.) ; 59 S. C. R. 
19, 45 ; 48 D. L. R. 386 and 404. 

nie InitlatlTe and Referendi&iii Aot, 
Man., o. 59 of 1916 — ^Ultra Tires — 
Aifeotins position of Iiientenant-GoT- 
emor— ^/ontrary to the B« N. A. Aot. — 

The Initiative and Referendum Act, Man. c. 
69 of 1916, by which it was sought to provide 
that laws for the province may be made and 
repealed by the direct vote of the electors, in- 
stead of only bv the Legislative Assembly 
AOA ^^^^ memJtiers they elect, is ultra vires; foe- 
4o4 ing contrary to the provisions of the B. Ij. A. 
Act in that it purports to affect the position 
of the Lieutenant-Governor as directly repre- 
senting the Sovereign and as an integral part 
of the Legislature ; for the Act, if valid, would 
compel him to submit a proposed law to a 
body of voters totally distinct from the Legis- 
lature of which he is the constitutional head, 
and render him powerless to prevent its be- 
coming an actual law if approved by a major- 
ity of these voters. — Judgment of Manitoba 
Court of Appeal ([1917] 1 W. W. R. 1012) 
confirmed. 

In re the Initiative and Referendum 
Aot, [1919] 3 W. W. R. 1 [P.C— 
Man.] : 48 D. L. R. 18. 

Meolianies and Wase-Eamers Iiien 
^ Aot, B. a. O. 1914, e. 140 — Power 



of Ontario Itesifllatmro to eroato a lit 
efleetiTe acainet Dondnion railwajr. — 

A lien claimed under the Mechanics and 
Wage-Earners Lien Act, R. S. O. 1914, c. 
140, cannot exist or be enforced against the 
property of the Canadian Northern Railway 
Company — a Dominion company. — Crawford 
▼. Tnden (1907), 14 O. L. R. 672, followed. 
— ^Although the lien claimed cannot be en* 
forced in an action brought under the Act, the 
plaintiflf may proceed to Jndcmont under s. 
4».—Kendier v. Bemstoch (1915), 83 O. L. 
R. 351, and BaiMS v. Curley (1916), 88 O. 
L. R. 301, applied. — ^Tfae provisions of s. 38 
of the Act, as enacted by the amending Act, 
6 Geo. V. c. 30, s. 1, are intra vires of the 
Ontario Legislature, so far as it is thereby 
directed that an action brought under the 
Act shall be tried, outside of the County of 
York, before a Judge of the <3ounty or Dis- 
trict Court of the county or district in which 
the land is situate. [See 436.] 

Johnson d Carey Co. v. OoikMUan 
Northern R, W. Co, (1918), 43 
O. L. R. 10; 47 D. L. R. 75. 
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Mechanios and Wase-Eamore Lien 
Aot, R. 8. O. 1914. — A lien claimed 
under the Mechanics and Wage-Earners 
Lien Act, R. S. O. 1914, c. 140, cannot ex- 
ist or be enforced against the .property of 
the Canadian Northern Railway Company, 
a Dominion company. — Crawford v. TUden 
(1907), 14 O. L. R. 572, foUowed.-nJudg- 
ment'of Masten, J., 43 O. L. R. 10 [435] 
affirmed. — Where the lien claimed cannot be 
enforced, in an action brought under the Act, 
against the property sought to be charged, the 
plaintiff has not the right to proceed under 
s. 49. ^Breeze v. Midland R, W. Co, (1879), 
26 Gr. 225, Kendler v. Bemstoch (1915), 33 
O. L. R. 351, and Baines v. Curley (1916), 
3S O. L. R. 301, distinguished.-^udgment of 
Masten, J., on this branch of the case, re- 
versed. — Wliere there is no lien, there cannot 
be a charge upon the sum to be retained under 
s. 12 (1) of the Act; it is " the lien " which 
is made a charge upon the fund: s.-s. 3. — 
Semhle, per Riddell, J., that the provisions of 
8. 33 of the Act, as enacted by the amending 
Act 6 Geo. V. c. 30, s. 1, are intra vires: 
British North America Act, ss. 92 (14) and 
96. 

Johnson d Carey Co. ▼. Canadian 

Northern R. W, Co, (1919), 44 

O. L. R. 533. 

Mnnioipal eorporations — Bjr-law 
resnlatins lieensee — ^P^Tision as to 
games in billiard and pool room — 
Whether intra Tires of eonnoil. — ^A pro- 
vision in a by-law of the city of Vancouver 
*' respecting the issue and regulating of li- 
censes " that no keeper of a billiard and pool 
room should permit any person to play in his 
licensed premises for a wager other than the 
price of the game, was held intra vires of t!he 
council. 

In re Vancouver Incorporation Act, 

Jones v. City of Vancouver, [1919] 

3 W. W. R. 313 (B.C.). 

Pnblio Inqniries Act, R. 8. B. O, 
1911, c. 110.— The Public Inquiries Act, 
R. S. B. C. 1911, c. 110, empowering the Lieu- 
tenant-Governor in Council to appoint a 
commissioner to inquire into matters con- 
nected with the good government of the pro* 
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Tince, the condact of public business and tlie 
administration of justice (and to compel the 
attendance of witnesses, etc.) is intra vire$. 
The order in council of Dec. 21, 1918, ap- 
pointing a commissioner to inquire whether 
&itozicating liquor had been unlawfully im- 
ported into the province since the passing of 
an order of the Governor-General in Council 
prohibiting such importation, and also whe- 
ther sales of intoziomtljic lienor had been 
made in the province contrary to the provi- 
sions of the British Columbia Prohibition 
Act, is within the powers conferred by the 
Public Inquiries Act, and is in relation to the 
" administration of justice in the province " 
under s. 92 of the B. N. A. Act. ^'Procedure 
in Criminal matters " reserved exclusively to 
the legislative authority of the Parliament of 
Canada means the steps to be taken in prose- 
cutions or other proceedings in the criminal 
courts and such commissioner is not a Court 
[See 441.] 

In re PuhUo Inquiries Act; In re 
Clement, [191»] 3 W. W. R. 115 
(B.C.). 
Sae also 1196, 1107. 

B. N. A. Aot, 8. 108—*' PnbUe Har- 
bow.** — ^A *' public harbour" which under 
8. 106 of the B. N. A. Act is the property of 
Canada, means a place not merely suited by 
its physical characteristics for use as a har- 
bour, but to which on the relevant date the 
Eublic had access as a harbour and which they 
ad actually used for that purpose. In this 
Mf^gy^ connection the actual user of the site both 
^o\y in its character and extent is material. The 
date at which the test must be applied is the 
date at which the B. N. A. Act by its becom- 
ing applicable effects a division of the assets 
between tJie province and the Dominion. This 
in the case of British (Columbia is 1871. Eng- 
lish Bay on the sea coast of British C)olumbia, 
held not a public haibour.— Judgment of the 
Supreme Court of Canada (0 W. W. R. 694) 
and of the Court of Appeal for British Co- 
lombia (7 W. W. R. 468) and of Macdonald, 
J. (6 W. W. B. 640) affirmed. 

Attomey-Q-enerel for Canada et al. 
v. Ritchie Contracting and Supply 
Company^ Limited et al., [1919] 
[1919] 1 W. W. R. 1068 (B.C.) ; 
47 D. L. R. 487. 



Boman Oatliolio Separata Bohools of 
tba City of Ottawa, 7 Gtoo. V. o. 60 (O.) 
— ^BritislL North America Aot« s. 93 — 
Ezpomditiiras of oommiBBioners In 
oarryins on separate soliools — Reeonp- 
ment. — The Act of the Ontario legislature 
passed on the 12th April. 1917, intituled " An 
Act respecting the Roman Catholic Separate 
Sehools of the City of Ottawa," 7 Geo. V. 
c. 60, does not violate the provisions of s. 93 
of the British North America Act. — Assum- 
AA(\ ^ff ^At legislation which diverts from a 
^^^ Separate School, money which by law should 
be applied for carrying it on, would be in- 
valid, legislation whicb validates expenditures 
properly made in carrying on a sdiool or a 
number of schools by a de facto body not 
lawfully created cannot be said to affect any 
such right or privilege as s. 93 deals with — 
still less prejudicially to affect it within the 
meaning of the section. — Semhle, if a different 
conclusion had been reached as to the validity 
of the Act of 1917, the Commissioners ap- 
poiirted under the Act of 1915, 5 Geo. V. c. 
40v to manage the Ottawa Separate Schools; 
would still have been entitled to be recouped 



the moneys they had exipended in carrying on 
the schools, and tiie result would be the 
same. — ^The effect of the decision of the Judi- 
cial Committee in Ottawa Separate BohooU 
Tru9tee9 v. Ottawa Corporation and Ottawa 
Separate BchooU Truateee v. Quebec Bank, 
[1917] A, C. 76, considered. — Judgment of 
Clute, J., 41 O. L. R. 694, reversed. 

Ottawa Separate School Trustees v. 
Queheo Bank (1919), 43 O. L. R. 
687 ; 46 D. L. R. 218. 

Royal eommlssion nnder ProTlneial 
Aot-— Inqnirj as to unlawful iniporta- 
tiona and sales of Uqnor. — A; Royal 
Commission issued under the Public Inquir- 
ies Act (R. S. B. C. 1911, c. 110), directing 
inquiry as to unlawful importations of 
liquor into the province, and unlawful sales 
of liquor within the province, with tiie evi- 
dent purpose of subsequenting prosecutions, 
and with power of compelling persons to 
testify, was held ultra vires of the province 
because (1) as to breaches of Dominion law 
relating to intoxicating liquor, it was directed 
to inquire Into matters exclusively under the 441 
control of the Dominion Parliament; (2) to 
create such a tribunal is to deal with matters 
of criminal law and procedure; which are 
assigned by the B. N. A. Act to the Parlia- 
ment of Canada; (3) it is in violation of 
Imperial Statute, 16 Charles I. c. 10, which 
abolished the Star Chamber; which statute is 
in force both in Canada and in the provinces 
except so far as the law, which is estab- 
lished, may be altered by a competent Legis- 
lature; (4) the creation of the tribunal vio- 
lates two of the fundamental principles of 
criminal law and procedure, v^.« that no 
man can be compelled to accuse himself ; and 
that every man is presumed to be innocent 
until he is proved to be guilty by a Court of 
competent jurisdiction. [See 438.] 

In re Oartshore, Rew ▼. Clement, 
[1919] 1 W. W. R. 372 (B.C.) ; 
44 D. L. R. 623 ; 30 Can. Cr. Ca. 
309. 

The War Measures Aot, 1914 — ^En* 
tent and Talidity of authorisation. — 

It was not ultra vires of the Dominion Par- 
liament to pass the War Measures Act, 1914, 
even assuming that Act to authorize the Gov- 
ernor in Ck>uncil to take charge of the opera> 
tion of coal mines or to make all regulations 
whidi could conceivably be advisable (as to 
which the Governor in Council would be the 
sole judge) for the purpose of securing their 
continuous and satisfactory operations. Sec- 
tion 6 of that Act is wide enough for such 
authorization, including the power to create a AAr> 
right of action in the ordinary civil Courts as 44 iS 
upon a debt for wages at a rate which may 
have been fixed. — ^The Order in Council P. C. 
1725 passed on June 25, 1917, by virtue of 
the War Measures Act, 1914, did not delegate 
any power to the director of coal operations 
to create a right in miners to recover in a civil 
action wages at the rates declared by the 
director. (Qncere whether the Governor in 
Council could delegate such a power.) The 
authorized orders of the director only 
amounted to command for payment at the 
stated increase under the penalty provided 
for disobedience thereto. — In a matter of so 
grave a nature as the delegation of a law- 
making power by a body to whom the law- 
making power has already been delegated, the 
Court should at least, even assuming the 
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power ol Bub-Mecation to exist not act on 
any Tagae impUcatioii arieiiif out of tiie lam- 
troase oaed, but should taks the words a« thsj 
are used ia the plaia ordinary sense and giTs 
them simply the meaning that they wiU Urns 
bear and no more. — A sirbsequent order in 
council extended the territorial jiirisdictioii of 
the director. It was field that the orders 
made by him prior to such extension did not 
thereafter become effecttye within the added 
territory without renewed promulgation 
therein. 

Starr ei ol. ▼. Boomer Coal Com- 
panvt Limiied; Chick et oZ. t. Al- 
oerta Coal Mimng Company, IM^ 
ited, [1919] 3 W. W. R. 269 
Alta.). 

W«vkai«m'a Oomp^m—tien Aot— ▼••- 
aaH lost im terHtoiinl w«t«ni of Alartm 
— Mo aowK^^mjuMam p«j»Ue wmder said 
▲at to fUpomdoata of orow. — Injunction 
granted reetraining "The Workmen's Cbm- 
pensation Board/' constitnted for the purpose 
of administration of part 1 of the Workmen's 
Compensation Act, from paying compensa- 
tion to dependents of the crew of the plain- 
tiffs Tosael "Princess Sophia/' which per- 
ished with all on board within the territorial 
waters of the United States in the territory 
AAQ ^^ Alaska; on the ground that tiie legal con- 
4^^ seqnenoes to the plaintiif in the way of lia- 
bility to pay '* compensation " or damages in 
respect of the death of those on ixiard would 
fail to be determined by the law of said terri- 
tory by which (according to the CTidenec)* 
there is no legislation akin to the said Worii- 
men's Compensation Act, creating liability to 
pa^ "compensation;" and this immuiilty 
enjoyed by plaintiff in respect of its naviga- 
tion of Alaskan waters is a dTil right existing 
beyond the Province of British Columbia ; the 
case being indistingnishable from Royal Bank 
of Canada ▼. Rep,, [1913] A. C. 288; 82 
L. J. P. O. 88; 8 W. W. B. 994: 23 W. L. B. 
815 (said case commented on). 

Canadian Padfio Railway Co. v. 
Workmen^s Compensation Board, 
[19191 1 W. W. B. 1068 (B.C.) ; 
47 D. L. B. 487. 

Workatoii's eonsposMotiom — SUppIsc 
. — ^Workaiom's Componaotlom Aet, B,0. 
Statntos, 1016« o. 77— Crew of Teasel 
lost im w»ton o«taftdo BHtlslL toni- 
tosy. — Provisions of the Workmen'^ Com- 
pensation Act, B.C. statutes, 191(1, c 77, held 
not altra viroM because warranting payment 
of compensation to dependents of workmen 
coming within the enactment who may be 
killed in an accident while the workmen are 
employed elsewhere than in the province, as 
in the case of members of the crew of the 
stoamskip " Princess Sophia " whidi foun- 
dered with all hands in water outside British 
444 ^^i^itory on a return journey from Skagway 
in Alaska to Vancouver. The Act does not 
seek to enact any law giving a right to arise 
from a source outside the province. The right 
arises, not out of tort, but out of the work- 
man's statutory contract A contract of em- 
ployment made with persons within the pro- 
vince has given a title to a civil right within 
the province to compensation. The scheme <^ 
the Act is in substance one for securing a 
civil right within the province. Royal Bank 
of Canada v. JBe^.. [1918] A. C. 283, 3 W. W. 
B. 994, distinguished. — The Act does not pur- 
port to derogate from any right given by s. 
508 of the Merchant Shipping Act, 1894 



(Imp.) as the expression "damages" in said 
ssetion does not apply to a liabui^ mch as 
that in question. Section 215 of the Canada 
Shipping Act does not purport to cover the 
same field as does the British Columbia stat- 
ute, and although it may conceivably give rise 
under that stetuto to particular questions of 
election, it in no wav renders ultra viree the 
scheme thereof. — Judgment ol the Court of 
Appeal for British Columbia, whieh upheld 
Judgment of Clement, J. ( [1919] 1 W. W. B. 
1088), reversed. 

Canadian Paoifie Railway Company 
▼. Workmen*§ Compeneation 
Board, [1919] 8 W. W B. 187 
(P.C.— B.C.) ; 48 D. L. B. 218. 

MnaitoVn W. O. Aett 8oe 144a« 
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MnaiolpAl Bj^Uwat Soo 1591 to 15M, 
1600. 



OONBTBITGTION OF 
STATUTES 

[446-452]. 

Ad pvoslmuas anteoodoas flnt rolntio 
—50 Viet. e« 11 (Out.)— BnUway ovoas- 



ims — ^Malatoaa»oo — Ooalovitj. — An 

order-in-eouncil passed by the Government of 
Canada in 1866 for survey of lands on the 
northerly shore of Lakes Huron and Superior, 
and to provide for roads while the district was 
unorganized, directed that "^an allowance of 
5 per cent of the acreage be reserved for 
roads . . . also reserving the right of the 
Crown to lay out roads when necessary." By 
the Onterio Act, 69 Vict. c. 11, the Qoveni- 
ment was authorised to transfer to tte Do* 
minion of Canada, by order*in*coaneil, certain 
lands occupied by the Canadian Pacific Bail- 445 
way, and in 1901 the lands were so trans- 
ferred and afterwards granted to the railway 
company subject to the condition in section 2 
of the aft)ove Act, namely, that the order-in- 
council should not be deemed "to affect or 
prejudice the righte ol the ptthiie with respect 
to common and publis highways eziiting at 
the date hereof " in said landa. In 1917 the 
Board of Ballway Commiseioners made an 
order allowing the Ontario Government to 
carry a highway across the railway on a part 
of aaid lands, finding as a fact (hat there were 
no highways in the district prior to 19011, and 
ordered a crossing to be constructed and main- 
teined at the expense of the company. On 
appeal from this latter part of the order: — 
BeU, Brodeur and Mignault, JJ., dissenting, 
that in view of the finding that there was no 
highways in the district when the railway 
oontpany acquired title, the condition in s. 2 
of the Act must be construed as meaning ** the 
righte of the public existing at tiie date hereof 
in common and public highways," and as 
including rights in highways to be laid out 
under the reservation for roads by the order- 
In-council of 1806. Therefore, as theee poten- 
tial faighways existed before the crossing the 
company being the junior occupant was pro- 
perly charged with the expense. 

The Canadian Paoifie Railway Com- 
pany V. The Deportment of PuhHo 
worka of the Province of Ontario 
(1919), 58 S. C. B. 189: 46 D. L. 
B. 413 [By. Com.— Ont.]. 

Svldomoo of OoBatwetton of Foraism 
Statutes Soo 004. 
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Ooal and P«t«ol«ttm Aet^ •• 8 — ^Ap« 
plieatlon for prospectlni; Uoemse— Dis- 
evotiom of Minister — No appoaL — ^Under 

B. 8 of the Coftl and Petroleum Act, R. S. B. 

C. 1911, c. 150, there is no appeal from the 
discretion of the Minister of Lands in zrant- 
inf or refusing a prospecting license ; Ae in- 
tention of liie Lefislatare bavins: been clearly 
indicated bj the substitution of '* may " for 
" sbaH " in the amettdment made by c. 38 of 
1910. [See 1491.] 

In re Voal <md Petroleum A<yt; 
Johnston ▼. Minister of Lands, 
tlW91 8 W. W. R. 81 (B.C.). 

New remedy siTem by statmte — Ez- 
istinc reatedy at Oemuon Ita'vr. — If a 

statute gives a new remedy for a right for 
which a common-law remedy exists, the exist- 
ing remedy is not taken away without dear 
language to that effect. 

CampheU y. Haiverson, [1919] 3 W. 
W. R. 657 (Sask.). 

In Paria Material See 44. 
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Penal statute — Oaene eMlMas — THe 
Game Aet, s. 84 — Refnaal te extend 
amendment beyond striet reading^ — 

Section 34 of the Game Act 1>efore amend- 
ment read as f (dlows : " Any guardian who has 
reasonable grounds to believe that an offence 
has ibeen committed under liiis Act, may 
seize any game in respect of whid^ he i)elieves 
such offence has been committed and take the 
same before a justice of the peace, who shall 
notify the person in whose custody the game 
was found to appear before him . . . and 
estabUsh the rightfulness of his possession of 
such game, and . . . the justice may de- 
clare such game forfeited ." — ^By 
amendments in 1910 (2) and 1916, the words 
"fur bearing animal or pelt thereof" were 
inserted after the word ** game " where it first 
appears, but not elsewhere. It being a penal 
statute the. Court refused to construe the sec- 
tion as if the words were inserted in other 
places after the word "game,** and quashed 
an order of a justice declaring such pelts for- 
feited. 

In re Edmonton H^de and Fur Com^ 
panp, (19191 3 W. W. R. 63 
(Alta.) ; 48 D. L. R. 181. 

Statutes — Constmotion of doon- 
ments — Chrant of land from prevlnee 
to Dominion — Meaning of ** ooast line *' 
as bonndary — ^Ezelndins foreshore and 
foreshore rights. — Where in a statutory 
convevance from the province of British Col- 
umbia to the Dominion, a belt of land was 
described as bounded on three sides by 
straight lines drawn from and to certain 
spedned points, and on the other side "by 
the coast line of Vancouver Island to the 
point of commencement " ; the grant including 
all coal, etc., on, in or under the land; it was 
held that the expression "coast line'* was 
used to Indicate a boundary at high-water 
mark, which exduded the foreshore and fore- 
flhore rights; and a licensee from the pro- 
vince had the ri^t to prospect for coal under 
the foreshore.— -In an instrument which does 
no more than operate as a transfer by the 
Crown of administration in right of the pro- 
vince to administration in right of the Do- 
minion, there is no presumption or other 
reason for construing words purporting to be 
words of grant in any other than their na- 



tural and strict sense.— ^udgmeat of Court of 
Aweal for British Cotaobia ( [1918] 3 W. 
W. R. 686), affirmed. 

Esquimau and Kanatmo RtUlwau 
Vompany, [19191 3 W. W. R. 366 
(P.C.— B.C.) ; « D. L. R. 139. 

atJoepeettTe Jiett See «Mc 917. 

B e tte ap e eti Te leKislatJen — InewNutee 

em asid pvevinelal 
isalnst atfwt — ** Be* 
▲et,** 7 * « Geo. V. 
e^ £•, OT. 4» e, 11— •'BritiA CotamMa 
Fire lasnvmnee Aet,** B. 8. B, C e. US, 
OT. 4» e, 7, 10^ 11— The appellant, being 
appointed to act as attorney of the Ooard- 
iaa Five lasQraaoe Company, of Utah, In 
the efveat of Ita obtainiiig a license under the 
" British Columbia Flt« Insurance Act," made 
application to the pievincial aathoritles for 
such license. The respondent took proceed- 
ings, by way of injunction, to restrain him 
from doing so, and his action was dismissed. 
Between the date of the trial and the hear- 
ing in appeal, the "Dominion Insurance 
Aot" was amended by 7 & 8 Geo. V. c. 29, 
and ss. 4 and 11 provided that a foreign in- 
surance company could not carry on Its busi- 
ness in Canada unless and until it has ob- 
tained a license from the Minister of Fin- 450 
ance for the Dominion of Canada. — HMd, that 
tiie Court of Appeal should have taken Jndl- 
ial notice of the amendments to the *' Domin- 
ion Insurance Act ;" and, if so, the Guardian 
Fire Insurance Company, of Utah, not being 
able, through the issuing of a provincial 
license, to transact any business & British 
Columbia before having obtained a Dominion 
license, the proceedings by way of injunction 
taken 1>y the respondent were premature: 
Boulevard Heights V. VeiUeuw, 52 Can. SL C. 
R. 186; 26 D. L. R. 333), distinguished.— 
Per Idington, Anglin and Cassels, JJ. — ^An 
application for injnnetion should not be en- 
tertained against the agent of an insurance 
company to restrain him from applying for 
the issuance of a license to the company, 
without the latter being made a party to 
the proceedings. — Per Davies, C.J. and Bro- 
deur, J. — ^The absence of the principal as a 
party to diis action, though not absolutely 
fatal, must necessarily lessen and narrow 
the measure of relief to which the respond- 
ent daims to be entitled. — Judgment of the 
Court of Appeal (40 D. L. R. 455 : [19181 2 
W. W. R. 405), reversed. [See this case as 
1134.1 

Matthew y. Guardian Assurance 
Company (1919), 56 S. C. R. 47; 
B.C.) ; [19191 1 W. W. R. 67. 

Statute eopied from EnsUsli Aot. — 

Where a Canadian enactment is taken from 
an English enactment it should be interpreted 451 
in the light of long-standing English deci- 
sions upon it, recognized at the time of its 
adoption, especially if they are stiU recog- 
nized as binding. 

Risler v. Alberta Newspapers, Ltd,, 
Garnet v. Idem, [1919] 2 W. W. 
R. 326 (Alta.) ; 46 D. L. R. 536. 

Intention of lesisiatnve — Dntjr of 
Court. — ^The rule by which the (courts are 
to be guided in construing Acts of Parliament 452 
is to look at the precise words, and to con- 
strue them in their ordinary sense, unless it 
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would lead to any absurdity or manifest in- 
justice, and if It should, so to yary and 
modify them as to avoid that which certainly 
could not haye been the intention of the Legis- 
lature. Where the Legislature has used in 
tiie enactment in question language so free 
from ambiguity and so clear and explicit as 
to leave no doubt as to its meaning, the Court 
must construe the enactment according to its 
expressed intention: — Hetd^ that under the 
Act respecting public streets in the city of 
Saint John (1917, 8 Geo. V. c. 48, N.B.), the 
city had jurisdiction to pass a by-law forbid- 
ding the construction or maintenance of any 
surface opening in any sidewalk or the use for 
vaults, ... of the space beneath the 
sidewalks . . . unless a peimit was first 
obtained, and vesting the land under the side- 
waUis in the corporation, notwithstanding 
that the Act deprived the owner of land vested 
in it before the passing of the Act. 

The Kina v. Bank of Montreal 
(1919), 49 D. L R.288 (N.B.). 



I. 2. In Faeie. 

Witness — Befnsal to answer — Im- 
prisonment — C. P. SSOy 834. — ^A witness 
cannot refuse to answer a question because 
he considers it irrcdevant. Persistent refusal 
to answer the question, when ordered to do so, 
will sustain his commitment for contempt. — 
An appeal upon any such order should be 
limited to an inquiry as to whether or not 
the forms and rules of law and procedure 
have been complied with. 

miaeoph v. Tdtiole, etc. Co. (1918), 
& R. L. n.s. 178 (Que.). 



H. In Proeednre. 

Disobedienoo of Judgment — Supply of 
natural gas — Right to cut off — Contract — 
Orders of Commissioner of natural gas — Na- 
^ , tural Gas Act, 1918, 8 Geo. V. c. 12-^Natural 
454 Gas Act, 1919, 9 Geo. V. c. la— Motion to 
commit— Obedience to judgment since launch- 
ing of motion— <;Osts — 'Leave to apply. 

Dominion Suffar Co., lAmited v. 
Northim^ Pipe Line Co. LinUted 
(191^), 17 <5. W. N. 95. 



CONTEMPT OP COURT. 

I. Criminal Contempt. 

1. Ex Faoib. 

2. In Facie [453]. 

n. In Proeednre [454]. 
See Attaohmxnt. 

Attaelunent fort Bee 179. 

Jnstioe's Power to Pnnish fort Bee 612. 



CONTRACT. 

I. Formation of — Parties [455- 
468]. 



II* Consideration and Talidity. 

1. Geneiiallt [469-471]. 

2. Illegal and Fbaxtdulbnt — 

Waoebino. I8ee C^bikinal 
Law, I. 22] [472-477]. 

3. Restraint of Trade [478]. 

4. Statute of Feaudb [479-480]. 

5. Void and Voidable. 

m. Conatmetion and Interpreta* 
tton [481-491]. 

IV. Variation — Evidenee [492, 
493] Bee Z. 

V. Conditiona. 

VI. Diaeliarse. 

1. Breach [494-497]. 

2. Pebformahoe. 

3. Novation. 

4. AOOORD AND SaTTSFAOTION. 



VIX AToidanee 

[490-500]. 

Vm. Assignment. 



Beseission 



IX. Enforeement [501-509]. 

X. Reformation [510-512]. 
[General Cross Referenees.] 

Chose in Aotion — Confliet of Iia^ 

Hnsband and Wife (Contraet te 
Marry) — ^Indians, I — Twfants, lU. — 
Master and Servant — Merger — 
Misrepresentation — Mistake — 
Money and Money lionding — ^Prin- 
eipal and Agent — Bale of Ckieds 
T-Bliipping and NaTigatien — Bpeei- 
llo Perf ormanee — ^Vendor and Pnr- 
ohaser. 

Contraet for Ereetion of Bridge: Bee 
1570. 



I. Formation and Parties. 



Deposit made by father in hank to 
Joint oredit of himself and son — ^Doen- 
ment signed hy both— BnrriTonhip of 
son. — The plaintiff's father made a deposit 
of money in a bank, and he and the plain- 
tiff signed a memorandum, addressed to the 
manager of the bank, saying that they thereby 
agreed jointly and severally with the bank 455 
and each with the other that any moneys 
which might from time to time be placed to 
the credit of their joint names, and the in- 
terest thereon should be subject to with- 
drawal by either of them, and that the death 
of one should not affect the right of the 
survivor to withdraw such money and inter- 
est; and each of them irrevocably auth- 
orized the bank to pay any such moneys and 
interest to either of them and to the sur- 
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▼iTor. Thb money deposited was entirely that 
of the father, who died shortly afterwards. — 
In an action against Ihe Aeicators, and a 
legatee under the father's will for a declara- 
tion of the plaintiffs right to the money, evi- 
dence as to the intention of the testator was 
admitted, and some of it shewed an inten- 
tion to benefit the plaintiff. The father, by 
his will, which was made two months after 
the signing of the memorandum, bequeathed 
f300 to the plaintiff, and made no mention 
of the deposit: — Held, that the memorandum 
was not a contract between the father and 
son, but merely a direction to the bank; and 
the plaintiff was not entitled to succeed. — 
Sauihby v. Souihhy (1917), 40 O. Lu R. 
429, 432, followed^ — Some of the evidence 
appeared to indicate that the purpose of the 
father was to make a gift to the plaintiff in 
its nature testamentary, which he could not 
effectually do save by an instrument executed 
ma a will.— ITiS y. HiU (1904), 8 O. L. B. 
710, referred to. — Costs of all parties were 
ordered to be paid out of the faUier's estarte. 

Smith y. Go9neU (1916) , 43 O. 
L. R. 123. 

Eridenoe — Non-Jvry trial — ^Fiadinss 
of Jndgre — laterf erenoe iprltli on appeal 
— ^Measure of damages* — In an action 
claiming damages for breach of contract al- 
leged to be made through the medium of tele- 
grams and letters confirming a verbal agree- 
ment, tbe defence was that there was no 
completed contract or if there was, tiiat it had 
been terminated by laches of the plaintiff. 
The trial Judge held that there was an exist- 
ing contract, and awarded the plaintiff the 
damages claimed, but his judgment was varied 
by the Appellate Division, which set aside 
the assessment of damages and directed a 
reference therefor. — Held, per Davies and 
Anglin, JJ., and Falconbridge, C.J., that, 
though an appeal lies from the judgment of 
a Judge at the trial on questions of fact as 
well as of law, on the former an Appellate 
Ck>urt should not interfere with such deci- 
sion of the Judge, who has seen and heard 
the witnesses, unless there is some good and 
special reason for doubting its soundness. 
In this case there was no such reason, and 
the judgment at the trial should stand. — 
Held, also, that as the damages were as- 
sessed by the trial Judge on the principle 
laid down in Roth v. Taveen, 12 Times Ir. R. 
211, and tbe evidence justified the assess- 
ment the judgment should not have been 
varied. — ^Brodeur, J., also held that the judg- 
ment on the trial should be restored. Iding- 
-ton,J., dissented, on the ground that the evi- 
dence did not prove tiie existence of any 
contract between the parties. — Judgment of 
the Appellate Division (41 Ont. L. R. 58; 
39 D. li. R. 463) , reversed in part. 

Momw y. The OgUvie Flour Mills 
Ownpony (1919), 57 8. C. R. 
4(X3; 44 D. L. R. 567 (S. Ct. 
Oan. — Ont. . 



Ibaplied eontraet to aeaniiie liability. 

Oo. engaged plaintiff to dinect its 
hospital and ^ve medical care to its work- 
AKH men from whose wages it made deduc- 
tions for support of said hospital and plain* 
tiff's salary. Some of- said workmen were 
injured by fault of defendant's train crew, 
and were cared for by plaintiff in said hos- 
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pital. The injured workmen sued defend- 
ajit, but were disallowed damages for medi* 
cal fees on account of said arrangement. 
Plaintiff claimed P. Oo. refused to pay bun 
for services rendered to said injured workmen, 
and sued defendant therefor. On the hap- 
pening of the accident plaintiff had tele- 
graphed defendant's superintendent as fol- 
lows: "Four men badly injured here, Aug- 
ust lltlk, by runaway G. T. P. train. In 
hospital here at your expense for medical 
and surgical treatment* food and nursing." 
The superintendent did not answer, but asM 
for and received reports on the condition of 
the men. Held, plaintiff failed to establish. an 
implied contract by conduct of defendant to 
assume any liability. 

Porter v. Grand Tr%nh Pacific Rail- 
way Company, [1919] 1 W. W. R. 
988 (Alta.) ; 45 D. li. R. 749. 

Partnersliip — Wages — Appeal — Order 
for the taking of furtiEer evidence. 468 

Puddy V. McBumey (1919), 16 O. 
W. N. 313. 

Bervioes remdered by mieee of de^ 
eeaeed iatestatOi — AtpeeetneMtt to pay for 
— ^Evidenee. — ^The defendant, in December, 
1908, brought her aunt, who was suffering 
from an incurable disease, and required much 
care and attention, to her (the defendant's) 
house, where tbe aunt lived for nearly a 
year, and was cared for by the defendant; 
the defendant and her aunt then went to 
live with the defendant's sister, at whose 
house the defendant cared for the aunt until 
the aunfs death in November, 1911. In 
October, 1910, tbe aunt gave the defendant acq 
a large sum of money, and a larger sum in ^^^ 
January, 1911. The administrators of the 
aunt's estate sought an aeeonnt of these 
sums: — Held, upon the evidence, and having 
regard to all the circumstances, that the 
moneys were not a gift to the defendant, but 
were intended to enable the defendant to 
pay the costs of the maintenance, nursing, 
medical supplies, and other necessaries, of 
tbe aunt ; and that, in accounting, the defend- 
ant was entitled to credit for a reasonable 
sum for her services, in addition to the sums 
which she had disfbursed on her aunt's ac- 
count — the evidence being suffici^it to rebut 
the presumption, arising from the relationship 
of aunt and niece, that the services were 
gratuitous. — Review of the authorities. — 
Walker v. Boughner (1889), 19 O. R. 448, 
approved. 

Mercantile Truest Co, of Canada, 
Limited v. CampbeU (1918), 43 
O. L. R. 57. 



Supply of manufaotiired goods — 

Formation of contract — ^Bvidence — ^Authority 
of agent — Ratification — Damages — ^Find- 
ings of trial Judge — ^Appeal. 

Rovmeon Drew d Clydesdale, lAm- 

ited V. Imperial Steel d Wire Co,, 460 

Limited (1919), 15 O. W. N. 453. 

Written offer to earry goods at 
named prioe — Oral acceptance — ^Evidence 
— <;redibility of witness — Findings of fact ^/>i 
of trial Judge— Appeal— 14 O. W. N. 191. 4ol 

Austin d Nicholson y. Canada 
Steamship Lines, Limited (1919), 
15 O. W. N. 371. 
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OvdUr tekMi hf . 

tkm m W^ m^Ummtmrj •BMyttoa*— Abi oidtr 

AM taken bf a commercial tniT«Uer, subject to 

^^^ ratifiGatioii, la not a contract; the contract 

onlj takes plaoa whan and wliert tke pzin* 

dpal accepts the ordar. 

Bvrker T. Sehert <1W9), 20 Q. P. 

DefinitenesB — Negotiations — Concluded 

463 <^oi>tract. 

Sawyer v. MiOett (1919) , 48 D. L. 
E. 714 (B.C.). 

flckool law — Aeoastniioe of •ffer 
completes contraet. — Aaintiirs offer to 
sell and defendant's acceptance of same com- 
Dieted a contract of «aie from plaintiff to 

464 defendant. Resolutions \ij defenoanf s Cen- 
tral Board to cancel sale had not the effect of 
setting aside the sale. 

Reed T. Catholic Bchocl CommUsion 
(1919), 25 R. de J. 509 (Que.). 

(An appeal to the Court of 'King^s Bench is 
now pending.) 

Tent of Toam — Bsptvatioa of ttm» — 
Ho BOW oon t i m ot OonttnnatioB mmdor 
torms of old oontn^t — Mammwml f»«ai 
year to yoar or asontli to aaomth. — A 

contract for the supply of water was entered 

into in 1S86 to extend over a period of 20 

years with right of renewal. At the end of 

4^c that period no new contract was entered into, 

^^•^ but the company continued to supply water 

at the old rate, and no eifort was made to 

secure a renewal of the contract. — Held^ that 

the contract had not been renewed for a 

period of twenty years, and at the most the 

supplying of water under t^e original condi* 

tions and at the original rates could not be 

construed as anything more than a renewal 

, of the contract from year to year or possibly 

only from month to month. 

Tke Kmg v. Board of CommifHonera 
of Public Utilities; Em parte 
Town of MiUtown (1919), 47 D. 
L. R. 219 (N3.). 

Agrreeaieiit to smb ni&d liroak land — 

DellBltoness — Telegram by wife without 

466 husband's knowledge — ^Telegram to husband 

in reply which he never saw — ^No contract 

between parties. 

Dunn V. Mcintosh (1919). 46 D. L. 
R. 678 (Sask.). 

Honey lent — Advance of money upon 
promissory note made in name of trader by 
manager as attorney — Authority of attorney 
Af\^ ^ot covering transaction — Money placed to 
^O/ credit of trader in bank and used for his 
benefit — 'Liability to repay— Quasi-contract — 
Action on promissory note — Amendment — Re- 
covery for money lent. 

Mitchell V. Thompson (1919), 16 O. 
W. N. 261. 

Oifer and aooeptanoe—Qualified ac<- 

oeptance. — Contract for sale of land lield 

not established because the alleged acceptance 

Aoo of the offer of sale was not an absolute and 

^^^^ unqualified assent to the terms of the offer. 

CouHer v. Timlick, [1919] 2 W. W. 
R. 736 (Man.). 



II.I. 



for 
pvofoot — g^HiaarnMoo. F. to 
BUKHVt henelf and her Bother proposed 
talcing Jodgera, bat was kidn<iad to aibandon 
the projoct by her nnefe, who agreed to pay 
her $200 a year while he lived and aecnre 
her that iaooBo by his wiU. The anauity 
was paid, in oaah and promisaory aatea, for 
four yeara, whm tht undo gave F. a note 
for itOOO, payahle five yoata aiBhir date with 
interest, and ashed her to eonalder it "for 
the preaent" m settieokent of all daima. F. 
was with her nnde In hia laat fflneaa, what 
be told her tiiat he had left her $2,000 hy his 
will, hot a few daja hefbre hia death he la- 
▼oked a will eontainiiig a hetnaat to her and 
made another in whidi abe waa not mat- ^^^ 
tioned. Shartiy aftre hia death A^ who la* 4oVI 
harited all hia eatate, waa hif ormed by F. 
of her dalm, and the promiaaa, verbal and 
written, on which it waa baaed, and some 
months later he wrote offering to pay her 
$3,000 aa a settlement in full. F. accepted 
the offer, but it waa afterwards r^udiated 
by A. — Heldt Anglin, J., dissenting, that F.'s 
forbearance to press her daim againat the 
estate was a good consideration for the 
agreement by A. to pay her $3,000. — Held, 
per Daviea and Brodeur, JX, and Falcon- 
bridge, CJT., Idington, J., expressing no opin- 
ion, and Anglin, J., contra, that the relin- 
quishment by F. of the project of taldng lodg- 
ers was a valid consideration for the agree- 
ment by her undo to provide her wiOk a life 
annuity, and she was entitled to recover from 
his estate the $2,000 promised by her unde 
to be given her in his will and the amount due 
on his notes which she held. — Judgment of 
the Appellate Division (43 Ont. L. R. 479), 
reversed. 

Francis ▼. AUmn (1919), 57 S. C. 
R. 373; 44 D. li. R. 601 (S. Ct 
Can.— Ont). 

Tranaaetion — Oonaidoratiom for — 
i^^w-MJI ISi'tara O. O* 101 1081 — - 
Tbe fear of a lawsuit is auffident considera- 
tion for a transadtion. — ^The question lof jtrrrx 
right of action before the Courts is to be ^«v> 
looked at from the viewpoint of the inter- 
eated partiea. — Oonciliatory steps in trana- 
aetion may originate from one party alone. 
— An error of law cannot be reUed upon in 
tranaaetion. 

Ranffer y. Gariepy fl918), 55 Que. 
S. C. 46. 



tJmderwritliis pvoforenoo akaroa of 
ooupany — Consideration — Commission paid 
in part in ordinary shares — ^Undertaking of 
promoters to •buy share* from underwriter at 47 1 
reduced price— Alternative provision as to 
sale of shares in event of underwriter " re- 
taining " them — Election — Evidence->Receipt 
— Reasonable time for making request to buy 
—Release— 15 O. W. N. 2M, reversed. 

Rountree v. Wood (1919), 16 O. W. 

N. 77. 

Oontraet — Imninnlty olanao 
Mlity for tort — ^Palblie order- 
aneo — ^Transforeo of — Suit at law — 4.79 
C. C. 1054; B. 8. O. o. 87, as. ZZB, 340, ^' ^ 
S46, — A railway company may legally stip- 
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nlate, m a contract for the conatraction of a 
aiding from the private property of an in- 
dividnal to ita main line, that it wall be beld 
free from liability for its owsx negligence or 
that of its lervants in the use thereof, and 
anch covenant is not void as being contrary 
to pnblic order. — Such a contract does not 
require the authorisation and approval of tibe 
B<MB.rd of Railway OmaumimAommtm, — ^An 
iaavraaee oompaay, which has paid dam- 
ages incurred by an insured, may, in the lat- 
ter's name, sue the part? liable for the loss. 
Can, iNorthern Ry. Co, y. Aroenteuik 
Lumber Co. (1918), 2& Que. K. B. 
406. 



il. ft. niesal and Franidalamt Gontraeta. 

Acraeatent tip ramiuaavate plaimtUf 
for use ofpolitloal iiUlaaAoo wltk sar- 
Taats of Crowm to obtain boaieilt for 
defoadamta — ^Aotion apon asreomeat — 
•umatary dlsarfasal aa contrary to 
pnlbUe policy — Costa. — ^An action to re- 
cover a commission for procuring for the 
defendants contracts from the Crown was 
summarily dismissed, uipon It appearing, by 
the admissions of the plaintiff upon his ex- 
amination for discovery, that tiie commission 
was claimed under an agreement by which the 
plaintiff was to use his political influence 
with servants of the Crown to obtain the 
contracts, which waa an agreement <!ontrary 
to public policy. — Montefiore v. Monday 
Motor ComponenU Co,, IAm4ie4, [1918] 2 
K. B. 241, followed. — Hie action watf dis- 
misaed with eosts, lihe plaintiff having been 
paid a part d the -commission, wfaidi he did 
not legally earn. 

Teomann v. Kniffhi (1919^) , 45 O. L. 
E. 65; V5 O. W. N. 851. 

t Soo 6S7. 



Oomtraot on ftaaAay— B. «. «., 1909, 

e. 69. — Where a tradesman conies into Ooort 
upon a contract entered into on the Ijord's 
Day for ttie sale by him of goods in the ezer- 
<nse of his ordinary trade or business, it is 
the duty of the Court to notice that such 
contract was made in violation -of the statute 
.„A <R- S. S., 1909, «. e9), -even though no ob- 
4k #4 jection on 4?hat ground is taken in the plead- 
ings. — An automobile waa ordered, 'but not 
delivered or accepted, and the purchaser on 
seeing at was dissatisfied and ordered another 
instead. Held, that because he failed to 
carry out the second purchase which was un- 
enforceable because made on the Lord's Day, 
was no reason why the vendor could socoeed 
nnder the first order which all parties under- 
stood to be abrogated by the second one. — 
A purchaser under a contract unenforceable 
because made on the Lord's Day must, if he 
has obtained possession of the article, return 
it or compensate the vendor therefor. 

Bronfman v. Duichsesanj [1919] 3 
W. W. B. 565 (Sask.) ; 48 D. 
L. R. 645. 



Monoy siTon to woman for inunoval 
pnrpoaa — ^Action by donor to recover money 
Ant' — Claim arising ea turpi coMsa-^In pari 
4iO delicto meUor est conditio posMentis. 

Charegm v. Tucker (1919), 16 O. 
W. N. 151. 

AJI.- 



lUoffal oontraet — ^AvroamMtt — Sisna- 
tare to — ^Preferential payment nndor-^ 
RoeoTery of irluit iras not dne — O. O. 
989, 990, 1140. — ^The debtor who has paid 
a certain sum of money to one of his credi- 476 
tors to obtain his consent and signature to 
a compromise, has the right to recover it 
since it was paid under an illegal contract 
or agreement. 

Cote y. Kinthury Footwear Co. 
(1918), 55 Que. S. C. 86. 



tion — Seliool oomnftissionoro— Oontraet 
— O. O. 989, 990. — ^The giving of a promis- 
sory note to a school commissioner to secure A*7*7 
his influence towards voting a contract for * * 
the erection of a school is null and v<rid. — 
The parties, in a suit upon the note, will be 
put Out of Court, without oostB. 

Oloutier y. Trudei (1918), 64 Que. 
S. C. 459; 24 R. de J. 817 (pend- 
ing in the Court of Review) . 



n. 3. Boatraint of Trade* 

Restraint of trade — Sale of business — 
Covenant by vendor not to engage in business 
of "milk-dealer^ — Action for breach — 478 
Whether sale of butter and buttermilk in- 
cluded — Evidence of understanding of per- 
sons in trade — Evidence of conduct of parties 
—Declaration of rights under agreement. 

WUUi y. PeopWa Dairy Co. (1918), 
15 O. W. N. 257. 



XI* 4. Statate of Franda. 

Asr^ament to raiae mdney for an- 
other npon aeenrity of mortsacos. — 

An agreement to raise for -tiie plaintiff a 
certain sum to be secured upon mortgages 
by the plaintiff of certain property is an 
agreement to create an interest in land and 
within the Statute of Frauds. — ^The rule of ^tifw\ 
law as to an affont not dealing as a prin- 47%f 
clpal with his principal rests on the con- 
sideration of a conflicting interest tn the 
person of the agent, but where an agent con- 
tracts to raise money for his principal to 
be secured on mortgages by the principal on 
specified terms, there is no conflicting inter- 
est to prevent the agent advancing the amount 
himself, if there is no special stipiriation to 
die contrary. 

ijhray v. Dalgety and Company Lim- 
ited, [1919] 2 W. W. R. 958, 
[P. C— Australia]. 



Oral proialae of father to 
land to son — Consideration— Services |df 
son — Evidence — Corroboration — Posseflslon 
given to son — Part performance — Statute of 
(Frauds — Subsequent acceptance of lease by 
son — ITndae tnflnenoe — Lack of independ- 4g0 
•ent advice — Summary ejectmoit of son by 
order Under overholding tenants provisions 
of Landlord and Tenant Act — Damages for, 
not recoverable — Order standing unreversed — 
Claim for timber taken by father — Specific 
performance of agreement — ^Alternative daim 
for wages — ^Amendment. 

HarrU v. JBToms (1919), 16 O. W. 
N, 216. 



163 



COHIBACT. 



IM 



HZ. Ooaatra«tt«]i and laterpvatetlom. 



482 



Asrettmont for use of ohattolii — ^Loi 

— Option of purchase— Gonstractioii of agree- 
481 ment — ^Ambi^ity — ^Evidence of Burroundinir 
circumstances — Rent of chattels — (Right to 
return of chattels — ^Damages — Injunction — 
14 O. W. N. 240, affirmed. 

Wali V. Wright (1918), 16 O. W. 

N. m 

AmIiiKiilty — Parol oTldenoe of oir- 
onmstanoes — Falsa demomstratlo non 
Booet. — If 'the language of a written con- 
tract has a definite and unambiguous mean- 
ing, parol evidence is not admissible to show 
that the parties meant something different 
from what they have said. But if the de- 
scription ot the subject-matter is susceptible 
of more than one interpretation parol evi- 
dence of Hhe surrounding circumstances is 
admissible to help in determining what the 
subject-matter of it is. — Where a recital in 
an agreement for sale of cattle described 
them as " the cattle known as the Girde 
cattle at present grazing on the Oirde ranch, 
near Brooks, Alberta," whereas other parts 
of the contract made it appear that the cat- 
tle sold were all the "Circle cattle" s(Hne 
of which were not on the Circle randi, the 
Court on taking evidence of the circumstances 
(one fact being that the vendor's secretary 
who drew the letter containing such recital 
erroneously understood that all the Cirde 
cattle were on the Cirde ranch), found that 
it was intended to sell all the Circle cattle 
and the worder ** at present grazing . . . 
Brooks, Alberta " were rejected as used mis- 
takenly for better description of what was 
suffidenUy certain without them, applying 
the maxim faisa demonsiraiio non nocei. 

MoLeay v. Bums, [1919] 3 W. W. 
R. 917 (Alta.). 

OonstmotioB of pvblio hisHway — 

Agreement of landowner to pay bonus — Con- 
struction of drain — ^Agreement to pay pro- 
483 portion of cost — Counterclaim — Cost of re- 
moving buildings — Injuries to property of 
land-owner — Findings of trial Judge — ^Appeal 
—14 O. W. N. 317, varied. 

Toronto and HamUton Highway 
Commission v. Coleman (1919), 
15 O. W. N. 389. 

Oomtraot for repairlns loeomoilTe*— 
I«ateiit def eots in materials vsod — Jdm^ 
Mlity thorefor, — On the repairing, under 
contract, of a locomotive by putting a new 
fire-box in it, the materials being supplied 
by the repairers, the re-delivery of the loco- 
motive by the repairers to the owners passes 
AQA ^ ^^ owners by way of sale all the new 
4o4 materials put into it, with all rights ind- 
dent to a sale, induding the obligation of the 
repairers to supply such material as is fit for 
the purpose for which they know It is re- 
quired, and making them retponsiUe f6r Utaiit 
defects therein. — ^By furnishing a defective 
fire-box such repairers were held to have dis- 
entitled themselves from recovering an aUeged 
balance of account for such repairs. — If the 
party bound to perform a contract does not 
perform it, the other party may do so for 
him, as reasonably near as may be, and 
diarge him for the reasonable expense incur- 
red in so doing. Whether the thing done 



was a reasonable thing to do must be deter- 
mined having regard to all the drcnmstances. 
Owners of Uie locomotive repaired for them 
as aforesaid with the use of defective ma- 
terials, were held disentitled to nearly all 
their dalm for damages by reason of having 
acted unreasonably in not acting wiUi promp- 
titude, in requiring mon than was neces- 
sary, and in refusing, because of certain 
differences, what was held to be a reason- 
able otfer of the repairers to remedy defects. 

BterUng Engine Works, Limited v. 
Red Deer Lumber Company, lAm- 
ited, [1919] 2 W. W. R. 619 
(Man.) ; 48 D. L. R. 484. 

Eridenea of parol nmderstawdiags — 
Formal aKreemant to bo drawn. — ^Where 
the parties have conunitted the terms of a 
contract to writing, especially a writing under 
seal, an averment by either of the parties as 
to what was said or understood previously AQK 
to or contemporaneously with, the written 
contract, is exduded. — -Althous^ the parties 
may desire to have a formal agreement drawn 
up, they may be bound by a previous agree- 
ment if it is dear that such an agreement 
has been made. 

Shields y. Landreth, [1919] 1 W. W. 
R. 763; 12 Sask. L. R. 102; 45 
D. L. R. 330. 




Iiamd Ibonslit in nan&o of oni 
Biont for sbarlng of dislmrse] 
Some failing to oontrilntto* — Plalntiif, 
the four defendants, and one W., formed a 
syndicate to purchase certain land. An agree- 
ment was executed by the parties providing 
that each should have an equal interest in 
the land, and be equally responsible for the 
payments to be made; and that the agree- 
ment for sale should be taken in the name of 
the plaintiff, who should hold the land in 
trust. A dause provided that the plaintiff 
should notify the other parties of -all sums 
required .to meet the obligations of the syn- 
dicate, and in the event of any one failing to 
pay his share within 30 days, his interest in 
the land should cease. Plaintiff paid the 
sum of $252.77 for taxes. W. paid his 1-6 
share, and the plaintiff brought action against 
the other four, and recovered judgment in 
the County Court against them for f 167.46. 
On appeal it was held that the dause for 
forfeiture of the interest of a par^ neglect- 
ing to pay his share was not exdusive, but 
was merely an additional remedy. HM 
further (per Perdue, C.J.M. and Fullerton, 
J. A., allowing appeal with costs) , that separ- 
ate judgments should be entered against the 
appdlant defendants for the sum of $42.66 
each, together with % of the costs of the 
action below. (Per Cameron, J.A., dissent- 
ing in part). The liabilitieB of the parties 
inter se should be determined by their rela- 
tionship as co-partners, the absence of W. 
from the record could be remedied by the 
Ck>urt» and he should be added as a defend- 
ant, the judgment bdow should be set aside 
and judgment be entered against eadi of the 
defendants (except WJ, severally for $42.18 
and interests and costs, and provision be 
made, in case any of the defendants be un- 
able to pay. for subsequent application to 
the County Court Judge for increase of the 
judgment against other defendants, or for 
judgment against W., with the object that 
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the plaintiff and the defendants who are able 
to pay share equally the loss. 

Bm^on v. McKone ei al. [1919], 
1 W. W. R. 349 ; 29 M. B. 283 ; 
45 D. L. R. 83. 



EzomTation work — ^Payn&Mtt for, at 
pzlee per ouMo yard* — ^The plaintiff agreed 
with the defendants to " do ezcaTating of all 
materials, excepting rock," nnder the defend- 
ants' building, at a named price per cubic 
yard for all materials removed. In the 
course of the work, the plaintiff encountered 
4g7 large boulders and removed them: — Held, 
that ** rock " should, in the circumstances of 
the case, be considered as having its usual 
meaning, including, according to the diction- 
aries, a large stone or boulder ; and the plain- 
tiff was entitled to extra -remuneration for 
removing the boulders which he encountered. 
^Drheto V. Altoana City (1888), 121 Penn. 
St 401, 421, approved. — Held, also, that evi- 
dence as to the practice and custom in the 
city where the work was done was inadmis- 
sible, because it did not profess to con- 
form to the rule governing evidence explana- 
tory of the meaning of doubtful words, nor 
to that relating to custom. 

MUla V. Continental Bag and Paper 

Co, (191«), 44 O. L. B. 71; 46 

D. L. B. 889. . 

Queen Viotoria Niacara Falls Park 
Gonaiiiissionors — 62 Viot. <2) o. 11» s. 
36 CO.) — Grant of license to take 
water from Niasara River witkin Park 
— Development of eleetrical power 
*^ for eonimeroiflil nse." — Pursuant to the 
power granted by the Ontario Act, 62 Vict. 
(2) o. 11, s. 36, the Commissioners for the 
Queen Victoria Niagara Falls Park, by an 
agreement of the 29th Janu&ry, 1903, /granted 
to certain persons <:alled "The Syndicate," 
for the purpose of generating electricity and 
pneumatic or any other power to be trans- 
mitted, and capable of being tranfifmitted, to 
places beyond the Park, "a license irrevoc- 
able to take from the waters of the Niagara 
Biver within the Pai% a sufficient quantity 
of water to develop 125,000 electrical or 
pneumatic or other horse-power for com- 
mercial use." By clause 14 of tbe agree- 
ment, the license was granted for 50 years, 
with certain rights of renewal, the Syndi- 
AQQ cate paying therefor a yearly rental of $15,000 
*^ and a further sum " for each electrical horse- 
power generated and used and' sold or dis- 
g>sed of over 10,000 electrical horsetpower." 
y clause 25, the Syndicate should not amal- 
gauMite with any other company nor enter 
into any arrangement which might ihave that 
effect. By clause (o) , ** The Syndicate " was 
to be understood to mean not only the named 
individuals, but also their and each of their 
heirs, executors, administrators, and assigns. 
By clause 27, the Syndicate agreed that, 
within two years from the date of the agree- 
ment, "Uiey would sell, assign, convey, and 
transfer to a company having power to con- 
struct and operate the works proposed, all 
the rights and franchises conferred upon the 
Syndicate. On the 25tb March, 1903, the 
Syndicate assigned its rights under the agree- 
ment to the S. D. comx>any, and the agree- 
ment and assignment were confirmed by 5 
Bdw. VII. c. 12 (O.). On the 16th April, 
1906, an agreement was entered into be- 



tween the E. D. Company and a transmifl- 
elon company and the T. P. Company, by 
which the undertakings of the E. D. Company 
and oi the transmission company were leased 
to the T. P. Company from the date of the 
agreement untU the 1st March, 2013, this 
term exceeding by one month the duration of 
the license granted and its renewal terms. 
In consideration of this, the T. P. Company 
agreed to assume and pay the rental due to 
the Commissioners, and to make all accruing 

gayments upon debentures issued by the E. 
K Company, and, itf the earnings permitted, 
a sum which would enable that company to 
pay dividends upon its preferred shares. In 
an action by the Attorney-General and the 
Commissioners against the E. D. and T. P. 
Companies : — Held, that the arrangement last 
referred to was not an amalgamation of the 
two companies nor had it the effect of an 
amalgamation. — In re South Africa Supply 
and Cold Storage Co., [1904] 2 Oh. 268, 
and City of Toronto v. Toronto Electric Light 
Co. (1905), 10 O. L. B. 621, referred to.— 
(2) Expert testimony tendered as evidence 
to aid in the interpretation of the contract — 
the main object being to attribute some par- 
ticular significance to the words "lor com- 
mercial use '* — was rejected. — (3) Evidence, 
properly admissible, established that in the 
generation d electrical energy some portion 
of the energy was consumed in the act of 
production, and never became available for 
sale — this included "excitation loss" and AQQ 
" transformer loss." The effect, of Introduc- ,^^ 
ing tbe words " for commercial use V was to ' 
entitle the licensee to generate not merely 
125^000 horse-power, but 125,000 horse-power" 
"for commercial use** — ^the measurement of 
the power is to be made at a point where 
the electrical energy can be delivered for com- 
mercial use, thus excluding from computa- 
tion all electricity used by the company 
itself, and in the production of the energy 
available for sale, including excitation and i. 
transformer losses. — Attorney-General fors 
Ontario V. Canadian Niagara Power Co, 
(1912), 2 D. L. B. 425; 3 O. W. N. 545, 
distinguished, the contract there in question 
not containing the words "for ccmunerdal 
use." — (4) By the lioense to take from the 
river "a sufficient quantity of water to de- 
velop 125,000 electrical, pneumatic, or other 
borse-power for commercial use," a limit was 
placed beyond which the licensee was not 
authorised to go; the words "for com- 
mercial use " should not be construed as 
authorizing the exceeding of the limit of 
125,000 horse-power, provided that the aver- 
age did not exceed that amount. — (5) The 
additional rental, under clause 14, should be 
calculated by reference to the bighest quan- 
tity generated and disposed of — ^that is, when 
the quantity generated and disposed of 
reached any given numiber of electrical horse- 
power the rental should be calculated by 
reference 'to it.' — Attomey-Oeneral for Ontario 
V. Canadian Niagara Power Co., [19121, 
A. O. 852, followed. — <6) For water taken 
for the purpose of generating electricity over 
and above the amount limited by the con- 
tract, payment should be made at the rate 
of 50 cents for each horse-power generated^ 
used, and disposed of*— not ui>on a cumula- ^ 

tive peak basis, but at the rate indicated ' 
for the highest point of excess during each 
half year. — (7) The defendanto, having ex- , 
ceeded the amount of water which they were 
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aii*tiK>riied to tak€ uixker tbe agreement, 
diould be enjoined from any further breach 
of contract: the injunction to be subject to 
the terms of any order for increased produc- 
tion made by <the Power Controller under 
the Dominion War Measures Act, 1914. — 
(8) 1^ limit beyond which the defendants 
must not go in taking water from -the river 
was to be determined by the amount neces- 
sary for the production of 125,000 electrical 
horse-power by the machinery inatalled, main- 
tained in a state of reasonable efficiency — 
the agreement does not contem{date any 
change in the syertem as the standard of 
efficiency advances. [See 49-1]. 

Aiiomey-Cfeneral for Ontario v. Sleo- 
trical Development Oo*, Limited, 
46 O. L. R. 186; 16 O. W. N. 
491, 

SkariitK of profit* om p[iirokaae aa«l 
resale of laad« — In estimating the profits 
on the purchase and resale at certain land 
489 ^^^ '^^ purpose of dividing the profits, in- 
terest on the money paid out by one of the 
parties in buying liie land and for taxes, etc., 
during the period of holding it, forms part 
of the cost and fftiouid be taken into account. 

Moore v. Z>onoi7^, [1019] 2 W. W. 
R. 680 (Man.). 



by defendant or taken as payment and sat- 
i^action (without any personal liability of 
defendant), and to be realized only from the 
land when sold, the mortgage not containing 
the usual covenant for payment or any speci- 
fied time for i>ayment, but certain interest 
having been paid in accordance with proviso 
in the morti^Btge; on conflicting evidence of 
the parties the trial Judge found in favour 
of plaintiff, which judgment was reversed by 
the B. O. Court of Appeal. On appeal to 
the Supreme Oourt of Okinada, held that parol 
eridenoe was admissible to explain 'the con- 
tract ; tbat under the drcnmstances the judg- 
ment of the trial Judge, necessarily depend- 
ing on the credit to be given conflicting evi- 
dence, should not be disturbed; that the ab- 
sence of a personal covenant for payment 
did not prevent the plaintiff from enforcing 
payment; that the payment of interest by 
defendant was a fact strongly in favour 
of the plaintiff's claim; that the time for 
payment, not being specified, must be taken 
to be a reasonable time, and sudi time had 
elapsed before action brougbt. [See this 
case as 88, 493.] 

Granger v, Brydon-Jack, [1919] 2 
W. W. R. 621 (S. C. of Can.— 
B.C.) ; 58 S. C. R. 491; 46 D. 
L R. 571. 



Stil^V^ of aloetHoftl Vft^rnr — Oonstme- 
tion and operation — ^Adjustment of accounts 
490 — ^Findings of trial Judge. [See 489]. 
Ontario Power Co. of "Nioffhra TaXk 
y. Toronto Power Co,. Limited 
(1919) , 16 O. W. N. 94. 

Contraet — ^Interpretatton of — Vis 
major— C. O. 1018. — The dause cited in 
the contract must be construed as contem- 
plating a temporary suspension only and not 
jQI a totid destruction by via major. The con- 
*•'•■■ tract does not provide against this latter 
contingency. So, the company receiving the 
electric power not being obliged to rebuild 
its factory and the contract having become 
inoperative, the electric company has no claim 
for profit, losses or disbursements for the 
balance of its contract 

C%rti9 d Harvey y. Yaudreuil Blee- 
trio Co, (1919), 28 Que. K. B. 
473. 



IV. Variation— XSridenea. 

Share or interest in business — Writ- 
ten agreement not executed — Oral evidence 
4QO — Corroboration — Account — BHnding of 
fact of trial Judge — ^Appeal — New trial — 
15 O. W. N. 403, rev'd. 

Booth V. Provincial Motore Livery 
(1919), 17 O. W. N. 129. 

Mortcase given for valne of shares 
In yaoht sold by mortgrncv^ to mort- 
Sacor — No personal eoTenant for pay- 
ment — No spe^lled time for payment 
— ^Interest payments made. — On issues 
493 ^^^^^* under a sale by plaintiff to defend- 
ant of shares in a yacht, as to whether a 
third mortgage on certain land taken for 
tbe amount of the consrideration of the sale 
was taken as security for the price payable 



VI. 1. Diteharca — Braaelu 

Breaeh of eontr a et to thrash wh^la 
erop — Bii^t of payment for part 
threshed. — Hie fact that defendant 
threshers broke their contract in not thresh- 
ing the whole of plaintiff's crop as agreed 
held not to deprive them of their right to be 
t>aid for what they threshed, no stipulation 
having been made that they were not to be 4Q4 
paid until all the threshing was done. — ^LoM 
of crop subsequently damaged by fire and 
animals held too remote as damage for brea^ 
of agreement to thresh same. — It was held 
that the defendant threshelrs had a right to 
break into plaintiff's granary to seise under 
their threiAers' lien, the amount taken not 
being excessive. — ^After seizure the threshers 
were paid their account except for the haul- 
ing, but nevertheless they proceeded to sell 
all the grain seized, and were held liable in 
damages, as were also their purchasers, for 
the excessive sale. 

B%a V. Howie et erf.. [1919] 2 W. W. 
R. 392 (Sask.). 



Sawing timbor — Termination of agree- 
ment by owner of timber — ^Recovery by saw- 
mill owner (for work done and moneys ex- 
pended — ^Damages for wrongful termination — 
0>unterclaim. 

Bigras V. O^Connor (1919), 17 O. 
W. N. 118. 
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Damages — ^Breaoh going to root of 
eontraet — Repudiation — Rescission. — 

Where in a contract for the supply of electric 
power the power company failed to install jt£\£i 
meters by the time agreed in order to meas- 4«fD 
ure the current taken, and to measure it 
otherwise would have been inconvenient and 
UDsatisFfactory. the Court held that such in- 
stalling was of the essence of the contract 
and until it was done the purcAiaser of the 
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power waa joBtified in obtaining .power else- 
where, and recovering againart the power 
company as damages the difference in price. — 
Certain viokitions of the contract by the 
power company, as found by the trial Judge 
and set out in his judgment, tn/ro, were held 
by him to go so compl^ly to the root of the 
contract as to constitute a repudiation thereof 
justifying rescission by tbe purchaser ot the 
power. — Tbe contract provided for compen- 
sation at a certain rate to the purchaser 
in oase of failure to supply power at cer- 
tain periods, but not to exceed in the aggre- 
gate a certain specified smm. Such provisions 
were held by the trial Judge to cover only 
such damages aa the purchaser might suffer 
from causes incident to the contract and not 
496 to he intended to cover damages suffered be- 
cause of wilful violation by the other party 
of the terms of the contract: and the pur- 
chaser was given damages lor tbe actual loss 
suffered, not confined to the compensation 
specified in the contract. — ^The judgment of 
the trial Judge wasr upheld on appeal, but as 
to part (mainly on the question of damages), 
only on an equal division of the Court ; Mac- 
donald. C.J.A., holding that if the interrup- 
tions in supplying power were wilful and 
amounted to repudiation of the contract, and 
assuming ^at this would affect the meaanre 
of damages, yot tbe purchasers had their 
election either to assent to the repudiation 
or to stand by the contract, and they could 
not, after relyinig on the interruptions as 
within the contract in their computation for 
the purpose of terminating the contract, now 
say that such were not within the purview 
of the contract at all ; Martin, J.A., holding 
that in view of the stipulation for compen- 
sation in the contract the element of motive 
in failing to flnipply power must be excluded. 
Galliher and MoPhillips, JJ.A., upheld the 
view of the trial Judge. 

Yukon Gold Company v. Canadian 
Klondyke Power Company, [19191 
2 W. W. R. 814 (Yukon) ; 47 
D. L. R. 146. 



VI. 4. Aoeord and Satlsfaotion* 



Setilomont — ^Panal alanse — C. C. 001, 
1134. — It ier unnecessary to seek the can- 
cellation of a contract in the Courts when 
497 the parties thereto have annulled it them- 
selves and have come to a settlement there- 
under. 

€hreefUee9e v. Villeneuve (1918), 25 
R. L. n. a. 148 (Que.). 



Vn. ATaidaaee amd RosoiMlom. 



laapr^vldamt tvanaaotiem — Belief 
tkmTmlv9m. — In order to have a valid eon- 
tract or conveyance of property, there must be 
a reasonable degree of equity between the con- 
. tracting parties. Quit-claim deed set aside be- 
498 cause the Court was of opinion that the giving 
of it under the circumstances was an improvi- 
dent transaction from which the parties giv- 
ing it was entitled to be relieved. 

Barker ei al y. Barker ei al, [1919] 
2 W. W. R. 335 (Sask.). 



Frand — Eridemoe — Tramaf er fvoas 
fatlier to aon — ^Fiduciary poaitiom of 
son — Aotion to set aside trai&sfer — 
Burden of proof. — In an action by a 
father against his son to set aside a trans- 
fer on the ground of fraud, where admittedly 
no pecuniary consideration passed at the time, 
the father could not ^>eak English, the solici- 
tor who drew the transfer spoke only Eng- 
lish, and the document was in English, and 
the father was entirely dependent on the son 
for information as to what was said and 
done, the burden of proof was held to be 
upon the son that his father knew well the 
nature and effect of the instrument. 

Itoanchuk v. ItoanchMk, [1919] 3 
W. W. R. 363 (Alta.) ; 48 D. 
L. R. 381. 

9ii1»-lettii&K of export liqnor ware- 
honse — Conditions — Permit to carry on 
business — Permission of license commis- 
sioners — Permission not obtained—Failure 
of oonsideration. 

Finkelman v. Lyons Wine and Spirit 
Co, (1919), 48 D. L. R. 716 
(Man.). 

Pvrekaae .by defendants of sluires 
and assets of mannfaoinrin^ oompany 

— ^Employment of. plaintiff as miperintendent 
of works — Agreement to assume and pay 
claim of plaintiff against company — Misre- 
presentations — Honest belief — Failure of 
claim for deceit — Claim for rescission on 
ground of innocent misrepresentations — Im- 
possibility of restoring parties to former 
position — Claim for salary and 'bonus--Oon- 
struction of agreement — Time for payment 
of monthly bonus postponed — [15 O. W. N. 
352 appd]. 

Datoson v. QtUnlan d Rohertsont 
Umiied (1919), 17 O. W. N. 84. 

AreUteet — Remuneration for services. 

Watt V. Hitchcock (1919), 16 O. 
W. N. 356. 

Serrioes rendered to master — ^Proni* 
iae to remi&nerate at death of master 
— ^Promise of marriage — Breaoli. — The 

plaintiff, before the year 1901, was engaged 
by B., a money-lender, as bookkeeper, at a 
salary of $10 a week. She remained in bis 
employment down to the time of his death 
in November, 1915. His wife died in Sep- 
tember, 1910. For many years, and until 
his death, the plaintiff was B.'s bookkeeper 
and secretary, made his collections, and man- 
aged nearly the whole of his business; and, 
besides, attended bis wife as nurse during a 
loi« period, and afterwards was housekeeper 
and nurse to B. until two years before his 
death. During his wife's lifetime, B. prom- 
ised to marry the plaintiff upon bis wife's 
death, and to make provision for her in his 
will if she would nurse his wife until her 
death, which the plaintiff did. He did not 
marry tbe plaintiff after his wife's death, 
though he renewed bis promise to marry her, 
but he did, in June, 1910, make a will in 
which he gave the plaintiff the income of 
$10,000, referring to her as hitf " bookkeeper 
and faithful nurse." This bequest B., early 
in 1913, purported to cancel. In March, 
1913. after B. had refused to marry the plain- 
tiff and was contemplating marriage with 
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unotber person, he promised to give the plain- 
tiff $10,000 in lieu of the provision made 
for her in the will, and he then signed a 
document corded thus: "This is to certify 
that I hate this dav given to" the plaintiff 
" a promise of $10,000 . . . at my death.'* 
He was then 80 years of age. In July, 1913, 
he signed another document as follows : " To 
whom it may concern. You will pleaste pay 
to the bearer any money due to her' as sudi 
collection is authorized by me." He made 
a new wUl in June, 1015, in which he gave 
the plaintiff $3 a week. This will was can- 
c^ed in August, 1015, and a new will made, 
in which no bequest was made to the plain- 
tiff. The last will signed by B. was dated 
the 15th September, 101&— two months before 
his death. In it he gave the plaintiff, "who 
was for many years my private secretary 
and bookkeeper for her long and faithful ser- 
vice in my behalf the sum of $10,000 . . . 
the same to be accepted by her in full satiar- 
' faction of any claims that she may have 
against my estate." This was signed by B., 
but was not properly attested; and the will 
of August, 1915, was admitted to probate. 
l%e plaintiff sued the executors upon the 
promise made in 1913, alleging it to be a 
promissory note for $10,000 : — Held^ that the 
^^gy document was not a promissory notes Bills 
OUO of Exchange Act, a, 176. — Dasylva v. Dufour 
(1866), 16 L. C. R. 294, referred to.— The 
document, however, was evidence of a prom- 
ise by B. to pay the plaintiff $10,000 at his 
death, not only as ' compensation for her 
services, which had not, upon the evidence, 
been adequately remunerated, but also as 
compensation for the breacli of Us 
proBilse to marrj her, that la, the 
promise made after his wife's death. — 
The agreement was not within s. 4 of the 
Statuto of Frauds I agreements con- 
sisting of mutual promises to marry do not 
require written evidence under the statute; 
and the contract was not to be regarded as 
one not to be performed within a year: 
where there is no mention of time, and the 
time is uncertain, the agreement is not within 
the statute. — Hanau v. Ehrlich, [1912] A. C. 
39, followed. — ^There was ample oorrobora^ 
tion to satisfy s. 12 of the Evidence Act, 
B. S. O. 1914, c. 76.— The plaintiff was en- 
titied to recover either upon B.*s contract to 
pay her $10,000 or upon a quantum meruit — 
in the circumstanceer of the case, $10,000 
should be fixed as a reasonable allowance. 
Sheehan v. Mercantile Tru9t Co. of 
Canada, Limited (1919). 45 O. L. 
B. 422; 16 O. W. N. 175. 

Supply of sa* — Order of Ontario Ball- 
way and Munioipal Board — Powers of 
Board — Validity of la^slation constitut- 
504 ii^g Board' — Interpretation of Statutes — 

Betrospective operation — Order of Board 
made without hearing plaintiffs as to their 
contract — Right to shut off gas in default of 
payment of demands — Injunction — ^Right to 
money paid into bank. 

Dominion Sugar Co. v. Northern 
Pipe Line Co. (1919), 16 O. W. 
N. 249. 

Unoertainty of meanins — ^Unanf oroo- 

-_ able. — ^An agreement on bebalf of a whole- 

606 sale liquor firm in arranging for parties 

to handle its goods and to be responsible for 



payment for goods ordered, that if prohibi- 
tion "hit the country" it would "stand its 
Btiare of the loss" occasioned by inability of 
hotelmen to meet their accounts, held, in 
the absence of any discussion between the 
parties as to what was meant by "share 
of the loss," to be so uncertain in its mean- 
ing as to be uaenforcekble. 

Lethhridffe Brewing d Malting Com" 
pany. Limited v. Wehnter et oL, 
[1919] 3 W. W. R. 702 (Sask.) ; 
49 D. L. R. 260. 

Water taken from GoTomment oanal 

— Payment for — Lease — Penalty. 

Bew V. Thorold Pulp Co., Limited 
(1919), 17 O. W. N. 159. 

PlaintUf railway company a fti ' oei ng 
to doliTor Inmbor to dofondanta •— 

Destination on railway line of another com- 
pany — Plaintiff company not to be liable for 
loss or damage off their own line— Lumber 
delivered at destination to wrong person with- 
out payment of freight — ^Freight not recover- 
able by plaintiff company — Non-performance 
of contract. 

Northern Pacific Raihoay Company 
V. FuUerton, [19191 2 W. W. R. 
92 (B.C.) ; 47 D. L. R. 705. 



Bental of drodgins plant — Claim for 
balance— Oveivpayment — Counterclaim — 
Set-off — Costs. 

Brown V. Dennon (1919), 16 O. 
W. N. 165. 



Work and labonr — Woric not completed 
according to contract — Acceptance — ^Waiver 
— Owts — Deduction of snm for work not 
completed. 

Keith y. Broton (1918), 15 O. W. 
N. 255. 
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Z. Bof ormation. 

Balo of Imsinosfl and okattols — Bill 
of sale — Action for balance of purchase-price 
— ^Alleged option to transfer land instead of glA 
paying in money — Covenant of vendors not to - 
engage in similar business — ^Failure to prove 
breach— Counterclaim — ^Reformation of con- 
tract. 

AUen y. Macfarlane (1919), 15 O. 
W. N. 336. 

Sale of timber — ^^Agreement in writing — 
Prices of different kinds of timber— " Mill- 
run " — Meaning of— Terms used in document 
not understood by vendor — Fraud not shewn 511 
-MUase not made for reformation — ^£*indings 
of fact of trial Judge — Appeal — 14 O. W. N. 
241, affirmed, 

Douglas v. Bury (1919), 15 O. W. 

N. 283. 



Evidence — Onus — Specific perform- 
ance — IVust— Account 

Potochuke v. Friedman (1919), 17 
O. W. N» 40. 
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CONTBIBXTTION AND 
Iin)EMNITY. 



CONTRIBUTORY. 

Sm Cokpant, XV. B. 8. 



CONTRIBUTORY NEOLI 

GENCE. 

See NsGLXOBNOB, VIII. 



CONVERSION. 



Bee Tboveb and Convebsion. 



COPYRIGHT. 

I. Literary Oopyriclit. 

H* Performlns Biglit* im Bn 

aiid Iffiuiioal OompoBitions. 

HI. Artifltle Oopyrifflit. 

nr* CkimeraL 



CORONERS. 



COSTS. 

I. SoUeitor and OUent [614]. 

H. Party and Party. 

1. KroHT TO [615-534]. 

2. Obdeb FOB [586-538]. 

3. Scale [539-550]. 

4. Set-out. 

5. Retubn of Costs afteb Afpbal. 

6. "Real Aotob" — Liabilitt of 

fob Costs. 

7. (Rbcotert of. 

m. Taxation [551-558]. 
IV. WltnoM Fees. 



▼• Skerljffs and Bailiffs. Bee under 
that title. 

VI. Generally [559-565]. 

VII. Seowity for Costs [566-572]. 

[General Cross Beferenees.] 



Admiralty, II. Tiii^— ArUtration and 
Award, XII. [118, 119].— Company 
Ii%w, XV. B. lO — Cri mina l Iiaw, 
n. 6 — (Windins-np), XV. B. 11. 

Of Tax Sale Prooeedinsst Bee 172. 



I. Solieitor and Client. 



Costa — ^Aotion for — ^Bule Mioh. Term, 
1800 — 3 Jao. 1, o. 7, s. 1 (Imp.) — Bnle 
reqnirins eerrioes of bill — To ivliat 
sei^oee applioable — Conneel fees — 
Miedireotien — New triaL — Neither the 
rale of Micli. Term, 1800, nor the statute 
of 3 Jac. I., c. 7, s. 1 (Imp.), requiring en 
attorney to serve his client with an itemized 
■bill before action, applies to services in the 
inferior Courts or fof services on a prelim- 
inary examination on a criminal charge. — 
Even if fees lor services wliicb only a counsel 
could render cannot be recovered in this 
province, an attorney is not barred from re- 
covering for services properly rendered as 
such, merely because he is likewire a bar- 
rister. — Where the evidence on a material 
issue is contradictory, and the effect of the 
charge is to preclude the jury from finding 
the issue in favour of one of the parties 
without disregarding the chaiige, a new trial 
will be granted for misdirection. 

Gerow v. Wehher (191^), 46 N. 
B. R. 358. 
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n. 1. Biffht to Cests. 



Aotion for balanee of priee of goods 
— ^Dispute as to quantity sold — ^Find- 
ings of fast of trial Jndge — Failnre of 
plaintUf on main issue. — ^The plaintiff 
sued the defendants for $1,432.66, the bal- 
ance of the price of a stock of glue which he 
alleged he had sold to the defendants. There 
was a dispute between the parties as to the 
quantity of glue that had been sold. The 
glue was in two lots, one a small lot, upon 
the plaintiff's own premises, the other a 515 
larger lot, tn a warehouse. Both lots were 
sent to the defendants; they refused to ac- 
cept the larger lot, and endeavoured to re- 
turn it, but the plaintiff would not receive it 
back. The trial Judge (there was no Jury) 
gave judgment for the plaintiff for the price 
of the small lot only. |162.85, and directed 
that the plaintiff should pay the defendants' 
costs of the action, less the $102.85: — Held, 
upon appeal, that the finding of the trial 
Judge upon the evidence could not be dis- 
turbed, and the Court could not interfere with 
his discretion as to the costs: ss. 24 and 
74 (1) of the Judicature Act, R. S. O. 1914, 
c. 56. — 'Discussion of the extent of the discre- 
tion of the Court as to costs and reference to 
authorities. 

Lfe Page y. Laidlaio Lumher Co., 
Limited (1919), 43 O. L. R. 400. 

Appeal — ^Parties— 43ounsel appearing 
on appeal for parties not on the re- 
cord — Not en^tled to oosts. — On the 

hearing of an appeal certain counsel on their 5 IS 
application were heard on 'behalf of certain 
parties, who were not parties to ^e appeal 
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OQ the record. Altlidagb judgment went In 
accordance with their contentions, yet as they 
had not got themselves on the record they 
were, on subsequent apf>Mcation, held not en- 
titled to costs (McPhillips and E>berts, JJ.A., 
dissenting. 

In r0 Dominion Trust Company, 
Boyce T. MoPherton, [1010] 2 
W. W. R. 452 (B.O.). 

Appeal. — The imrty who, on the whole, 
succeeds on an appeal is entitled to the 
. ^ . general costs thereof ; but if there are issues 
vl7 upon which the other party succeeds, the 
costs of those issues should be given to him 
(Reid, Hewitt d Co, v. Joseph, [1918] A. C. 
717, followed). 

Seattle ConetruoHon and Dry Dock 
Company t. Chvnt Smith d Com- 
pany et ol., [1919] 1 W. W. R. 783 
(B.C.) ; 45 D. L. R. 476. 

Cases milted for proof — Addltlomal 
518 days— Motion to unite eaaea— 0. P. 201, 
292. — If several cases have been united for 
proof, the attorney of the successful litigant 
has a right to an additional fee in each case. 
— ^A motion will lie in each case to unite 
them for proof, with fee thereon. 

CMlagher v. City of Montreal 
(1917), 20 Q. P. R. 264. 

Death of defendant pendente lite — 

Revivor in name of executrix — Rule 301 — 
Order to continue issued by executrix — Costs 
619 of action adjudged against her — Personal 
liability — Assets of deceased — ^Discretion of 
trial Judge — Appeal without leave — ^15 O. 
W. N. 170, affirmed. [See 560.] 

Hawley v. Hand (1919), 16 O. W. 
N. 44 ; 48 D. L. R. 384 ; 45 O. 
L. R. 272, 

Oonnsel fee. — The claimant was entitled 
to tax a counsel fee. and this was referred to 
the trial Judge — Jnrisdietion in inter-* 
pleader matters is given to District (Courts 
520 ^y >• 3*^ ^^ ^^® District Courts Act. The 
Rules of Court provide the procedure by 
means of which that jurisdiction is exerdsed. 
— Judgment of Newlands, J., in Shupe ▼. 
HeUeTy Weicher d Logan, 10 W. W. R. 874, 
disapproved. 

Pike V. Laver, [1919] 1 W. W. R. 
420; 12 »ask. L. R. 78. 

lUaoretion. — In the matter of costs there 
is a discretion in the trial Judge, and that 
discretion is properly exercised in giving 
621 ?f*^^ plaintiff, though he succeeds on the 
issue of negligence, costs sabsequent to pay- 
ment into Court by defendants, the amount 
recovered being less than the amount so paid 
in. 

Ryan v. (7. P. «., [1919] 2 W. W. 
R. 368 (Alta.) ; 46 D. L. R. 
307. 

Claim made at trial — Oppoeed — 
General ooete si^^os* — Plaintiff's claim 
522 for recognition as a shareholder of defend- 
ant company was not made until the trial, 
but as the claim was opposed by defendant's 



counsel plaintiff was given his general costs 
of action. 

Lindsay v. Red Jacket Rural Tele- 
phone Company, [1919] 3 W. W. 
R. 161 (Sask.). 

Frand — ITnsronnded Oharces oft Bee 
305. 



Orown — Sneeesafnl appeal from eon- 
Tiotion — Information laid by chief of 
poliee of mnnicipality — Oro'wn Ooste 
Aet, R. B. B. O. 1911, e. 61.— Where ap- 
peal is allowed from conviction the informa- 
tion leading to which was laid by the chief 
of police of a municipality, no coste should 
be allowed, as such chief of tK>Iice is "an 
officer, servant or agent of and acting for the 
Crown," within the meaning of the Crown 
(TosU Act 

Matson et al. v. Leasic et oZ. [1919] 
W. W. R. 59 (B.C.). 
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Orown Costs Aot, •• 
Oonviotions Aot, s. 80^ — No eoete on 
appeal in f aTonr of or against Grown. 

—Section 80 of the Summary Convictions 
Act providing that upon any appeal the 
Court to which the appeal is made "may 
make such order as to costs to be paid by 
any party as it thinks fit,*' does not auth- 
orize an order as to costs in favour of or 
against the Crown within the exception in 
s. 2 of the Crown Coets Act. 

Re^ V. VolpatU, [1919] 1 W. W. R. 
358 (B.C.). 
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Orown Ooste Aot, B. 8. B. O. e. 61 — 
Conrt of Appeal Aot. — ^GHie Orown Costs 
Act, prohibiting the, Court from making any 
order or direction as to costs for or against 
the Crown or its officers, etc., applies even 
to cases where by statute, as under the Court 
of Appeal Act, costs are to follow the event ; 
as to give effect to the right of the succesa- 
ful party, in such case the Court must make 
an order or direction. The District Regis- 
trar of Titles is an "officer, servant or 
agent" of the Crown within the meaning 
of the Crown Costs Act, and costs should 
not be given against bim on dismissal of 
an appeal by him tp the Court of AppeaL 

In re Land Registry Aot and Scot- 
tish Temperance Life Assurance 
Company, [1919] 2 W. W. R. 
125 (B.C.). 
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Orown Oosts Aot — Appeal nndor 
Snooeeeion Dnty Aet. — In an appeal from 
a Judge's decision on an application under 
s. 43 of the Succession Duty Act to fix the 
succession duty taxable on an estate, the 
Court has no power to order costs against 
the Crown, as the Crown costs applies. 

In re Van Home Estate (No. 2), 
[1919] 3 W. W. R. 09S (BX3.) ; 
47 D. L. R. 529. 

Defendant setting oosts thonffli not 
nuiTtng; to disaUss before eomins to 
trial — Disallowins easts on ^rronc 
prinoiple — Appeal withont leaTo. — If an 

action brought by plaintiff as administrator 
is dismissed because plaintiff is not adminis- 
trator, the defendant (imving denied the 
fact in his pleadings) should not be deprived 
of costs merely on the ground that be could 
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have ftscertained the facto by search and 
moved to dismifls the action without coming 
to trial. There ia no doty on defendant to 
make such seaTch, the information is as avail- 
able to plaintiff aff to defendant, the de- 
fendant need not diadose his evidence before 
the trial; Rule 219 is not applicable as the 
question is one of fact, not of law, raised on 
the pleadings, and one to be disposed of at 
the trial. — Judgment of Taylor, J. (see 
532), reversed on above grounds and on the 
ground that he wajs not justified in assum- 
ing that plaintiff would have succeeded on 
the merits, as it was impossible to say with 
certainty that had the action proceeded to 
a conclusion such would have been the case. 
— ^LeaTe to appeal was unnecessary be- 
cause the trial Judge proceeded upon a wrong 
principle. 

The Western Trt^si Company V. 
Canadian Northern Railtoay Com- 
pany, [1919] 3 W. W. R. 815 
(Sask.). 

IrreKiilaritsr. — Defendant not having 
raised objection to the irregularity, but al- 
528 lowed the action to go to trial, no costs were 
given. 

Jiffgins V. Oliver, [19191 1 W. W. 
R. 705 (Man.). 
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Hew trial — Ooata of Urat triaL — 

Where a trial is rendered useless by defend- 
ant rainng a point such as the Statute of 
Frauds on whdch he unjustifiably succeeds 
and a new trial is ordered, the plaintiff should 
be given the costs of the first trial in any 
event. 

Geffin V. Lavin, [1919] 3 W. W. R. 
498 (Alta.) : 49 D. L. R. 23. 



Payment of tfun Into Court wltb 
defenee— Subsequent oosts. — ^A defend- 
ant who with his defence pays into Court 
530 ^^^ ^ denial of liability the sum recovered 
by plaintiff at trial, is entitled to his costs 
subsequent to the delivery of the defence. 

Cooh-Eenderson Company^ Limited 
V. Allen Theatre Company, Lim- 
ited, [1919] 3 W. W. R. 782 
(Sask.) ; 47 D. L. R. 367. 
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I — ^KertsM^ — Certlfteata 
of Beslatvar — Snor in — Ooeta-— C. 0« 
2177, 2178| O. P. 549.— The action waa 
taken in good faith and under the impres- 
sion that an error had crept into the certifi- 
cate delivered by the (Registrar. The de- 
fendant knew the real facts, but failed to 
reveal them, made averments of fraud in his 
plea, he will be condemned to the costs. 

Gremi^r T. Oendreau (1918), 05 
Que. 6. 0. 370. 



Snbetitntlon — Partition ^ Batill*- 
eation — Expanses in obtaining it — 
Aetion de in rest Terso-^Oonsent — O. O. 
689, 748, 960. — Where in a partition, 
^QO ^"^ ^^ incurred bjr the owner of a part 
OoZ of the land in securing a clear title to the 
purchaser of such part, such owner cannot 
recover their respective shares of such costs 
from his former co-owners unless he was 
authorized to act for them. — The action 
known as de in rem verse implies the tacit 



or implicit consent of the |>erson whose buai- 
ness has been managed. 

Adanbs v. Adams (1918), 23 Que. 
K. B. 278. 

Bneeeaefnl party depriTed. — ^If it Iet 

unjust as between the parties that co9ta 
should follow the event that is good cause 
for depriving the successful party of coirts. — 
Where an actions brought by plaintiff as ad* 
ministrator of an estate was dismissed 533 
upon the ground that plaintiff was not 
the administrator the defendant was not 
allowed costs, as this was a matter of record 
and defendant could have moved to dismiss 
the action without coming to trial, and it 
appeared that, but for said objection, plaintiff 
would probably have succeeded on the other 
issues. [See 523 reversing 537.] 

The Western Trust Company v. 
Canadian Northern RaUioay Com- 
pany, [1919] 3 W. W. R. 612 
(Sask.). 

Slander — ^Action for, tried without jury 
— "So actual damage sustained — Small sum 534 
assessed as damages — Lump sum allowed for 
costs. 

Garrison v. Eastwood (1918), 15 
O. W. N. 273. 



H. 2. Order for. 

Anendaent of pleadings — ^Adjonm- 
ment — ^Vendor setting np non-eompli« 
anee witli Aet respeeting bomesteade 
in defence to action by pnrcliaser — 
Dismissal of action — Costs. — Where at 
commencement of trial defendant who was 
sued as vendor for arpecific performance of 
sale of land, applied to amend by settii^ up 
that part of the hind was his homestead and 
an Act respecting Homesteads was not com- ^^^ 
plied with, but rather than have the trial 535 
adjourned withdrew the application, but the 
case was Adjourned at request of plaintiff, 
who subsequently, having examined defend- 
ant for discovery on the point, and on de- 
fendant moving again to amend, agreed to 
an order dismissing the action, coerts were 
given against plaintiff. Etter v. City of 
Saskatoon, [1917] 3 W. W. R. 1110, dis- 
■tinguished. — It is the duty of any one deal- 
ing with lands, a purchaser as well as a 
vendor, to see that a public statute such as 
an Act respecting Homesteads is complied 
with. 

Parks V. Miles, [1919] 2 W. W. R. 
659 (Sask.). 

Inereaelns amonnt taxable hj di- 
rection tliat R. 87 shall not apply — 
Vo sneh pewer in District Conrt Jndge 
— Costs. — ^Rule 17 is not intended to give to 
the Court or a Judge the power to increase 
the amount of the costs by directing that 
Rule 27 should not apply; the only rule 
authorising thicr to be done is Rule 21, under 536 
which the power is given only to the Su- 
preme Court or a Judge thereof (and semhle 
only to the Supreme Court and itii Judges 
as such, and not to District Court Judgecf 
acting as local Judges of the Supreme Court) . 
-^<^mment on the regard to be had to costs, 
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Rule 21, and the duty of taxing officers to 
exercise the discretion given them thereby. 

Garvie v. Coleman, [101»] 3 W. W. 
R. 511 (Alta.) ; 49 D. L. R. 147. 

Bolieltor retained on epecial appli- 
eation — Scale of costs. — ^When one who 
is not a solicitor on the record is retained to 
make or oppose a special application in the 
action, the amount involved in the motion for 
-his client, if the same is ascertainable, might 
appropriately be considered in fixing the scale 
of his fees to lus client. T^ey should not 
necessarily be taxed upon the scale appropri- 
ate to the amount of the judgment in the 
action. — ^The fees provided by the schedule 
constitute the maximum of the <^arges which 
a solicitor can tax, and it by no means fol- 
lows that in every case such fees should be 
allowed. 

Northern Crown Bank v. Wood- 
crafts, Limited; Re Varley Taxa- 
tion of Costs, [1919] 2 W. W. R. 
917 (Alta.). 



Bvpreme Court Act, s. 65. — Where 
appellant succeeded on appeal in reducing 
the amount awarded by the jury by an item 
of damages improperly allowed and wrongly 
admitted in evidence, he was nevertheless 
638 ^^^^^^^ ^o P&y ^^^ costs of appeal, having 
regard to s. 55 of the Supreme Court Act 
as he had not objected to the admission of 
such evidence at the trial. — Per Macdonald, 
G.J.A. and Martin, J.A. : Explanation of 
the question of the costs in Qavin v. Kettle 
Valley Ry. Co., and references to the reasons 
for judgment of the Supreme (>>urt of Can- 
ada in that cas«, [1919] 2 W. W. R. 612. 

Ward V. Mainland Transfer Com- 
pany, [1919], 3 W. W. R. 193 
(B.C.). 



II, 3. Scale of Costs, 

Promissory note — Action in County Ck>urt 
upon note for $200 plus interest and notar- 
wQQ i^l fees — ^Note made by defendants and beld 
OOy by plaintiff-protest unnecessary — ^Bills of 
Exchange Act, ss. 109, 186 (2)— Action of 
proper competence of XHvision Court — Costs 
— Scale of costs — Appeal. 

Gotoans v. Crocker Press Co. 
(1919), 17 O. W. N. 131. 

Action bronslit in Snprcme Conrt — 
Bnlc 649. — An action brouglit in the Su- 
preme Court of Ontario was dismissed at the, 
first trial. Upon motion of the plaintiff, a 
x^ew trial was granted by an Appellate Court, 
wliich ordered " that the costs ot the former 
trial, and of this motion be costs in the cause 
640 to the plaintiff." At the new trial there was 
judgment for the plaintiff for $400 and 
"'costs to be taxed:" — Held — the amount 
of the judgment being - within the proper 
' competence of a County Court and no order 
to tbe contrary having been made (Rule 
649) — that the costs of the first trial, as 
well as of the second, should be taxed on 
the scale applicable to County Courts. — 
Brotherton v. Metropolitan District Railtoay 
Joint Committee, [1894] 1 Q. B. 666, applied. 



—Avery A Son v. Parfc# (1917), 3d O. L. R. 
535; 39 O. L. R. 74, diartinguished. 

Jarvis v. London Street R. W. Co. 
(1919), 46 O. L. R. 141; 17 O. 
W. N. 131. 

Action bronglit In Bnprcme Conrt — 

Costs adjudged to be paid on scale of County fZA^ 
Court — ^Allowance of increased counsel fee — t>^A 
Powers of taxing officer at Toronto — Prac- 
tice—Rule 2. 

Murray v. Fitch (1919), 17 O. W. 
N. 103. 

Action broncbt in Bapreate Conrt — 

Injunction — Damages — Value of land in 
question — Jurisdiction of County Courts — c^n 
County Courts Act, R. S. O. 1914, c. 59, s. 0»i5 
22 (o), (i). [See 543]. 

Bragg v. Oram (1919), 17 O. W. 

N. 69. 
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Rnle 649 — Action brought in Supreme 
Court of Ontario— Cause of action — ^Remedy 
— ^Injunction — ^Damages — Value of land in 
question — Jurisdiction of County Courts — 
County Courts Act, R. S. O. 1914. c. 59, ss. 
22 (1) (6), (c). (0,28. [See 542]. 

Bragg v. Oram (1919), 17 O. W. 

N. 184. 



Aniondaents to tariff — Betrospeo- 
tiTc. — ^An enactment as to costs is one of 
practice and not of rights of parties, and is 
therefore retrospective; and die amendment 
to Rule 52 of the Rules of the Surrogate 544 
Court substituting the tariff to come into 
effect February 1, 1919, applies in the case of 
taxation of bills of costs for services rendered 
prior to said date. [See next case.] 

In re MoGurk BstaU, [1919] 2 W. 
W. R. 57 (Sask.). 



Costs — Substitution of new tnriif — 
Hot rctronctiTc. — ^The tariff of costs which 
was brought into force in Saskatchewan on 
February 1, 1919, applies to pending actions, 
only as affecting services performed on or 
after February 1, 1919, and for services per- 
formed before that date, the tariff in force 
before that date is alone applicable. — Judg- 
ment in In re MoGurk Estate, ante, p. 57, 
over-rol^d.— A rule creating a tariff oi fees 
payable to solicitors is not Tetroactive. 



545 



Royal Bank of Canada v. B. J. 
Bawlf d Company, [1919] 2 W. 
W. R. 362 (Saa^O ; 12 Sask. L. 
R. 264. 

Hew TarilT: Sec 119. 

Costs — ^Additionnl fee — Cancellation 
of lease — C. P. 1152. — Upon a claim for 
arrears of rent of $1,750, and cancellation 
of a lease of the- value of $52y500i , the at- 
torney for plaintiff has no right to an addi- 
tional fee of $100, provided for by article 24 
of the tariff of Advocates of the Court of 
King's Bench, the principle of O. P. U52, 
being the same for the additional fee as 
for the jurisdiction of the Court and the 
class of action. 

Duchess Amusement Co. v. We»- 
marteau (1918), 27 Que. K. B. 
552 ; 20 Q. P. R. 97. 
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Setsiue of Im^du tor trnxmrn — City of 
Moatroal — OppoBttion to floenro 
g^Y eharcea — OIimm of aotton — TmriH of ad- 
^^ Tooatosy s. 46. — ^Fees upon an opposition 
tQ secare cbaiges upon a aeisrare of lands is 
determined by tbe dass of the principal action 
and not by the value of the lands seized. 

Oit^ of Montreal t. Mongoau (1918) , 
20 Q. P. R. 866. 

Satmll debt proeodure — ' Subsequent 
gamlsbaient and Interpleader-^Soale 
of eoets. — Plaintiff recovered judgment for 
$89.70 under small debt procedure and grarn- 
isheed moneys alleged to be due defendant. 
The money, $115, was paid into Court, and 
then claimed by a third party. On trial of 
an issue, judgment was given in favour of 
claimant for $107.20 with costs. The tax- 
648 ^' officer allowed a counsel fee of $10.72, a 
sum equal to 10 per cent, of the amount 
recovered, which under Rule 19 of the Dis- 
trict Court Rules is allowed to a successful 
party in a defended small debt action. — Held, 
this was wrong. Said Rule 19 applies ex- 
clusively to trials in small debt cases. So 
soon as judgment was entered in the action 
the small debt procedure was exhausted. 
Plaintiff became a judgment creditor under 
the general rules, and issued the garnishee 
proceedings under those rules. All of the 
subsequent proceedings were taken under the 
general rules. The trial of the issue was not 
a small debt trial as the small debt procedure 
only applies to daims and demands for debt. 

Pike d Son v. Laver, [1919] 1 W. 
W. R. 420; 12 Sask. L. R. 78. 

Wlndiac-up Aet — ^Petition for reeoT- 
K,AC% ^'^ ^' BiOTablos — ^AdTooatee tariff » s. 
04s7 76, 0.-1. 8. — ^The fees on a petition to re- 
cover moveables in the hands of the liquid- 
ator to an insolvent estate are those of a 
simple petition^ not of an action. 

Pi re Bpenoe Oo„ Lid, (1918), 20 
Q. P. R. 887. 



!• Tazation. 



n. 7. BeooTory of Costs. 

Deatli of defendant pendente lite — 
Order to oontlnne action issned by one- 
cntriz — Form of Jndgniont against 
ezoentrin — ^Personal liability for costs 
— ^Discretion of trial Jndse — Appeal 
550 witbont loaTc — Jndieatnrc Act, s. 24. 
—The proper foim of a Jndgnicnt against 
an executor is, -that ithe plaintiff recover 
debt and costs out of the assets of the testa- 
tor if the defendant have so much, but, if 
not, the costs out of the defendant's own prop- 
erty. — In this case the executrix of the de- 
fendant, who died pendente litet voluntarily 
assumed the defence of the action ; and there 
was no good reason in law, or as a matter of 
discretion, . why she should not pay the costs 
out of the estate or personally according to 
' the above rule. — The Court could not review 
the. discretion exerqlsed by tilie trial Judge 
in awarding costs, no leave to appeal having 
been obtained: Judicature Act, s. 24. — Judg^ 



ment of Falconibridge, CjJ.K.B., affirmed. 
[See 519]. 

Hawley v. Hand (1919), 46 O. L. 
R. 272; 48 D. L. R. 884; 16 

O. W. N. 44. 

Appeal books — Additional cost of 
typewriting — Extra copy of appeal 
book at oonnsol's rcqnest — ^Entra copy 
of transcript for draft appeal book — 
Tarilf of costs, item I30.--On appeal to 
the Court of Appeal an appellant may either 
print or type the appeal book, but if he 
adopt the more expensive method he will, 
on a party and party taxation, be allowed *^^^ 
only ifor tiie least expensive mode of pre- 00 i 
paring the books. The taxing officer may, 
however, take into consideration difficulties 
in sq;)ecial cases of having the appeal book 
printed. — ^The cost of an extra copy of tiie 
appeal book, supplied at the request of the 
unsruccessful party, will not be allowed on 
a party and party taxation. — ^A copy of the 
transcript of evidence supplied by -the re- 
porter made for incorporation in the draft 
appeal book will not be allowed on a party 
and party taxa/tion where the transcript itself 
could have been used for that purpose. 

Canadian Financiert Trust Com- 
pany V. Ashicell et al. (1919), 25 
B. C. R. 473. 

Oonnsol fees. — ^An order of a Jodge in 
Chambers, affirming or reversing the rulings 
of the Taxing Officer upon taxation of the 
costs of one party against another, is an 
order " which finally disposes of the whole or 
part of the action or matter" (Rule 507) — 
it finally disposes of the right of one party 
to receive money by way^ of costs from the 
other; and therefore from such an order, an 
appeal lies without leave. — Tdlboi v. Poole 
(1893), 15 P. R. 274, approved.-— Ten actions 
were brought by the same plaintiffs against 
ten several defendants. One of the ten ac- 
tions was tried and dismissed. The other 
nine actions were then set down by the 
respective defendants for trial and notices of 
trial were given; but an order was made 552 
staying the trials until the result of an 
appeal in the action which bad been tried 
should be known. The appeal was heard and 
dismissed; and pursuant to an undertaking. 
Judgments were entered dismissing the other 
nine actions with costs. The solicitor for the 
ten defendants was also counsel in the action 
that was tried, and was to be counsel in the 
other nine actions. Upon taxation of the 
defendants' costs, a "counsel fee at trial" 
of $100 was allowed in each of the nine ac- 
tions. Upon appeal, a Judge in Chambers was 
of opinion that no "counsel fee at trial" 
should have been allowed, but, upon the sug- 
gestion of the plaintiffs, allowed $100 in 
the nine actions. Upon further appeal to a 
Divisional Court: — Held, that the defend- 
ants were justified in setting down the nine 
actions for trial and giving notice of trial; 
that thereupon the solicitor became entitled 
to deliver briefs to counsel, and, if intend- 
ing to take his own brief, was entitied to a 
" counsel fee at trial.** — Although, as a gen- 
eral rule, the discretion of the Taxing Offi- 
cer Is mot ito be (interfered with as to 
quantum, the Court is not precluded from 
interfering in very special circumstances — 
and such circumstances existed here. — The 
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costs 1>etweeii party and party are the costs 
of the litigant; each hill of costs is a sep- 
arate matter ; and, each being taxed by itself, 
a counsel fee should be taxed in each. — ^In 
each of the nine actions a ** counsel fee at 
trial " of $C0 was allowed. 

Flewlume fifi^n Co., Limited Y. Olohe 
BeouHUeaOo. (1919), 44 O. L. R. 
277; 15 O. W. N. 208; 47 D. 
L. R. 22. 

Increased ooviuwl fee — Order UCV., 
r. 27, S.-S. (29) — Resistrar's powers.— 

On a taxa-tion as between party and party 
there is no discretion in the Registrar under 
Order LXV., r. 27, s.-s. (29) of the ^preme 
Oonrt Rules to allow an increased counsel 
fee above the tariff without a fiat of a Judge 
to that effect. 

SheUy Bros,, Limited v. Callopy et 
al (1919). 26 B. C. R. 149. 



Motion to revise bill of costs — Boa- 
sons for — Knles of practice 29, 47. — 

A motion to revise a bill of costs will be 
554 denied when no reason in support thereof 
have been given. 

Rumbo$ y. Sherv>in (1918), 20 Q. 
P. R. 147. 

Praetioe — ^Role 536 — Ho Jurisdiction 
e^re in local Jndce to liear appeals froat 
ODD taxation in Bnpreme Oonrt eases. 

In re 84>lioiior$' Coste, [1919] 1 
W. W. R. e78 (Alta.). 

Beview of items of taxation — Scale 
— Bnrrocate Oonrt Bnl^ 52. — '* Property 
devolving" exceeding $10,()00, but value of 
OOO property in relation to which application made 
for advice, in respect of which the question 
of costs arose, not exceeding said sum. 

Imperial Canadian Truai Company 
V. WeUter et al, [1919] 1 W. W. 
R. 876 (Sask.). 



Taxation — ^Appeal — Items disallowed by 
local officer — (Fees of witnesses examined 
upon foreign commission — ^Motion to strike 
out pleading — Conduct money paid to wit- 
jf^rr ^^*^ ^^ called — Affidavit of disbursements 
u07 — Preparation for trial — Oosts thrown away 
by postponement — ^Tariff A., Item 6 — Cor- 
respondence — Motions for postponement of 
trial — Dierbursement for pbotocraplis — Dis- 
puted signature — ^Documents not capable of 
production— Rule of Court of December, 1913 
— ^Fees paid to foreign, witnesses — ^E^idenee 
— ^Review by taxing officer at Toronto. 

Newcombe v. Evana (1919), 15 O. 
W. N. 318. 

Serrices of engineers and land snr- 
Toyors — Taxation — O. P. 549, 556. — 

A Dill for professional services of engineers 
and land surveyors, employed by a defend- 
558 ^^^ ^° order to resist an unfounded <daim, 
is recoverable from the plaintiff when such 
costs were necessarily incurred and the 
amount thereof will be embodied in defend- 
ant's bill of costs. 

Armand v. Canadian Northern Ry, 
Co. (1919), 21 Q. P. R. 7a 
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VZ. QenerallT* 

^Oosts of tl&e day*' do not indndo 
** preparation for trial ** — Costs of wit- 
nesses-HRules 729 and 771 — Only amounts 
actusJly paid to witnesses taxable — ^Railway 
company, party to the action, transporting 
its own witnesses — ^"Claims department" 
paying " operating department " for transpor- 
tation — ^Fares not taxable. 

Muloahy v. Bdmonton, Dunvegan 
and BrUiek Columbia BaHwav 
Company, [1919] 1 W. W. R. 
928 (Alta.) : 46 D. L. R. 654. 

TaUnc execntor's aoconnts — ^Parties 
witk same interest represented Itj dif- 
ferent solicitors. — In taking executor's ac- 
counts parties with the same interest should 
not be represented by different solicitors at 
the expense of the estate. Where a solicitor 
appears for the official guardian and another 
for other parties with the same interest the 
latter should not get costs out of the estate. 
The proper course in such case is to get di- 
rections from the Surrogate Court Judge 
as to who shall have charge in opposing the 
executors' accounts. 

In re Bouply Estate, [1919] 2 W. 
W. R. 746 (Sask.). 



Action to enforce meolianic's lien — 

Power of Master or Referee to fix costs at 561 
lump-sum — Discretion — Appeal — Judica- 
ture Act, s. 74 (4). 

Jamieaon v. Hagar (1919), 17 O. 
W. N. 104. 

Partial Bnecees on appeal — Set-off — 
Solicitor's lien costs Kale SO. — Objec- 
tions by plaintiff as to disposition of costs 
in tiie judgment herein, there having been 
no argument on this with the general argu- 
ment, were heard by the Appellate Division 
before formal judgment was signed (refer> 
ence to Leonard v. Whittlesea, [1918] 3 
W. W. R. 215). No change was made as to 
burden of costs; but the direction that the 
costs of the appeal (given to defendants) 
should be set-off against the costs of the 
action (given to plaintiff), and any excess j^a^ 
of the latter set-off against the taxes due OOZ 
on the land, was modified by eliminating the 
direction of set-off against taxes, on the 
ground that while the action was in respect 
of the taxes, and their validity as being prop- 
erly imposed on the land, its determination 
did not involve the consideration of the per- 
sonal liability of the plaintiff for those taxes. 
— ^Allowance of set-off for costs iwtween part- 
ies under Rule 20 as to costs, notwithstand- 
ing solicitor's lien for costs, is a matter of 
the Court's discretion. Discussion as to the 
intention of the Rule, and reference to Eng- 
lish cases. 

Bigtherland v. R. M. of Chrove Spruce 
No. 519 (No,t), [1919] 1 W. W. 
R. 282; 14 Alta. L. R. 292; 44 
D. L. R. 376. 

ReatoTal of statntory bar at trial — 
Snbseqnent application for increased gAQ 
all6wance on certain proceedinsa — <^vo 
Inconsistent witb pronnd for reatoTal 
of bar at triaL — Where at trial on plain- 
tiff*s application tiie statutory bar as to costs 
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was removed, largely on consideration of the 
limit taxaUe by plaintiff for an im];>ortant 
examination for discovery, the Court on a 
subsequent application refused to make a 
special allowance for such examination. 

BriitBh America Elevator Company, 
Limited v. Bank of Britieh North 
America, [191»] 3 W, W. R. 456 
(Man.) ; 48 D. L. R. 731. 

Rule 769 — ^Failure of party to brlns 
la 1»ill — ^Boliof asAlnst f ovfoituro. — 

• Hie Oourt has power to relieve a party from 

R/s^ forfeiting his right to costs for failure to 

U04 'bring in his bill as required under Rule 760 

(Costs R. 56). — ^The confirmation of the rules 

by statute has confirmed them simply as 

rules of procedure. 

Paiteon v. Rotoan and CuihiU, 
[1919] 8 W. W. R. 616 (Alta.) ; . 
49 D. L. R. 111. 

Toatamontmry ozoontors — S*iiTolo«s 
oontestatlon — Costs — PonMnud' con- 
demmation — O. C. 649. — The testament- 
Do6 ary executor who, without good and sufllcient 
reason, resists the action of the universal 
leeatee to set aside a particular legacy, may 
be condemned personally to the costs. 

Qriee v. Demera (1917), 25 R. L. 
n.s. 382 (Que.). 



Til. Seowrttr '•' Ooati. 

Aotlon asalmst tmsteo for aooount- 
'Dof oBob tliat plaintiH not owner, 

[n an action against a trustee for an ac- 
counting, where tibe defendant set up that a 
person other than tiie plaintiff was really the 
owner of the property in respect to whicm the 
accounting was sought, and such other person 
was then added as a party defendant, and 
OOO alleged that the property belonged to him, the 
prindpai issue to be decided being whether 
the plaintiff or the added party was the party 
to whom the defendant ^ould account, and 
the original defendant had obtained an order 
for security for costs which the plaintiff had 
complied with, the added defendant was held 
not entitled to security for his costs, as he 
had not shown that he relied hona fide upon 
disputing Uie existence or execution of the 
trust acknowledgment alleged by the plaintiff 
{MoPhUUpa V. Wolf, 4 M. R. 300, applied. 

HameUn v. Newton, [1919] 1 W. W. 
R. 14 (Man.). 




OroM deataad — Soenrltsr for oosts — 
Power of attomoy— O. P. 177» 179, 217. 
f^nrf — A foreign defendant who takes a cross de- 
0\}i maud tiiereby becomes a plaintiff, and must 
furnish security for costs and a power of at- 
torney. 

Youngheart v. Freeman (1919), 20 
Q. P. R. 379. 

Oompany oat of Ontario lironcM 
Into Windlnc-np In Ontario and dosir^ 
ins to appeal from intertm report. — 

Where a person not resident in Ontario is 
£f/»Q brought into an action in Ontario, either by 
*^^" being personally served abroad, or on his ap- 
plication to be added as a party defendant, 
and, after having been heard is unsuccessful 
and dedres to appeal, the Oourt has inherent 



power to order him to give security for the 
costs of the respondent or respondents in the 
proposed appeal. — The amount of security 
should b^ sufficient only to cover the costs of 
such appeal. — Where proceedings for the 
winding-up of a company had been begun, 
and an action was brought in the name of the 
company, by leave granted in those proceed- 
ings, and an order was subsequently made re- 
ferring the matters in question in the action 
to the Master, *'to be heard and determined 
by him in the winding-up proceedings and as 
part thereof: — Held, that the action as a 
proceeding collateral to the winding-up was 
terminated and ceased to exist: there is no 
such thing as consolidation of an action and 
a winding-up. — Where the proposed appeal is 
from a report of the Master to whom the 
winding-up has been referred, the application 
for security for the costs of the appeal should 
be made to that Master — the Master in 
Chambers, not being the Master in charge of 
the reference, has no jurisdiction. — The order 
of Falconbridge, G.J.K.B., which affirmed an 
order of the Master in Ohambers requiring 
the api>ellant in a proposed appeal from a 
report of the Master in Ordinary to give se- 
curity for costs, was treated as a substantive 
order, and affirmed upon appeal, subject to 
variation as to the style of cause and the 
amount of the security; Madaren, J.A., dis- 
senting. 

Bailey Cohalt Minea Limited ▼. Ben- 
son (1918). 43 O. L. R. 322; 45 
D. L. R. 586. 

Xnseription in review — ^Principal and 
warranty Miite dismissed — Deposit — 
C. P. 1196.— If the plaintiff, after plea 
filed, calls in a third party as guarantor, and 
both actions, joined for the purposes of proof, 
are dismissed, two deposits must be made 
with an inscription in review. 

Clogg V. Canadian Bwpreaa Co, 
(1919), 21 Q. P. R. 152. 

Jnriadietion of Oonrt to order 
fnrtker seonrlty asainst entra-proTin- 
eial eoatpany. 

Maiuao Company ▼. WaUaoe Ship- 
yarda, [19191 2 W. W. R. 549 
(B.O.). 

PlalntiiV oat of Ontario — ^Alien con- 
victed of crime — ^Enlistment for military ser- 
vice in Canadian battalion — Discharge from 
service — ^Legality of, attacked — Deportation 
from Canada — Right to remain in Canada 
and to prosecute actions without giving secur- 
ity-^Denial of. 

Vigo V. Hamilton; Vigo v. Scott 
(1919),16 0. W. N. 98. 

Motion for stay of prooeedincs — 
C P. 165, 179, — ^A motion praying that 
all proceedings in die case be stayed until 
such time as the plaintiff shall have furnished 
security, is of the nature of an exception to 
the form, and must, under pain of nidlityi be 
accompanied with a deposit. 

Ryan v. ElUeviU (1919), 21 Q. P. 

R. 248. 

H. B. C. S. 1903t e. 122» s. 21: See 
590. 

Newspaper — Iiilvel Aotions Bee 800. 
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COUNSEL. 



GOUNTEBCLAIM. . 

Acmlnst Forelsn PlaintUrt See 583, 

See Pleading. 



Vn. Hot* Seotla. 

1. Supreme Coxtbt. 

2. DlVOBOE COUBT.* 

3. CJOUNTT Ck)UBT8. 

4. Magistbate's and 

GpUBTS. 



Justice's 



COUNTY COXTBT. 



Bee CouBTS. 



COXTBTS. 

[N.B. — ^For appeal Jurisdiction, see Coart 
appealed to.] 

[N.B. — ^For County or District Judges 
Criminal Court, see County or District 
Courts.] 

I. PriTj OouaeU [673]. 

II. Canada. 

1. SUFBBMB COUBT [574-579]. 

2. Bzghequeb Coubts [580-582G. 

« 

[See Admibaltt.] 

m. Alberta. 

1. Sttfbeme Coubt — Appellate 

Division. 

2. SuPBEME Coubt [663]. 

3. DiSTBiCT Coubts [584], 

4. Maoistbatb's and Justice's 

Coubts. 

nr. British Oolumliia. 

1. Coubt op .Appeal [685]. 

2. Supbeme Coubt [686-567]. 

3. County Ooubts [568-589]. 

4. Magistrate's and Justice's 

Coubts. 

V. Manitoba. 

1. Coubt or Appeal. 

2. Court or King's Bench.* 

3. County Coubts. 

4. Magistrate's and Justice's 

Coubts. 

VI. Hew Bmnewiek. 

1. Supbeme Coubt — Appellate 

Division. 

2. Supreme Court — Chancery 

and King's Bench Divisions. 



Vin. Ontario. 

1. Supreme Court — Appellate 

Division [591]. 

2. SxTpREME Court — High Coubt 

Division. 

3. County Coubts. 

4. Division Coubts [592-593]. 

5. Magistrate's and Justice's 

Courts. 

6. Subrogate Coubts [594]. 

IZ. Qnebee. 

1. Coubt op Kino's Bench — 

Cbown Side. 

2. Coubt op King's Bbnoh — 

Appeal Side [595-598]. 

3. Coubt of Beiview 1599-000]. 

4. SuPERioB Coubt [001-004]. 

5. CiBcuiT Court [005]. 

6. Magistrate's and Justice's 

Courts [006-007]. 

{See Admxbalty.] 

X. Saakatebewan. 

1. Coubt of Appeal [008]. 

2. Coubt of E^ing's Bench. 

3. DisTBioT Courts [009]. 

4. Magistbate's and Justice's 

Coubt [010]. 

ZI. Territories. 
XII. PoUoe Conrts [611-614]. 
XTTT . Oonrts of Bevision. 

Xrv. DiToroe Conrts. See VII. 2 
ieupra)* 

XV. Commissions [615, 616]. 

Admiralty Conrts — See Admiralty, I. 1. 

Conrts of Berision — See Assessment 
AND Taxation. 



3. County Coubts. 

4. Magistbate's and 

Coubts [590]. 



Justice's 



I. PHvy ConnoU. 

Appeal to Privy Conneil— Amonnt in 
dispnte— SoTeral plaintilTs— €• O. 1056 1 
O. P. 68.— In an action based upon C. O. 
1056, notwithstanding that there are several 573 
plaintiffs, the amount involved coming within 
the requirements of the law, appeal will lie 
to the Privy Council. 

Br<Mon Corporation v. Bouchard 
(1918),20Q. P. R. 209. 
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II. 1. Supreme Oourt. 



Aiaonnt in ooutrowvmj — ^Betrazit. — 

An action was brought to recover $3,616.35, 
as the value of timber cut on limits, of whidi 
boundaries were in diapute; and at the trial 
074 the claim was reduced by consent to $1,367.45. 
— HM^ Fitzpatrick, C^., and Idington, J., 
dissenting, that there was jurisdiction in the 
Supreme Court of Canada to entertain an 
appeal 

The 8hwea Lumler Company v. 
Price Brothers and CotMumy 
(1919), 58 S. C. R. 21; 44 D. L. 
R. 390. [S. Ct Can.— Que.] 



AMemment and taxation—'* Groaaly ^ 
•xoessiTe — ttatutorj trilraiuJs — ** Bm^ 
pveme Court Act,** B. S. O.1906, s. 41 
— (Alta.) 3 Goo. V, o. S3. — ^Upon evidence 
that an aMoaamoat is ''grossly" excessive 
it should be varied by the Supreme Court of 
Canada, to which an appeal lies from the 
judgment of the final tribunal created under 
the charter of the city respondent. — Pearoe v. 
Cdlgary, 54 Can. iS. C. R. 1; 9 W. W. R. 
668, followed. — Judgment of the District 
Court of the District of Edmonton reversed. 
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Chrierson v. City of Edmonton 
(1919), 58 S. C. R. 13; 45 D. L. 
R. 70. tS. Ct. Can.— Alta.] 

^ Final ludgment ** — Svpvome Coart 
Aet (Can.)^ Amondneat of 1913« o. 51, 

•• 1. — A5ter action brought the opinion of 
the Court was asked on a stated case whether 
or not a document was a promissory note. If 
it was not^ plaintiff was to have leave to 
amend, if it was, defendant was to have the 
576 i^I^t to set up any defence he desired. On 
appeal to the Supreme Court of Canada by 
defendant from the Judgment of the Court of 
Appeal of Manitoba on the point, the plain- 
tiff moved to quash the appeal on the ground 
that . the judgment appealed against \fi not 
final. — HM, that the right determined by the 
Court below is a substantive right within the 
meaning of a final judgment in the Supreme 
Court Act as amended, 1913, c. 51, s. 1, and 
the motion to quash was dismissed. 

O'Qrady v. Lecomte, [1917] 1 W. 
W. R. 339 (S. C. Can.—Man.) ; 
57 S. C. R. 563; 44 D. L. R. 756. 

laterremtion — Judicial proooedias — 
Matter in eontroTersy — ** Sapreaie 
Ooart Aet,** a. 46. — ^An intervention is a 
"judicial" proceeding within the meaning of 
s. 46 of the "Supreme Court Act." — The mat- 
- ter in controversy, which will determine the 

577 jurisdiction of the Supreme Court of Canada, 
is the amount in issue upon the intervention 
and not the one originally claimed on the 
main action. King v. Dupuie (2 Can. S. C. 
R. 388), and Cote v. Richardson Co. (38 
Can. S. G. R. 41), followed. 

Pulos y. Laeanie (1919), 57 8. C. 
R. 387 ; 44 D. L. R. 523 (S. Ct 
Can. — Que) . 

Joinder of aoTeral aetiona — Separate 
eoademna^oaa — ** Bapreme Coart Aet**' 
a. 40— Artiolea 68 and 69 C. P. Q. — 

The respondents, eleven in number, alleging 
injnrv by the same libel, claimed from the 
appellant damages to the extent of $232,600, 
but aiAed separate condemnation of $2,000 
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in favor of each of them. — ^The judgment of 
the trial court was affirmed by the Superior 
Court sitting in review. — ileld, that the ap- 
pellant was in the same position as if eleven 
separate actions had been taken, and as Bach 
would have i>een for a sum less than |5,000, 
no aippeal lay to the Supreme (IJourt of Can- 
ada. 

*' VAutoriie** Limited Y. Ihhotson 
(1919). 57 S. C. R. 340; 43 D. L. 
R. 761 [S. Ct Can.— Que.]. 

^Matter in eontroTersy '*— "* Coart ** 
""PabUo UtiUtiea Oommisaion,'' A. 8. 
Q. 1909» arts. 718 et seq. — ^^AaprenM 
Coart Aet,** B. 8. C. 1906, o. 139, as. 
36, 37 (a), — ^An appeal lies to the Supreme 
Court of Canada under s. 37 of the "Supreme 
Court Act" from the judgment of the Court 
of King's Behch in the Province of Quebec 
in an appeal from a ruling of the Quebec 
Public Utilities Commission which had af- 
firmed its own jurisdiction to accord running 
rights to the Intercolonial RaUway over the 
Canada & Gulf Terminal Railway (Fitz- 
Patrick, C.J., and Idington, J., dissenting). — 
Per Fitzpa trick, C.J., and Idington, J. (dia- 
senting). — ^The Public Utilities Commission, 
constituted by R. S. Q. 1909, art 718, is not 
a "court*' in the sense of that word in tiie 
"Supreme Court Act.' 
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Canada d Oulf Terminal RaUtoay 
Compcbny v. Charles J. Fleet and 
The King (1919). 57 S. C. R. 
140 ; 43 D. L. R. ^1 [S. C. Can. 
|ue.]. 



679 



II. S* Ezelieqaor Ooart. 

Oo-ordiiuite |arisdiotioa — ^laterlooa* 
toay iajaaotioa — ^bfrtacemeat of pa- 
teat — Vezatioas Uticatioa — Ooaiitsr — 
CoaTeaieaee of parties. — It the Sapevior 
Coart of tbe Proviaoe of Qaebee has 
dismissed a motion for an interlocutory in- 
junction in a suit instituted by writ and de- 
claration, the Exchequer Court, being a Court 
of co-ordinate jurisdiction, will not entertain 
a similar motion; the finding of a Ck>urt of 
co-ordinate jurisdiction cannot be overlooked. 
— ^Where no writ and declaration were so in- t^Q{\ 
stituted, the Exchequer Court wUl refuse OcU 
such motion on the ground of comity. — In an 
application for an interlocutory injunction, 
the Court will cautiously consider the degree 
of convenience and inconvenience to the par- 
ties, and whether the damages resulting from 
the refusal of the injunction would be irrepar- 
&b\t.^Plimpton v. SpiUer (1876), 4 uh. D. 
286, 289, et seq,, followed — (3omity, as applied 
to judicial proceedings, means nothing more 
than the observance of a rule of etiquette or 
conventional decorum between courts of co- 
ordinate jurisdiction. It it/ not a rule of law, 
because it is not imperative. It is a useful 
ultra-legal adjunct to the judicial doctrine of 
stave deeiaia. 

The Marconi Wireless THegraph 
Company of Canada, Limited v. 
Canadian Car d Foundry Com^ 
pany, Limited (1919) , 18 Ex. Ct 
R. 241 (Que.) ; 44 D. L. R. 378. 

Pablie laada — Homestead — Jariadie- ^^ . 
tioa of Ezobevaer Ooart — ^Validity of 5ol 
pateat — ^DeliTerr— ^ latprovideaee " — 
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Judgat^nt oveditors -^ Bona ftde but- 
diaaors. — The defendant, S., an alien, for a 
namber of years was a homestead entrant on 
land in Manitoba, and entitled to a patent 
therefor under the Dominion Lands Act He 
refused to make application for the patent, 
^because, until the patent was registered in 
Manitoba, the land was not subject to the 
payment of certain taxes, nor to the execu- 
tion of judgments against such lands. He 
was induced to consummate the application 
for patent under threats of the Dominion 
land-office to cancel his homestead entry, and 
having taken out his naturalization papers 
and signing the application, the patent regu- 
larly issued and was mailed to him at his 
post-office address. It was later returned to 
the land-office because not called for by him. 
In the meantime, a copy of the patent was 
registered against the land, whereupon the 
land was sold to satisfy the taxes and judg- 
ments, and thus found iter way into the hands 
of innocent purchasers for value. Proceedings 
were instituted to set aside the patent and 
subsequent conveyances on the ground that 
681 the patent was procured by fraud and impro- 
vidently issued. — Beld, the Exchequer Court 
has no power to review or question the valid- 
ity of the judgments obtained by the creditors 
in the provincial courts ; that it has jurisdic- 
tion, under s. 94 of the Dominion Lands Act 
(7-8 Edw. VII. 1908, c. 20), and s. 31 of the 
Exchequer Court Act (R. S. C. 1906, c. 140), 
to determine the validity of the patent, and 
to set aside, if need be, the registration of 
instruments affecting the land in the 
registration offices of the Province. — 
The patent having been duly issued, in 
conformity to the provisions of s. 90 
of the Dominion lAnda Act, phyaicaed 
delivery was not essential to render it opera- 
tive or effective. — ^Upon tiie registration of 
the patent thus issued, the jadgment creditors 
of the patentee had the right to treat it as 
having been regularly issued, and to secuie 
a sale of the land in execution of their judg- 
ments. — Under the eviaence adduced, no 
fraud, error or improvidence was established 
as would warrant the avoidance of the patent 
under s. 94 of the Act; the fact that ti>e 
patentee, in a letter to the land-office, stated 
his unwillingness or refusal to sign the patent 
papers, when he in fact did sign tiiem, does 
not show '* improvidence " in issuing the pat- 
ent, particularly when his object for doing so 
was to defeat the payment of taxes and 
hinder his judgment creditors. — After the 
land had passed into the hands of third par- 
tisfl* who were innocent purchasers for vidue, 
no relief can be granted in violation of their 
rights. 

The King v. Deacon (1919) , 18 Ex. 
Ct R. 806 (Man.) ; 45 D. L. R. 
274. 



Admtoaltsr — Jnxisdietion — 
ies and repairs — Tervace- 
lien. — By virtue of ss. 4^ and 5 of the 
Admiralty Court Act, 1861, where a ship is 
not under arrest and its owner is domiciled 
682 in Canada, the Exchequer Court of Canada 
has no jurisdiction over an action for repairs 
or necessaries supplied to the ship. — ^Towage 
performed in connection with the repairs, not 
at the owner's special request, is not within 
the purview of 'kilaims and demands for ser- 
vices in Xhe nature of towage," within the 
meaning of s. 6 of the admiralty Court Act, 



1840, as would give the Court Jurisdiction 
over the claim ; neither claim for towage nor 
for necessaries is the subject of a maritime 
lien. — An objection to the jurisuiction wiU 
hold good even if made after the trial. 
Stack T. The Bwrpe **Leopold" 
(1919), 18 Ex. Ct. R. 326 (Que.) ; 
46D. L.R.695. 



HI. S. Alberta 
IHToroet 8«e 430. 



flupveme Court. 



OMsterelalM mmUmtk foM«n ylalA. 

tl« ~ Cowt's JartedtettoB.--:^ cJomt 
has jurisdiction to entertain a counterclaim 
against a foreign plaintilf in an action insti- 
tuted by him in it, even though it would not 
have jurisdiction to entertain an independent 
action brought by the defendant against the 
plaintiff upon the same cause of action ; and Kft^ 
the defendant should be allowed to s«t up sacli 
a counterclaim if there is nothing in the char- 
acter of any of the subjects of ooontendalm 
which would have made it vexatious or em- 
barrassing to have them disposed of in the 
action if the action were between parties both 
residing within the jurisdiction and the causes 
of action disclosed oy the counterclaim arose 
within the jurisdiction. 

Browne ▼. Brau>ns,48 D. L. R. 72, 
ri919] 3 W. W. R. 903 (Alta.>. 



m. 8. Alberta— JHatilet Oaut te. 

Matrlet Jwdce's Orla&laal Coart — 
Oaart of roeo»*~-<JiirlBdictioii fai eotila RRA 
case*— Duty to keep record of case. •^'^ 

Rm V. PorfcorMk (1919), 48 D. !<. 
R. 787 (Alta.); and as R. v. 
ParhuKuk, 30 Can. Or. Obl. 281. 



nr. 1. British Oolaa&bta— Ooart of 

Apipoal. 

B. C Sanuaar^ ConT i e tloms Aet, o. 
of 1915 — Coart of Appeal Aot. 
R. 5: •• <^-» Mil, c. 51, B. 6, S.-S. 4 <o> 
— Order settiag aside eonviotiom — 
Wkether appealable.— Hunter, C.J3.a. 
held that the Court of Appeal has no jurisdio- 
tion to entertain an appeal from the judg- 
ment of a Judge of the Supreme Court setting 
aside a conviction on a case stated by a 
magistrate under the provisions of the Sum- 
mary Convictions Act, c. 69 of 1915; as the 
enactment in s. 92 of said Act that the older 
jnade by the Supreme Court ** shall be final 
and conclusive on all parties," being the last 
legislative declaration on the subject, abol- 
ished any right of appeal allowed by the Court 
of Appeal Act, R. S. B. C. 1911, c. 61, s. 6, 
s.-s. 4 (6) ; and ordered the discharge of a 
prisoner whose conviction had been set aside 
by him but sustained on appeal to the Court 
of Appeal. 

Rew V. Qarttthore, [1919] 3 W. W. 
R. <57 (B.C.) ; 49 D. L. R. 276. 
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IV. S, BrltUli Oolvmbia — Supreme 

Covrt. 

Statutes — ^Praetioe — VaneovTer In- 
eorporatipn Aot, e. 1S7 — Judse aetliig 
as pemoa deeisnata. — ^The Judge men- 
tioned in 8. 127 of the Vancouver Incorpora- 
tion Act, c. 54 of 1900, providing that any 
person interested may apply to any Judge 
of the Supreme Court,*' and on production of 
certain specified evidence the Judge ''after at 
least ten days service on tiie corporation of a 
rule to show cause" may quash a by-la'W for 
illegality, acts as persona deHgnata, Judg- 
ment of Gregory, J., [1918] 3 W. W. E. 53, 
confirmed. 

Chandler v. City of Vancouver^ 
[1919] 1 W. W. R. 605 (B.C.) ; 
45 D. L. R. 121. 



IXTar Belief Aot — Jvrlsdiotion of 
** looal Jvdge ** of Supreme Court — ^No 
Jurisdietion if prooeeding^ not in an 
aetion — Order n&ado without Jurisdio- 
tion not working estoppel to proTent 
order inoonsistent with it boins made. 
— The War Relief Act empowers a *7udge of 
the Supreme Court" to dispense with the re- 
strictions therein contained. Appellant dis- 
trained against respondent under a mortgage 
587 notwithstanding -that respondent was within 
the protection of said Act. Respondent ap- 
plied to a County Court Judge as "Local 
Judge" of the Supreme Court for relief who 
made an order against respondent, dispensing 
with the restrictions of the War Belief 
Aot. — HeUd, the local Judge had no jurisdic- 
tion, as the proceeding was not a pro- 
ceeding in an "action" (as required under 
the wording of order in council, June 
16th, 1906). Respondent's proper rem- 
edy against appellant (as subsequently 
taken) was by injunction to restrain appel- 
lant from invading his rights under the War 
Relief Act The order of the local Judge did 
not require to be set aside Defore an injunc- 
tion could be granted. — (appeal from Hun- 
ter, O.J.B.C, who granted an injunction, 
ignoring the order at the local Judge, dis- 
missed, Martin, J.A., dissenting). 

Hanna v. Co$icrton, [1919] 1 W. 
W. R. 930 (B.C.) ; 46 D. L. R. 
478. 



IV. 3. B. C. County Courts. 

Equitable Jurisdiotion — Partition — 
Injunotion — IbeoeiTor — Tacbt — 
Costs. — The County Court has no equitable 
jurisdiction except what is given by statute. — 
In an action in the County Court to recover 
too *^® purchase price of an undivided four- 
OoO fifths' interest in a yacht in which the plain- 
tiff already held a one-fifth interest, the plaint 
included an application for a receiver, for the 
granting of an injunction, that there be a 
partition of the yacht, and that it be sold and 
the proceeds divided according to the interest 
of the parties. An order was made appoint- 
ing a receiver and granting an injunction. — 
Held, on appeal, reversing the decision of 
Grant, Co. J., that as the Court below had no 
jurisdiction to make the order, it should be 
set aside. [See this case : 83, 493.] ' 

Granger v. Brydon-Jaok (No. 2). 
(1919), 25 B. C. R. 531. 

. A.D. — 7 



Jurisdiotion of County Court Judge's 
Criminal Court — Olfenoe oommitted 
outside limits of oounty — Code s. 577. — 

Defendant, a sleeping-car conductor on a 
train to Vancouver, was accused of accepting 
bribes to permit persons to ride free, contrary 
to The Secret Commissions Act, 1909. The 
acts complained of happened prior to the ar- 
rival of the train within the boundaries of 
the County of Vancouver. He was arrested 
in Vancouver, given a preliminary hearing, 
and committed to take his trial before the 
then next competent Court of criminal juris- 589 
diction. Subsequently, he elected to be tried 
before the County Court Judge's Criminal 
Court of Vancouver county, and was there 
tried and convicted. His counsel before allow- 
ing accused to plead, objected to the jurisdic- 
tion of the Court. On appeal by way of 
stated case : — Held, that said Court had jur- 
isdiction under s. 577 of the Code. The 
words "within the jurisdiction of said Court 
to try" in said section have reference not to , 
the territorial limits of the Court, but to any 
crime or offence within the competency of 
the Court to try. — Also question of jurisdic- 
tion under s. 584 (o) of the Code, or whether 
said section was applicable, discussed. 

Rem V. NevUon, [1919] 1 W. W. R. 
798 (B.C.) ; 45 D. li. R. 382 ; 31 
Can. Cr. Cas. 111. 



V. 2. Manitoba— King's Benoli. 
Diver ee: Aoo 431. 



VI. 4. Hew Bmnswiek Magistrate's 

Cases. 

Foreign plaintiff— O. «. 1903, s. 122, 
s. 21 — Seenrity for costs nnder-— Jiuris- 
diotion of maJBistrato if not given — 
O. S. 1003, e. 165, s. 104— Hotioe of 
action nndor — Sni&oienoy of — ^Want of 
bow raised — ^Affidavit — Taken ont of 
Jnrisdiotion— How oertiHed C. 8. 1903, 
o. 62, s. 3.— The fact (that security for 
costs was not given, as required by O. S. 
1903, c. 122, s. 21, in an action before a sti- 
pendiary magistrate by a plaintiff residing 
out of the province, does not deprive the mag- 
istrate of jurisdiction to try the action: 
Maaaey-Harris Company, Limiied v. Stairs 
(1899), 34 N. B. R. 505, applied.— A notice 
of action (written on paper bearing the fol- 
lowing letterhead: ''James P Byrne, LL.B., 
Attorney and Counsellor in Equi^,") which 
was signed "James K Byrne," without any 
addition, and which stated that the writer 
would bring an action against the defendant, 
at the suit of the plaintiff, is a sufficient no- 
tice by the plaintiff, under C. S. 1903, c. 166, 
s. 104. — The notice was held sufficient al- 
though it stated that the plaintiff would bring 
an action of trespass, when, as a matter of 
fact, the action brought was trover. — The 
want of notice should be pleaded. If not 
pleaded or raised on the trial, it is not open 
to the defendant on a motion to set aside the 
judgment. — ^An aJftdavit sworn before a 
notary pubUc, at the City of Toronto in the 
Province of Ontario, whose act was not cer- 
tified or authenticated as required by s. 3 of 
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the G. S. 1903, c. 62, is insufficient, and a 
magistrate has no jurisdiction to enter up 
judgment on such an affidavit under s. 35 of 
C. S. 1903, c. 121 : Hes$ v. Lawrence (1891), 
30 N. B. R. 427, distinguished. 

Murphy V. McMiUan (1819), 46 N. 
B. R. 88 ; 43 D. L. R. 25. 



VII. 3« Hova Bootia — Govnty Court. 
Assessment Appeals: Bee 149. 
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Vm. 1. Omtario Appellate Dirision. 

Bisbt of appeal to DiTisloaal Court 
from order of Jud^e of Surrogate 
Court direotlns that aotioa be brought 
in Supreme Court to establisli olalm — 

Terms and conditions of order — Surrogate 
Courts Act, s. 68, 8.-ss. 6, 7— S. 34 (1), (5) 
— Appeal quashed. 

Re Morrow (1919), 17 O. W. N. 

130. 



vm. 4. Oatario— DiTision Courts. 

Jurisdiction — Motion for prohibition — 
Action for commisfidon on sale of land — De- 
fence — Soldier Settlement Act, 1919, 9 & 10 
Geo. V. c. 61, s. 71 (Dom.) — iApplication of 
— Question for Judge in interior Court. 

Re Collins v. WittiofM (1919), 17 
O. W. I^. 101. 



Jurisdietlou — Claim for $96 for eon- 
Torsion of goods — ^DiTislon Courts Aot, 
s. 62 (1).— The plaintiff sued in a Division 
Court for $96, the price of hay " taken .by the 
^^Q defendant:" — Held, that, although the j^ain- 
5t70 tiff's title to the hay rested on contract, his 
complaint was for conversion, the action was 
founded on tort, and the amount of the claim 
was beyond the jurisdiction of the Division 
Court: Division Courts Act, B. S. O. 1914, 
c. 63, 8. 62 {1).—Brywii v. Herbert (1878), 
3 C. P. D. 389, 8ach8 v. Henderson, [1902] 
1 K. B. 612, and Edwards v. Mallan, [1908] 
1 K. B. 1002, followed. 

Re Glass v. Glass (1919), 44 O. L. 
B. 236 ; 15 O. W. N. 194 ; 45 D. 
L. B. 767. 



vm. 6. Ontario — Surrogate Courts. 

Aetion to establish will— 'Bemoval into 
Supreme Court of Ontario — Surrogate 
Courts Act, s. 33— Issue as to jurisdiction — 
Dispute as to domicUe of testator — Testa- 
mentary capacity — Undue influence — Appli- 
cation to separate issues for purposes of 
trial. 

Powers V. Terwilliger (1919), 16 O. 
W. B. 430. 



IX. 2, Quebec — King's Bench, Appeal 

Bide. 

^Q^ King's Bench — Jurisdiction of — Mo- 
0\jO tion to quash — Appeal from Public 



Utilities Coaunission — Jurisdiction of 
latter oTor tolls — B. S. Q. 768, 763. — 

An appeal lies to the Court of King's bench 
from the decision of the Pnblio UtUitioe 
Oomailssion dismissing an excepttion to Hs 
jurisdiction. — Toll roads trustees, though not 
the owners thereof, are subject to the juris- 
diction of the Public Utilities Commission. 

Turnpike Trustees v. Levis Railway 
Company (1918), 28 Que. K. B. 
106. 

Habeas corpus — Charge of reeetTinc 
added to that of stealing — Jurisdiction 
of the Superior Court — C. C. 8S7, 834} 
C. P. 50, 1114.— Or. C. 827 is not satis- 
fied by the assurance of counsel for an ac- 
cused; the words therein embodied must be 
repeated to himself. — ^The Court of King's 
Bench alone, and not the Superior Court, 
may issue a writ of habeas corpus in the 
case of an accused condemned by a criminal 
Court 

Miner v. Malepari (1918), 20 Q. P. 

R. 184. 
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Quashing tax roll — Amount in 
Jeopardy — Motion in denial of appeal — 

C. P, 43. — "So appeal will lie to the Court 
of King's Bench from an order of the Su- 
perior Court in a suit involving the quashing 
of a tax roll for scfhool purposes, the' whole 
amount of which is leas than $500. 

fSchool Commissioners v. Marootte 
(191S), 28 Que. K. B. 441. 

Amount in dispute — Jurisdiction — 
Cross demand. — An appeal lies to the 
Court of King's Bench from a judgment of ^^^wv 
the Superior Court granting $200 upon the 69o 
claim of a cro8S'i;>laintiff for $1,000. 

Holland Varnish Co. v. Tousignant 
(1919), 21 Q. P. R. 63. 



IX. 3. Court of Review. 

Practice — Appeal to the Court of 
ReView — Interlocutor — Decision at 
hearing upon admissibility of OTidonoo 
— Petition for leave to appeal — C P. f^c%f^ 
53a. — No appeal lies to the Court of Review 0\)\f 
from rulings of the Superior Court respecting 
the admissibility of evidence at the hearing 
of the issues. 

Frawiey v. Rouw (1919), 56 Que. 
S. C. 254. 

Winding-up Act — ^Appeal to Court 
of Review— R. S. C. c. 144, mk 101, 
102; C. P. 52— No appeal will lie to the gQO 
Court of Review from an order under the 
Winding-up Act. 

Beauchamp v. City of Montreal 
(19I0).21Q.P. R. 225. 



IX. Quebec — Superior Court. 

Habeas corpus — Criminal matter — 
Jurisdiction of Superior Court in — 
C. P. 48, 50, 170, 171, 1114. — The 

Superior Court of the Province of Quebec 
has but the powers conferred upon it by the 
Legislature of that Province ; such powers 
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are restricted to civil rights, in view of the 
fact thaft the criminal law and the procedure 
connected therewith are within the purview 
of Dominion Parliament alone. — ^Hence, the 
Superior Court is without right to review 
ana release on certiorari or liabea* ootynm 
the sentence pronounced by a criminal court 
for breach of the criminal laws, such as, the 
keeping of a brothel. — Such a proceeding not 
being a civil case, the matter cannot be re- 
ferred by the Sui>erior Court to the Court 
haying jurisdiction. 

In re Earri$ (1918), 55 Que. S. C. 

40. 



IX 4. Qv«boe — Superior Conrt, 

Telesraph line — Poles — PHTilece 
— Hypotheo — Deaoription of immov- 
able— School taxes— C. C. 379, 2026, 
2042, 2084; R. 8. Q. 5606, 5699 1 5 

^r\ch ®®®- ^* *• ®®» ■• ^* — ^® privileged credi- 
OU^ tor of an Immovable has the right to take 
suit to have his claim recognized. — The Su- 
perior Court has jurisdiction to determine 
every suit having for object the recognition 
of hypothecs for school purposes. — Where 
legislative authority declares certain things 
to be immovable for taxation purposes C. C. 
2026 and 2042 are without application. 

School Municipality of Lachine v. 
Oreat North-Western Telegraph 
Company (1919), 56 Que. S. C. 
215. 

Praotioo — Deelinatory oxeoptton — 
Competenoe of Courts — Mvaloipal 
taxes — Oities' and Towns' Act — R. S. 
603 ^« fi'T^lf 6762; M. C. 724.— Suits for 
the recovery of municipal taxes are not 
within the jurisdiction of the Superior Court. 
The courts exclusively designated by the 
Cities* and Towns' Act and by the Municipal 
Code alone have jurisdiction in such cases. 

City of Quebec West v. City of Que- 
bec (1919), 56 Que. S. C. 543. 
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Habeas oorpns in orimlnal matters — 
Jnrisdietion of Superior Oonrt — Re« 
newed appUeation-~Consent of aeonsed 
to stand trial npon eharce not laid 
against bim — O. P. 1114 et seq.t R. S. 
I«. O. o. 96} Cr. C. 827, 834. — The 
Superior Court, by virtue of R. S. L. O. a 
96, but not in pursuance of C. P. 1114, may 
entertain an application for the issue of a 
writ of habeas corpus in criminal matters. — 
Where application for a writ of habeas corpus 
has been denied In error upon the question 
of jurisdiction, a further application may be 
made to tiie same Court — ^Tbe tacit consent 
of an accused to stand trial before a Court 
having jurisdiction upon a chaige which has 
not been laid against him is sufficient to give 
tiie Court jurisdiction. 

MUler y. Mdlepart (1918), 20 Q. P. 

R. 340. 



IX. 5. Qnoboe — Cironit Conrt. 

Winding-np of oompany — Attaob- 

■tent in revendioation (roploTin)— Cir- 

605 onit Conrt — Declinatory enooption — O. 

P. 48, 876 1 n. S. O. 144, s. 133.^The 

Circuit Court is without jurisdiction to hear 



and determine an attachment in revendication 
of certain movable effect^ belonging to an 
Insolvent corporation. — The Superior Conrt 
alone has jurisdiction, seeing that the liqui- 
dator is an officer of that Court and is un- 
der its control. 

Girard v. Duhamel (1918), 54 Que. 
S. C. 367. 



IX« 6. Magistrates and Jnstiees Conrts, 

Industrial establisbments — Jnrisdie- 
tion in oases against — Default — ^De* 
posit to seeure oosts — ^To 'wbom penalty 
is payable. — Suit taken against a person 
for conducting a rendering house in Montreal 
can be instituted only before the sessions of AAA 
the peace or the police court — Notice of ^^^^ 
thirty days is required before such suit is 
taken, and a deposit is to be made by all 
others than duly appointed inspectors under 
the Act, when suit is taken at their request. 
— The fine so recoverable is payable to the 
provincial treasurer solely. 

Chaput V. Duguette (1918), 54 Que. 
S. C. S99. 

Penal aetions — Jurlsdietion of Cir- 
onit and Magistrates' Courts — C. 
C. 16, 16820, 1682d| C. P. 170, 
1286| 31 Viot. o. 7, s. 10| 49-60 ann 
Viot. e. 06, •• 20t 8 Sdw. VH. e. 12.— ^^ 
Penal actions within the given jurisdiction of 
no tribunal, are within the purview of Magis- 
trates* Courts. — ^The Circuit Court is without 
jurisdiction in cases under C. C. 1682c and 
1682d ; such cases should be Instituted in the 
Magistrate's Court. 

Trudel v. Canadian Northern RaU- 
way (1918), 65 Que. S. C. 231. 



X. I. Saskatehewan — Court of AppeaL 

Under s. 56, as amended, of the District 
Courts Act, an appeal lies to the Supreme 
Court en banc "where the amount in contro- 
versy is over fifty dollars."— ^eZd, that it is 608 
the amount in controversy in the appeal as 
disclosed by the judgment against the pro- 
posed appellant in the District Court which 
determines whether an appeal lies. The costs 
of the action cannot be added in estimating 
the amount in controversy (per MacDonald, 
J., ad hoc), 

Strongman v. Dow, [1919] 1 W. W. 
R. 963; 12 Sask. L. R. 140; 46 
D. L. B. 691. 



X« 3. Saskatehewan — District Courts. 

Distriet Courts 'Aot, ss, 12, 33, 40 — 
Aotion* brougltt in District Court 
acainst District Court Judge. — Section 
33 of the District Courts Act providing for 
staying proceedings in the District Court and 609 
transferring the record to the local registrar 
of the Supreme Court, whenever it appears 
that the District Court has not jurisdiction, 
refers to all cases where the District Court 
has no jurisdiction, and said section, and also 
s. 40, apply to the case where an action is 
brought in the District Court against a Dis- 
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trict Court Judge, contrary to the ppovisions 
of 8. 12 of the Act, and under said 8. 40, an 
application may be made to transfer the ac- 
tion to the Supreme Court (Decision of 
Bucke, M.C„ reversed). 

Flood V. Parker, [1919] 2 W. W. R. 
276; 12 Sask. L. R. 151. 
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X. 4. Saskatcliewan— Maglstpates' and 
Justices' Oovrts. 

Small Debts ReooTery Act — ^Appeal — 
Interpretation of provisions of Act.— 

Sections 37 to 44, inclusive, of the Small 
Debts Recovery Act, cover everything neces- 
sary in procedure on appeal under said Act 
The ppovisions of s. 750 (c) of the Crlniinal 
Code as to deposit with the justice of the 
amount adjudged to be paid has no appli^- 
tion. — ^The only evidence which can be ad-- 
dnesd on the appeal is the certified copy of 
the evidence taken by the justice below. 
Griffiih v. Fleck, [1919] 2 W. W. R. 
56 <Sa8k.). 



XH. Police Conrts. 

Code 790— Ho bearing on the merits. 

— ^Where there has not been a hearing on the 
merits, justices of the peace have no jurisdic- 
tion to grant a certificate of dismissal to ac- 
cused, and certificate granted under such cir- 
cumstances is not a bar to farther proceed- 
ings against accused. 

JBe* e» rel Vanoampenhoui v. Mann, 
[1919 1 W. W. R. 917; 12 Sask. 
L. R. 121. 

Contempt of Conrt — Justices — Ho 
power in Justices to commit for con- 
tempt—Warrant of commitment by two 
Justices of the peace for contempt of Court 
held bad because, (1) The justices had no 
power to commit for contempt; (2) Even if 
they had such power, the warrant did not 
show that the prisoner had oeen convicted of 
an offence; (3) Even if a charge had been 
laid, no opportunity was given the prisoner to 
defend himself.— Prisoner discharged, with 
costs against justices. 

In re Reihen Commitment, [1919] 1 

W. W. R. 648; 12 Sask. L. R. 

121 ; 30 Can. Cr. Ca. 271. 

Jurisdiction of magistrate — ^Assault 

— Occasioning grievous bodily harm — Code ss. 
773 and 776 giving jurisdiction without con- 
sent of accused — Conviction of offence not 
same as charged — Code s. 951. 

Rex V. Adonchuk, [1919] 1 W. W. 

R. 987 (Alta.) ; 30 Can. Cr. Ca. 

301. 

Police magistrate's conviction quashed 
with costs to be paid by magistrate and pro- 
secutor — Refusal to protect magistrate and 
prosecutor from actions — Reconsideration of 
order before passing and entry — New aflS- 
davits — No variation of order. 

Rem V. Hackam (1919), 15 O. W. 
N. 345; 30 Can. Cr. Ca. 414. 



XV. Coaunissions. 

Public Utilities Commission — Juris- 
diction of ^—Dominion corporation sab- 
nittinc tbereto — Risbt to order trains 
to run upon anotber line — R. 8. Q. 74Ss 
1 Geo. V. c 15, s. 4.— The Public Utilities 
Commission has no rights over companies Alf^ 
operating under Dominion charter, but such ^^^ 
position can only be taken by the companies 
which claim that to be true. — The Commis- 
sion has the right to order a railway company 
to permit the trains of another company to 
make use of its line. 

Canada d Gulf Terminal Railway 
V. Fleet (1918), 28 Que. K. B. 
112. 

See also 695 (Que.), 733 (B.C.). 
Leave to appeal t See 6S. 

Pnblio Utility Commission — Juris- 
diction to Hje 'water rates and. revise 
scbedules of 'water companies. — The 

Board of Public Utility Commissioners in 
New Brunswick has jurisdiction over the 
water rates to be <^arged in the towns not- 616 
withstanding existing contracts for the supply 
of water to such towns, and where a com- 
pany is not otherwise prevented from filing a 
new schedule of rates, it may do so on 30 
days notice to the Board, and the Board may 
approve of such rates and order them to foe 
effective or the public utility may itself make 
the application to fix the rate. 

The King v. MtUtown Commieaion- 
er« (1919), 47 D. L. B. 2fl0 
(N.B.). 



COVENANTS. 

Bee DiacDS, VI. 5 — ^Landlord awd Tenant, 
XI. — ^Principal and Subett, VII. 4. 



CRIMINAL LAW, EVI- 
DENCE AND PROCEDURE. 

I. Particular Offences. 

1. Abandonment. 

2. Abduction. 

3. Abortion. 

4. Adulteration or Foods. 

5. Aiding and Abetting. 

6. Arson. 

7. Assault [617]. 

8. Bawdt and Disordeblt Houses 

[618, 619]. 

9. Bigamy — Polygamy [620]. 

10. Bribery and Corruption [621]. 

11. Burglary. 

12. Concealment of Birth. 

13. Conspiracy [622]. 

14. Election Offences. 
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15. Escapes and Rescues. 

16. extobtion. 

17. False Pretences [623, 624]. 

18. Forcible Entry and Detainer. 

19. Forgery [625, 626]. 

20. Fortune Telling. 

21. Fraxtd. 

22. Gambling [627]. 

23. Game Protection. 

24. Incest. 

25. Intoxicating Liquor Offences. 

{See Intoxicating Liquors.] 

2^. LfHKT.. 

27. Lord's Day Offences [628]. 

28. Lottery. 

29. Manslaughter. 

30. Mining Offences. 

31. Murder.* 

32. Neglect to Provide. 

33. Nuisance. 

34. Obstruction of Police and 
Process. 

35. Perjury.* 

36. Personation. 

37. Pocket-picking. 

38. Postal Offences. 

39. PRiZE-FIGHTINtJ. 

m 

40. Rape AND Carnal Knowledge.* 

41. Receiving Stolen Goods.* 

42. Religious Offences. 

43. Riot, Unlawful Assembly. 

44. Seduction. 

45. Sedition [629]. 

46. Smuggling. 

47. Theft [630-633]. 

48. Treason.* 

49. Usury. 
60. Vagbangy. 

51. Miscellaneous OinteNCES [634- 
650]. 

II. Praotloe and Procedure, 

CMmli&al ProoeedliLKB Defined t fiee 38. 

1. Preliminary Steps — (a) 

Charge or Information [651] 

(&) Arrest [652-^7]. 

2. Speedy Trial and Election 

[658-659]. 

3. Summary iGoNvionoN [660^661]. 

4. Summary Trial and Convic- 

tion [662-667]. 

5. Trial ry Jury. 

L Preliminary Inquiry [661^ 
. 670]. 



ii. Commitment [671]. 

iii. Indictment [672-674]. 

iv. Grand Jury [675^77]. 

T. Jury. 

vi. Pleo. 
vii Motion, 
viii Venue. 

Ix. Trial [678]. 
X. Charge [679-680]. 

xL Judgment, 
xii. Sentence, 

6. Costs. 

7. Generally [681-682]. 

m. Erldenee [683-691]. 

TV. Iiimitatiom of Aotion [692- 
694]. 

Appeal. See Appeal. 

BaiL See Bail [212, 213]. 

Certiorari and Habeas Corpus. 

See Crown Practice, III. and IV. 

Crown Cases Beserred. See Appeals. 
Extradition: Bee 961 to 965. 

Justices of tbe Peace and Magistrates. 

>8ee Justices of the Peace and Mag- 
istrates. 

Jnrisdietion: See Courts [584, 586, 
589, 611, 613]. 



I. 7. Assanlt. 

Criminal law — Assanlt — Esoapins 
from custody. — ^A conviction for escaping 
from custody, while under arrest for common 
assault, cannot be sustained where it appears gi y 
that the policeman who made the arrest did '-'•^ • 
not see the assault committed, and made the 
arrest without warrant on a verbal charge 
made by the complainant. 

Re» y, Staokhouse (1919), 52 N. S. 

R. 242. 



I. 8. Bawdy and Disorderly Honse. 



Disorderly lionse — Gaming — ^Warrant 
— Unnecessary words in — ^Mot tl&ereliy 
defectiTc — Criminal Code, •• 641. — ^If a 

warrant issued under s. 641 of the Criminal 
Code contains the necessary essentials, t.e., 
"to go to the place and enter," and the stat- gjg 
ute gives the constable power to do anything 
contained in the warrant, it is not bad by 
reason of its containing the additional matter 
which may be looked upon as mere surplus- 
age. 

Rew V. Kong Tick (1919) , 26 B. C. 
R. 269. 

Trial! See 664, 739, 740. 

Oaming House: See 665. 
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Koir — « Gain •• 
— Criminal Oode, m. 226 (a) and 229. — 

A dnb (anincorporated) having all the para- 

ghemalia of a dub» i.e,, a constitution, mem- 
ership roll, an admission fee, monthly does, 
rules, a minute-book and regular officers, with 
billiard-room, dining-room, kitchen and cook- 
ing utensils attached, had on the premises 
four fan tan tables, two servants being em- 
ployed for each table to preside over the game, 
control the betting and deduct the rake-off. 
Fan tan was the regular nightly pastime of 
cohstantially all the members, as well as 
strangers. Although there was a notice at the 
outer door of ''for members only," atrangers 
were allowed to enter without payment of a 
fee or being introduced by members: — Held, 
that the make up of the premises as a whole 
is merely a device to give it the appearance 
of a bona fide dub and is a blind made to con- 
ceal the real underlying business — which is 
to play fan tan. The premises is therefore a 
disorderly house within the meaning of sec- 
tion 226 (a) of the Criminal Code. 

Rem eo reh Rohimmi T. Leng Kee 
ei at, (1019), 26 B. C. R. 78. 



Z. 9* Bigmay. 

Bigaa&y — Woman coing tluNiUKk 
form of marriage -with man knowing 
tliat man'ti wife atill living — ^Eridenee 
— Proof of first marriage — ^Foreign law 
— Jnetioe of tl&e Peace — Correspond- 
enee — Adniiesiliiliisr — Snflieieney to 
^rarrant oonriotion — Stated ease — 
Form of question. — The defendant was 
convicted of bigamy — the offence being that 
she went through a "form of marriage with 
H., "knowing at the time his wife was liv- 
ing.'* The case of the Crown was that H. 
was married to Anna M., In 1873, at a place 
in the State of Iowa, by a Justice of the 
Peace having authority under the law of 
that state to solemnize marriage, and that 
Anna M. was living when the defendant went 
through the form of marriage with H. Proper 
proof was adduced of the law of Iowa, and 
it was diewn that In 1873, a Justice of the 
Peace was by that law authorized to solemn- 
ize marriage. Anna M. testified that the 
marriage took place at the time mentioned; 
that it was solemnized by C, who held the 
office of Justice of the Peace; that she and 
H. lived together as man and wife for 20 
years after the marriage ; and that a son, issue 
of the marriage, was born in 1874, and was 
still living. A certificate of the marriage, 
signed by C, a certificate of the record of 
the marriage, signed by the derk of a District 
Court in Iowa, and correspondence between 
H. and Anna M. in 1917 and 1918, were also 
admitted in evidence: — Held, that there was 
sufficient proof of the marriage without the 
aid of the certificates and correspondence. — 
The correspondence between the husband and 
wife was admissible as evidence of the status 
of the parties, though not relevant upon the 
question of the defendant*8 knowledge that 
H. was a married man. — "So evidence was 
improperly admitted, whereby a substantial 
wrong or miscarriage was occasioned on the 
trial. — There was some evidence, properly ad- 
missible, that the defendant knew that Anna 
M. was the wife of H., and was living when 
the defendant went through the form of mar- 



riage with H., viz., the testimony of Anna M/s 
son that the defendant asked him to aid H. 
in getting a divorce, and a letter written by 
the defendant herself in 1918. — Proper form 
of question in stated case as to the suffidencgr 
of evidence to warrant a conviction, indicated. 

Bmf Y. Dehard (1919). 44 O. L. B. 
427; 15 O. W. N. 280; 31 Can. 
Cr. Ca. 122. 



I. 10. Bribery and Cormption. 

Soliool oonunissioner — Attempt — Or. 
O. 69, 72, 161. — The agreement of two 
school commissioners to accept a sum of 
money to settle a claim against the commis- 
sion of which they form part, comes within 
the purview of Cr. C. 69, and not 161. It 
also falls within the meaning of Cr. C. 72. — 
The person so offering a bribe to the com- 
missioners could not pay it, but the com- 
missioners, under those circamstances, were 
equally guilty. 

Rem Y. Legwult (1918), 27 Que. 
K. B. 616. 



I. 13. Oonspiraey. 

Writ of proUbition — Criminal law 
~>, P. 1003. — There is criminal conspiracy 
when two or more persons plot to commit a 
criminal offence, and the Court of the place 
has jurisdiction, though the intended offence 
is to be committed in another country. 

Ecremeni v. Cu99on (1919), 21 Q. 
P. R. 202. (An appeal to the 
Court of King's Bench is now 
pending.) 



I. 17* False Pk«tonees« 

Obtaining atoney hj false 
tenoes — IMdence — Promissory guaranty not 
false representation of fact. 

Rem v. QuroUkv (1919), 16 O. W. 
N. 19 ; 31 Can. Cr. Ca. 69. 

Obtaining money by false pretenees 
witli intent to defrand — ^EVidenoe. — 

The defendant was charged with obtaining 
money by false pretences with intent to de- 
fraud. The case for the Crown was that Bi. 
gave an orde/ to the defendant for a suit of 
clothes to be made from cloth a sample of 
which was given to him by the defendants; 
that M. was paid $^ for a suit of clothes 
delivered to him by the defendant; and that 
the cloth of which the suit was made was in- 
ferior to the sample. The defence was that 
the sample which M. said had been given to 
him by defendant had not been given to him ; 
that diere was no such cloth in the shop ; and 
that the clothes were made from a piece of 
cloth which M. had himself selected. The de- 
fendant was tried by a tfudge without a 
jury and convicttnl upon conflicting evidence: 
— Heldy that there was evidence to warrant 
a conviction. — In order to have reached the 
conclusion that M.'s money had been obtained 
by false pretences with Intent to defraud, the 
trial Judge must have found tiiat the defen- 
dant had given M. the sample ; and, that hav- 
ing been found, there was no escape from the 
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conclusion that the defendant was sruilty of 
the offence of which he had 'been convicted. — 
Although the clothes were delivered to M. and 
the balance of the price whidh he paid when 
he got them was received not by the defendant 
but by another employee in the shop where 
the fluit was ordered, the case for the Crown 
against the defendant was made out, because 
the delivery of the clothes and the receipt of 
Che money were but steps in carrying out the 
original plan that the defendant had formed. 
— ^Whether or not the defendant was the pro- 
prietor of the shop was immaterial if he was 
the person who devised and had carried out 
the plan. 

Rew V. King (1919), 46 O. L. R. 28 ; 
16 O. W. N. 314. 



I. 19. Forgery. 

Alteration of doemneiLt — ^No peraon 
prejndioed. — Accused was the holder of a 
lien note. Shortly after its due date, the 
maker made a payment on account, and asked 
extension of time for payment of balance. 
g;mc\fr Accuscd conseutcd and endorsed on the lien 
O^O note in the presence of the maker an un- 
signed memo, of the payment made addbig the 
words "balance to be paid Nov. 1, 1918." 
Subsequently ** Nov. 1 " In said endorsement 
was changed to " Sept. 1,'* without consent of 
the maker, and accused in September put the 
lien note in bis bailifTs hands for realization 
by seizure of the goods. — Heldy that the altera- 
tion was not a forgery. There was no evi- 
dence of a fraudulent intent that any one 
should act on the alteration to his prejudice. 
There was no consideration for the agreement 
to extend the time, and therefore, no con- 
tract. The document was. still a lien note 
past due and presently enforceable. No one 
was, therefore, prejudiced by the alteration, 
or by accused repossessing the goods. 

Rem V. Hannah, [1919] 1 W. W. R. 
973; 12 Sask. L. R. 145 ; 46 D. L. 
R. 122. 

Endorsement of name of payee on 
clieqne wltbont antliority. — ^A cheQue 
for a sum of money was made payable to the 
joint order of the defendant, a solicitor, and 
of a firm of solicitors. He wrote his own 
name and the name of the firm, in dissimilar 
handwriting, on the back of the cheque, and 
deposited it in his own bank; the cheque 
was paid in due course, and the defendant 
was credited with the whole sum, a small part 
of which only was his own. He had no au- 
thority to sign the name of the firm. He 
626 ^^^^^^ t^^ money from April to September, 
and made a false statement to a member oi 
the firm who asked him whether the money 
had been paid. He did not shew that the pro- 
ceeds of the cheque were kept intact during 
the period from April until September. Upon 
a trial by a magistrate, the defendant was 
convicted of forgery : — Heid, upon a case 
stated by the magistrate, that there was evi- 
dence to justify the finding of an intention to 
defraud and of the absence of an honest belief 
on the part of the defendant that he had au- 
thority to endorse the cheque ; and that tiie 
statutory crime of forgery— Criminal Code, 
s. 466 — ^had been committed. — Form of a case 



stating a question of law for the opinion of 
the Court under s. 1014 of the Code. 

Rect V. Hoffman (1919), 45 O. L. 
R. 234; 16 O. W. N. 21. 

ETidenoe: See 683. 

Arrest: See 658. 

Estoppel — BlU of Iiadins: See 2178. 

Doctor's Preseriptions: See 1253. 



I. 22. GambUns. 

Engaging in tl&e Imaineas of lietttng 
or wagering — Orlminal Code, a. 235 
(a) (9 ft 10 Edw. VU. o. 10, m. 3)— 
Transactionfl not protected aa private 
bets — Section 235 (e) — Aiding anotber 
to eonunit offence-— Section 69 Gt) — 
ETidence for Jnry — ^Frequencsr of acts. 
— Section 285 (e) of the Criminal Code (as 
enacted by 9 & 10 Edw. VII. c. 10, s. 3) pro- 
vides that every one is guilty of an indictable 
offence who engages in the business of betUng 
or wagering. The evidence shewed that the 
defendant placed bets for a friend (M.) with 
Q., who was admittedly a book-maker, en- 
gaged in the business of betting. The bets 
made in the six months before prosecution * 
were about a doseen in all. The defendant AQ7 
also made " credit bets " with P., about twice 
a week, during the 6 months: — Held, that, 
although "engaging in business" does not 
mean taking part in a single act, but connotes 
a rerpetition or series of acts, the evidence was 
ample to justify a jury in finding that the de- 
fendant engaged in betting as a business, and 
therefore engaged in the business of betting- 
(Masten, J., expressing no opinion as to 
this) ; and the transactions were not protected 
by s. 235 (2). — Held, also, that, as G. was 
engaged in the prohibited business, there was 
evidence upon which the jury might find that 
the defendant did acts for the purpose of aid- 
ing G. to commit the offence, and was thus in 
law guifty of the same offence, by virtue bf 
s. 69 (6) of the Code. — Per Masten, J.: — 
Mere frequency in the performance of an act 
'Will not establish the doing of business in 
re9pect of such act. 

Rex V. Hynes (1919). 45 O. L. R. 
51; 15 O. W. N. 341. 
See 637. 



I. 27. Lord's Day Offences. 

Sunday observance — Farmer — Crim- 
inal law — Statutes — Tbe Lord's Day 
Act, K. S. C, 1906, c. 153 — Sunday 
Obserranco Act, R. S. B. C, 1911, c* 
219. — Conviction of a farmer for woi^king 
on Sunday upheld, the offence being a breach 
of the Lord's Day Act R. S. C. 1906. c. 153. 
The case of a farmer does not fall within the 
words " except as provided in any Provincial 
Act or law now or hereafter in force " con- 
tained in s. 5 of said Act, merely because of 
decisions holding that farmers are not within 
29 Car. II. c. 7, s. 1, which is expressly re- 
enacted in British Columbia bv the Sunday 
Observance Act, R. S. B. C. 1911, c. 219.— It 
cannot be objected on certiorari that the 
prosecution adduced no evidence to prove that 
the work done did not fall within the excep- 
tions mentioned in s. 12 of the Lord's Day 
Act. 

Rex V. Sam Bow, [1919] 3 W. W. R. 
315 (B.C.). 
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I. 31. Murder. 
663, 677, 686, 687, 688. 



I. 35. Perjurj. 



See I 689. 



I. 40. Rape. 



Beet 679. 



I. 41. BeoelTliLK* 
Sees 668, 690. 

I. 46. Seditioii. 

Erideaee — PreTious •tatements liy 
aoonsed — ^Admissibilty to proTe iatea- 

tion.— On appeal from conviction it wa9 
held (Lamont, J.A., dissenting), that the 
words " Everyone who gives to the Red Cross 
is crazy. If no one would give to the Red 
629 ^i^BB t^® ^^^ would stop. The other country 
would beat this country, if no one would give 
to the Red Cross/' uttered by accused were 
seditious. — ^Eridenee of previous statements 
of a similar character was properly admitted 
-to prove intention. — Definition of sedition 
discussed, and authorities thereon referred to. 

Rew V. Barron, [1919] 1 W. W. R. 
262; 12 Sask. L. R. 66; 44 D. 
L. R. 332 ; 30 Can. Or. Ca. 326. 



I. 47. Theft. 

False pretences — Evidence — Stated 
nnn ©•••■"'FoHn of. 

630 n^ V. MoBrady (1919), 15 O. W. 

N. 369; 30 Can. Or. Ca. 393. 

Tl&eft of moneys and seonrities — 
Criminal Code, a. 365 — ^Aooonntini; — 
Absence of fraudulent intent. — ^To sup- 
port a conviction for theft under s. 355 of the 
Criminal Code, it is necessary to make out: 
(a) failure to account or pay; or (b) fraudu- 
lent conversion; or (c) fraudulent omission 
to account: where an account has been given, 

631 it must be found that prior defaults in giving 
an account were fhe result of fraudulent in- 
tent — Where the accused had accounted, and 
there was no evidence to support a finding of 
fraudulent intent, it was held, that there was 
no evidence upon which the defendant could 
be properly convicted. 

Rew V. LoftU9 (1919), 46 0. L. R. 
45 ; 16 0. W. N. 321. 

Post letter — ^Possession of letters — 
Cr. C. 347, 369, 364.~-The sole fact of 
finding in the possesison of a posta<l clerk post 

632 letters containing money and addressed to 
other persons, is not proof positive of theft, 
but it may, according to circumstances, and 



he may be convicted without breaking any 
rule of law. 

Richard v. The King (1918). 25 R. 
L. n.s. 173 (Que.) ; 31 Can. Cr. 
Ca. 64. 

Trial! See 663. 

Railvay parlor car. — ^A compartment 
of a railway car parlor used for storing sup- 
plies is not a "warehouse" within Cr. Code 
s. 460. Theft from a railway car is punish- 
afble under Or. Code s. 384, but not under s. 
460. 

Retp V. Levy and Gray (1919), 31 
Can. Or. Ca. 19 [N.S.]. 

Anthority to Search i See 667. 
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I. 48. Treason. 



See 672. 



I. 51. lliscellaneons Offences* 



Branch manaser falsifying returns 
to head oillce. — Under s. 153 of the Bank 
Act, 3 & 4 Geo. V, c. 9, the falsifying of his 
returns to his head office by a branch bank 
manager is a criminal act such as would 
render a security given for the purpose of 
stifling a prosecution for such offence illegal. 

V.R. Fidelity Qaaraniee Co. v. 
CruicksharUc d Summons, [1919] 
3 W. W. R. 821 (Sask.). 

ConTiction of Arm — Conviction as in- 
diTidnals — ^Insnfllciency of description. 

— ^A partnership firm, as such, cannot be con* 
victed of an offence such as practising medi- 
cine contrary to the provisions of the Medical 
Profession Act. A conviction of " Roske and 
Messenger," even if meant to be of two in- 
dividuals named, is bad because of insuffici- 
ency of description of those convicted. Refer- 
ence to authorities. 

In re Ro»he and Meenenger, [1919] 
1 W. W. R. 841 (Alta.). 
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False entry — Person not able to read 
or write — Cr. C. 418. — A person may 
make himself party to an offence by doing 
or omitting an act for the purpose of aiding 
any person to commit it or by abetting, or 
counselling or procuring commlBaion of it 

Rett y. Lachma9\ (1918), 28 Que. 
K. B. 69, 30 Can. Or. Oa. 400. 
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Grain dealings on margins — Or. Oodop 
s. 831. — Grain brokers acting as agents for 
one buying and selling grain on margin (to 
the knowledge of the brokers) contrary to 
8. 231 of the Criminal Code will not be 
assisted \>y the Court to recover by a<fti<«i» 
set-off, or otherwise, compensation for any 
losses suffered by them in such transaction. 
(Beamish v. Richardson d Sons, 49 5. O. R. 
695; 6 W. W. R. 1258, followed.)— The fact 
of there being a real and enforceable contract 
for actual grain for every purchase or sale 
made does not prevent such dealings being 
illegal where done for the purpose of gain 
and without the bona fide intention of per- 
forming them in the ordinary way. — ^To ade- 
quately consider the evidence as to intention. 



637 



CKDOHAL LAW, EVID£H€E AND PBOdSTTBE. 



210 



638 



639 



640 



641 



642 



643 



to deliver the actual grain, the whole transac- 
tion and all the details together must be 
looked at. (Untversal Biock Eochanffe T. 
Birachan, [1896] A. C. 166, at 171, cited.— 
([1917] 3 W. W. R. 475), reversed. 

The Medicine Hat Wheat Company 
y. The Norrie Oommisaian Com- 
pany, Limited [1919] 1 W. W. 
R. leij 14 Alta. L. R. 235; 45 
D. L. R. 114. 

Infants — ^The JnTonile Dellnqnents 
Aet, 1908, e. 40 (Can.) — Section 20 — 
Oontribntins to delinqnenoy of eldld. 

— ^Appeal allowed from conviction for unlaw- 
fully contributing to the delinquency of a 
child, contrary to s. 29 of the Juvenile Delin- 
quents Act, 1908, 8. 40 (Can.), on the ground 
that at the time the offence charged was 
alleged to have been committed, the child was 
not a "Juvenile delinquent" as defined in 
s. 2 (c) of said Act. Said definition and defi- 
nition of ''neglected child" under the Chil- 
dren's Protection Act, 1917 (Sask), and as. 
8, 9 and 10 of the later Act, considered. — 
Information and complaint held bad as not 
setting forth any offence, it not containing 
any allegation that the act charged was done 
*' Imowingly or wilfully," as required under 
said s. 29. 

Rea v. Huffman, [1919] 1 W. W. R. 
625 (Sask.). 

Inland BeTenne Act — ^Having still suit- 
able for manufacture of spirits — ^Trial by 
magistrate in a summary manner. 

RecD ▼. Carmiio, [1919] 2 W. W. R. 
548 (B.C.). 

Keeplni; roon& or place for praetiee 
of aets of indeeeney — ^Magiertrate's con- 
viction — ^Motion to quash — Evidence — ^Rea- 
sonable inference from facts. 

Re9 v. Wnght (1919), 16 O. W. N. 

371. 

MaMng statements tending to 
veaken effort in proseention of var — 

"Publicly express" — ^War Measures Act, 
1914— Order in Conneil of 16th April, 
1918— -Magistrate's conviction — Stated case— 
Evidence---Statements made in factory by 
workman to co-workers. 

Re» V. WaUon (1919), 15 O. W. 

N. 417. 

Military stores — Frand npon His 
Majesty — ^Defeetive artieles. — ^A person 
may be found guilty of the second offence, 
under tiie section cited, without any eWdence 
being adduced than that the furnished articles 
were defective. 

Rew V. RolUnffB (1918), 28 Que. 
. K. B. 76; 31 Can. Cr. Ca. 31. 

Obtaining food and lodsin^ frandn- 
lently — Code s. 407b by Amendment 
3-4 Oeo. V. e. 13, s. 16. — The mere o>b- 
taining of food and lodging and the failure to 
pay for it either after or without an express 
promise to do so is not sufficient to Justify a 
conviction for having obtained food and lodg- 
ing fraudulently under s. 407B of the Code 
by the amendment of 3-4 Geo. V. c. 13, s. 16. 

Rem V. MeFarland, [1919] 2 W. W. 
R. 649 (Alta.). 



Opinn& and Dm^ Aet, e. 17 of 1-2 
Geo. V. s. 3. — CJonviction for having in pos- 
session drugs without lawful or reasonable ez- fiAA 
cuse for possession, s. 12, certiorari taken ^** 
away by statute, no right of Judge to ex- 
amine depositions). 

R. V. Featheraione, [1919] 1 W. W. 
R. 829; 46 D. L. R. 665. 

Opinm and Drai; Aet — ^Aets of 1911 
(Can.), o. 17, s. 3 — Offence aKainst — 
Validity of conTiction — Penalties. — 

Defendante were tried and convicted jointly of 
the offence of having unlawfully offered for 
sale a quantity of drugs, to wit opium, in 
violation of the provisions of the Opium and 
Drug Act, Acts of 1911 (Can.) c. 17, s. 3, ^^e 
and were adjudged for said offence to forfeit "^•' 
and p-tv the sum of $400. — Held, thsit the 
stetute in question imposes a penalty upon 
each person offending, the quality of the 
offence being such that the guilt of one de- 
fendant may be distinct from that of the 
other, that the penalties are several, and that 
a conviction imposing one penalty on the two 
defendante could not be upheld. 

Rett V. Jamee et al (1919), 52 N. 
S. R. 244. 

Opium and Dm^ Aeti See 655. 

Person vanderin^ on streets — No 
failure to sive ** satisfactory acconnt.** 

— Conviction of applicant under Code, s. 238 
(i) for that "she did wander in the public 
streete and lanes of the said City of Edmon- 
ton, and did fail to give a satisfactory ac- 
count of herself when required so to do," 
quashed on the ground that the depositions 
did not show any failure to give a satisfactory o46 
account of herself. — On such charge the in- 
formation should allege and the conviction 
state, and the evidence show, that the per- 
son convicted is either a prostitute or night 
walker. — ^The satisfactory account required 
is of her ptesence upon the street at the time 
when questioned, and not of her. character or 
calling. 

Rex V. Levine, [1919] 1 W. W. R. 
637 (Alte.); 30 Can. Cr. Ca. 
306. 

ProcnrinK girls 'or nnlawfnl carnal 
connection. "v^tb men. — The defendant 
was charged, under s. 216 (1) (a) of the 
Criminal Code, as enacted by 3 & 4 Geo. V. c. 
13, s. 9, for that he did at divers times between 
t«^o named dates, at the City of O., " unlaw- 
fully procure girls to have carnal connection 
with another person or persons within Can- 
ada," and was tried thereon and convicted by 
a CJounty Court Judge : — Beld (Hodgins, J.A,, Q^y 
dissenting), that the conviction should be 
quashed.— Per Meredith, C.J.O., and Magee 
and Ferguson, JJ.A.:— The defendant was a 
cab-driver and the girls mere prostitutes; 
what the defendant did was to drive the girls 
and men who wished to have carnal con- 
nection with the girls to a place where they 
could and did have it. This was not " pro- 
curing" the women to have intercourse with 
the men; nor did the fact that it was the 
defendant who brought them together for 
that purpose make " procuring." What the 
defendant did was not an offence within the 
meaning of the stetute. — Per Clute, J.: — 
ITie indictment or charge was bad for un- 
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certainty and for having charged in one count 
more offences than one. — Section 852 of the 
Criminal Code considered. — Review of auth- 
orities. — Per Hodgins, J.A. : — The defendant 
did not merely provide the means to enable 
these women and men to gratify their desires; 
he induced, caused, or brought about t>y solici- 
tatien the having of improper intercourse, 
quite apart from the use of his vehicle as a 
means of transportation. It was what the 
defendant did and said that " procured." — (2) 
The indictment or charge was bad for duplic- 
ity ; but s. 1019 of the Criminal Code should 
be applied to save the conviction from invalid- 
ity on that ground. — Rew v. Thomp$on, 
[1914] 2 K. B. 99, followed.— (3) The evi- 
dence of one of the girls as to one of* the 
offences deposed to by her was sufficiently 
corroborated. 

R€» V. Quinn (1919), 43 O. L. R. 
386: 44 D. L. R. 707; 30 Can. Cr. 
Ca. 372. 

Offenee of (hj seznal inunorality) 
rendering home unlit place for ehil- 
Ten — Jurisdietioii of Judse of JnTen- 
ile Court — JuTonile Dollnquente Aet, 
1908, s. 30 (Dom.) — Criminal Code, a. 
220a <8 ft 9 Geo. V. e. 16, a.. 1)— 
iiAQ ClLildren'a Proteetion Aet of Ontario, 
O4o a 18 (d).— Reading s. 30 of the Juvenile 
Delinquents Act, 1908. 7 & 8 Edw. VII. c. 40 
(Dom.), with s. 220A of the Criminal Code, 
as enacted, since the decision in Rew v. Davit 
(1917), 40 O. L. R. 352, by the amending 
Act (1918), 8 & 9 Geo. V. c. 16, s. 1, the 
Judge of a Juvenile Court has jurisdiction to 
try and convict a person accused of the ctf- 
fence of, by indulgence in sexual immorality, 
causing a child to be in danger of being or 
becoming immoral, dissolute or criminal, or 
the morals of the child to be injuriously af- 
fected, and by such conduct rendering the 
home of the child an unfit place for such child 
to be in. — QuwrCf as to the extent of the 
powers of the Ontario Legislature with re- 
spect to the enactment of s. 18 id) of the 
Children's Protection Act of Ontario, R. S. O. 
1914, c. 291. 

Rew V. Duoher (1919), 45 O. L. R. 
466 ; 16 O. W. N. 212. 

ReTenne Cases i 1919. 

Trade mark — Frand — Deeeit — Cr. O. 
487, 00. <d) 488. — The sufficiency of otI- 
denee is not matter for decision by a Court 
of Appeal; but the absence or presence of 
evidence is a matter of law. — ^Advertising 
AAQ the possession for sale of a certain brand 
04y of goods which advertiser, in fact, did not 
have for sale, will constitute the offence of 
falsely applying a trade description to goods 
with intent to defraud. 

Rew v. Gross rf MUler (1918), 28 
Que. K. B. 54; 31 Can. Cr. Ca. 
36. 

The Special War Revenue Aet — Not 
atamping paekaeea of plajing cards. — 

Under s. 16A of the Special War Revenue 
Act, 1915, as amended by 9. 3 of c. 46 of 1918, 
f*pff\ uo duty is cast on manufacturers or importers 
OOU to stamp packages of playing cards manufac- 
tured or imported before April 30, 1918, or 
upon wholesalers or retailers to stamp pack- 
ages secured by them after July 1, 1918; 
therefore a conviction under said section 
against appellant was quashed (with costs 



against informant; referring to Rew ex rel. 
Van Carder v. Standall, ante^ p. 632), be- 
cause there was nothing in the evidence to 
indicate that the package in question was not 
manufactured or imported before April 30, 
1918, or that it was not added to the stock of 
the appellant after July 1, 1918. 

Rew ew rel. Conkiin Y. Bruser^ [1919] 
2 W. W. R. 644 (Sask.). 



II. 1 <a) Preliminary — Inf omatioa. 

Jnatice of the peaee — Complaint for 
a recognizance to keep the peace — Insuffici- 6&1 
ency of the information — Cr. Code a. 748w 

Rew V. Buieau (1919), 30 Oan. Cr. 
Ca. 411 (Que.). 



H. 1. (b). Preliminary — ^Arrest. 



Forserjr — Refnaal to ienie varrant — 
Cr. C. 873. — ^If a police magistrate re- 
fuses to issue his warrant, upon a sworn 6&2 
complaint, for forgery, a Judge of the Conrt 
of Kin^'e Bench cannot compel him to 
do so nor order that an indictment be laid 
before the Grand Jury. 

Lacosie v. Lussier (1918), 25 R. L. 
n. s. 23 (Que.). 

Violence — Shooting — Mnrder — 



ince of the Jnrj — Lav antf facta — Cr. 

C. 41. — In a trial for murder where the 
accused is a police officer who, in the pursuit 
of a young man, whom he had received in- 
structions to arrest as a deserter under the Q^H 
military law, shoots and kills him, the Judge 
presiding at the trial should leave to the jury 
the question of fact whether the officer was 
justified in firing at the fugitive, and had no 
right to charge the jury that as a matter of 
law the latter part of Cr. C. 41, which au- 
thorizes the use of force in certain circum- 
stances, was not complied with and that the 
section did not apply. 

Rew V. CrandaJl (1919), 28 Que. K. 

B. 570. 

Police oillcer — ^Arreat by — Preean* 
tione to proTcnt eacape of prisoner — 
HandenflnK — ^Neceaeity for — Reason- 
able Kronnd for belief. — ^A police officer 
who makes an arrest at a time, and place and 
under circumstances justifying the belief that 
the person arrested is there for the purpose 
of committing an unlawful act is justified in f^^A 
handcuffing the person arrested if he has ^«^* 
reason to believe that the prisoner mav other- 
wise escape. — Per Mellish, J., Drysdale, J., 
concurring : — The proper form of question for 
the jury would be whether the handcuffing 
was reasonably necessary under the circum- 
stances as a matter of precaution to prevent 
the prisoner escaping. — ^The question of rea- 
sonable ground for belief is one for the jury 
and not for the Judge. — But, semblej if the 
arrest was justifiable under the circumstances 
in evidence (as admitted) the handcuffing 
under the circumstances would also be justifi- 
able as a means of reasonable precaution. 

Fraser v. Soy (1919), 52 N. S. R. 
476 ; 44 D. L. R. 437 ; 30 Can. Cr. 
Ca. 367. 
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Arrestii&s without varrant — Code, s. 
655 048— The Opium and Drug Act, s. 4— Find- 
ing opium in possession of accused. 

Rex V. Tey Bohing, [1919] 3 W. W. 
R. 520 (Alta.). 

nieK*! arrest— Magistrate** Jnrisdio- 
tioa to try, — Where an arrest was illegal 
because not authorized by warrant, but ac- 
cused secured his release by entering into his 
A/CA recognizance and afterwards appeared pur- 
^*^^ suant thereto and without protest entered a 
plea of not '^uilty, held he had lost the right 
to object to the magistrate's jurisdiction to 
try him ; and a subsequent amending and re- 
swearing df the information did not revive 
his right. 

Rem V. KosiicK [19191 3 W. W. R. 
378 (Alta.). 

Xiareeny — ^Authority to search — ^Ab- 
seBoe of warrant — Duty of constable — 
O. O. 1053. — If an individual charges 
verbally a certain person, whom he points out 
to a constable with having committed a lar- 
657 ceny, this peace officer would be entitled to 
arrest the man without a warrant, but in the 
ftjsence of such a charge, the constable has 
not authority to interefere with any person, 
or property, nor to enter a man's house for 
the purpose of making a search without any 
warrant 

Philips V. Meany (1919), 56 Que. 
S. (5. 451. 



H. 2. Speedy Trial and Election. 

Aeonsed committed by magistrate to 
avait trial— Before arrival at gaol 
election for speedy trial — Jurisdiction 
to try— Receiving stolen goods^p-Ac- 

cused was extradited from the United States, 
received into custody of the police at Saska- 
toon, charged before the police magistrate 
there for receiving stolen goods contrary to 
s. 399 of the Criminal Code, and comimitted 
to jail at Prince Albert to await his trial. 
658 After committal he was removed to the police 
cells in Saskatoon preparatory to being taken 
to the jail at Prince Albert, and while still 
in Saskatoon applied through counsel to the 
District CJourt Judge at Saskatoon to be 
brought before him for election in order to 
avoid tiie delay of being sent to Prince Albert 
and then brought back for trial to Saskatoon, 
the judicial headquarters for the district in 
which the alleged offence was committed. 
This application was granted and the accused 
was brought before the District Court Judge 
and elected for a speedy trial, a date for which 
was then fixed, and the trial was held : — Heldt 
, there was jurisdiction to try the accused. 
— ^Pacts in question set out in the judgment, 
held to support a verdict of guilty of receiv- 



ing. 



Reas V. MeyerSy [1919] 3 W. W. R. 
187 (Sask.) ; 47 B, L. R. 542. 



Re-election — ** Prosecuting officer ^ 
— ^Meaning of in Qnebec — ^Crim. Code, 
ss. 828, 823. — Though, in general, a re- 
fiKQ election by a prisoner may be validly exer- 
^'^ cised at eny time before commencement of 
trial, and even after an indictment has been 
preferred (s. 828 (2) Cr. Co.), (saving the 
cases provided for in s. 830, where re-election 



must be made before the regular term of the 
jury court and saving the qualification indi- 
cated in the King V. Everson (1912) , 4 D. D. 
R. 356, 20 Can. Cr. Cas. 103), it is now a re- 
quisite; in view of 8-9 Edw. VII. c. 9, that 
" if an indictment has been preferred against 
the prisoner, the consent of the prosecuting 
oflacer shall be necessary to a re-election, and 
in such case the sheriflE shall take no action 
upon being notified of the prisoner s desire to 
re-elect unless such consent is given in writ- 
ing.'*— In Qnebec the expression " prosecuting 
officer " is to be given wide construction, and 
before indictment the notice may be given to 
the person to whom the name most nearly 
applies, viz. : the clerk of the peace, or even 
a high constable or counsel or a chief of police, 
but in prosecutions after indictments nave 
been found, there is always tihe Crown pro- 
secutor, and he is the prosecuting officer 
whose consent to re-election is necessary. 
Rew V. Bissonnette (1919), 47 D. L. 
R. 414 (Que.). 
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II. 3. Snmmary Conviction. 

Description of o«ence— Dilferent in 
conviction tban in enmctment.--A con- 
viction which accurately relates the facts is 
not bad simply because its descnpUon of the 
offence slightly varies from that of the enact- 
ment creating it, if the offence as so described 
is really one within the meaning of tlhe enact- 
ment. — As a general principle an accused 
should not be subject to. a heavier PJ^^^^"^^ 
because of an earlier infraction of the law 
without having notice of sudi charge. A con- 
viction for a second offe;ice of breach ot a 
by-law governing closing of drug stores was 
amended iby eliminating all reference to the 
former conviction because such had not been 
charged in the information or summons. The 
fine was reduced notwithstanding that it had 
been within the amount authorized for a firt t 
offence, as it was plain tbat it had been made 
as heavy as it was because of the former con- 
viction. ^ 

Rex V. Harry y [19191 3 W. W. R. 
298 (Alta.) ; 48 D. L. R. 265. 

ConTiction irrcKnlal^— AppeUate Court 
may impose new sentence. ggj 

B. V. Auerlach (1919), 31 Can. Cr. 
Ca. 46 ; 45 D. L. R. 338 (Que.) . 



II. 4. Snmmary Trial and Conviction. 

Accnsed electing to ^^ ■««"*'*lj 
tried before magistrate— Right to He 
tried before tbe same magistrate,-- 

Where under the procedure laid down in s. 
778 of the Code, the accused has consented to 
a charge being summarily tried and deter- 
mined by the magistrate and the charge has 
been read to accused who has pleaded not 
guilty, the accused has a right to be tried by 
the magistrate who has proposed to try him 
summarily and ^before whom he has consented 
to be tried. Such magistrate should not send 
the accused to trial before another magistrate. 
—The fact that the magistrate has expressed 
the opinion that the question is a matter that 
should have been settled by a civil action— 
that the proceedings taken were an attempt 
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to U9e the criminal law to enforce a civil rii^ht 
— does not necessarily imply bias. In any 
case it is too late to raise such objection after 
the accused has elected, has been arraigned, 
and has pleaded. 

In re Bain, [1019] 2 W. W. R. 700 

(Man.). 

Oharse of theft of property ezeeed- 

ing $10 in. Talue— ^Summary trial and 
conviction by police magistrate — Plea of 
" guilty "—" Consent "—Jurisdiction of Mag- 
istrate — New trial — Criminal Code, s. 1018 
(b). 

Reof V. Collier (1019), 17 O. W. N. 

100. 
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Keeping disorderly honi 
trial and eonvietion by polioe magia- 
trate — Proeednre — ^Defects and irre^in- 
laritlea. — The order of Middleton, J., in 
Chambers directing an amendment of the 
conviction of the defendant so as to make it 
proper in form and so as to reduce the sen- 
tence imposed to imprisonment in the common 
gaol for six months, and directing that a pro- 
per warrant be issued in accordance with the 
amended conviction and placed in the hands of 
the gaoler, was reversed : and an order was 
made by the CV>urt directing the discharge out 
of custody df the defendant : — Held, by Mere- 
dith, C.J.C.P., and Magee, J.A., that, the war- 
rant and conviction not being properly before 
the Judge in Chambers and not having been 
removed by certiorari, he had no power, under 
SB. 1124 and 754 of the Criminal Code or 
otherwise, to diange the warrant or convic- 
tion; without the change the warrant was 
bad, and the conviction also, the sentence be- 
ing illegal ; and, haying regard to the manner 
in which the defendant was tried and con- 
victedj the Court should not act under s. 1120 
and direct the magistrate to impose a proper 
punishment.— JBc« v. Frejd (1010), 22 O. L. 
R. 566, 18 Can. Cr. Ca. 110, referred to. — 
Per Meredith, CJ.C.P.:— The latter part of 
s. 1124 permits a correction of excess of pun- 
ishment only hy one who has really tried the 
case. That section gives only the power con- 
ferred by s. 754 upon a Court of Appeal on 
an appeal from a summary conviction under 
8. 740; and that power is to impose punish- 
ment after trial only — a new trial upon the 
appeal. — Per Riddell, J. : — ^The power, if any, 
to amend the warrant, comes from s. 1124, 
and that section has been beld not to cover a 
case of summary trial : Rex v. Shinff (1010) , 
17 Can. Crim. Cas. 463, 20 Man. R. 214 ; and, 
in any event, the power oif amendment is given 
only where the conviction or warrant has been 
removed by certiorari. Certiorari could not be 
allowed at this stage. — ^The defects and ir- 
regularities in the proceedings before the 
magistrate discussed. [See 730-740.] 

Rew Y. Avon (1010), 45 O. L. R. 
633 ; 16 O. W. N. 283. 
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Keeping eommon gam iii g-honae — 

Summary trial by police magistrate — Juris- 
diction without consent — Refusal of magis- 
trate to state case — ^Appeal — Criminal Code, 
88. 226, 228, 773, 774— ^ Geo. V. c. 12, a. 8— 
8 & Geo. v. c. 16, s. 2. 

Rex V. OHmhs J^IO). 16 O. W. N. 

Summary trial by oonsent — Stating 
option. — ^The directiona of Code s. 778 for 



stating to the accused his option of summary 
trial should be atricUy followed and the op- 
tion stated verbatim in the statutory form of 
that section. [R. v. Howell, 16 Can. Cr. Cas. 
178, 10 Man. L. R. 326 ; R. v. Harris, 18 Can. 
Cr. Cas. 302 ; B. V. Davis, 22 Can. Cr. Cas. 
34, 13 D. L. R. 612; R. v. Fuerst 22 Can. Cr. 
Cas. 183, 15 D. L. R. 214, foUowed.] 

Rex v. James, 31 Can. Cr. Cas. 4 
(Sask.). 

Taking depositions before magis- 
trate, in ahortband — Svearing of eten- 
ograpber — Case of mmn&ary eonvie- 
tion---Case of summary trial of indict- 
able olfenee. — In a case to which s. 683 
of the Code applies (and by virtue of Code as. 
711 and 721, it applies to a summary con- 
viction under the Liquor Act), the fact 
that the evidence is taken in shorthand by a 
stenographer who is not a duly sworn Court AgT 
stenographer, and who did not before acting 
make oath that he would truly and faithfully 
report t^e evidence is fatal to the conviction. 
— In a case to which s. 683 does not apply, 
and for which no corresponding provision has 
been made, such as in a summary trial under 
s. 774 for keeping a common bawdy house, an 
indictaible offence, it is not necessary that a 
stenographer who takes in shorthand the evi- 
dence should be sworn before acting. 

Rex V. Knight, [1010] 3 W. W. R. 
520 (Alta.) ; 48 D. L. R. 677. 






H. 6. i. Jnry Trial — ^Preliminary. 

Habeas eorpna-^-Criminal proeednre 
— Preliminary inquiry. — It is sufficient, 
at a preliminarv inquiry, to justify commit- 
ment for trial upon a criminal charge, that 
probable cause be established. — E?en tnousrfa f»f*Q 
accused declares at the preliminary inquiry ODO 
that he ha&r no evidence to offer, he must not 
be deprived of such right if he makes further 
application therefor. — Upon application, for 
that reason, tor habeas corpus, the accused 
will not be discharged, but the Court will 
direct the magistrate to hear any witnesses 
called by accused. 

Rex V. Payne (1010), 28 Que. K. B. 

468. 



Magistrate not signing depositions 
— Tvo persons aeensed of oflfenee — 
Depositions against one applied by 
eonsent at preliminary bearing against 
tbe otber. — The failure of the magistrate 
to sign the depositions at the preliminary 
hearing of an accused does not affect the 
validity of the trial. {Ex parte Budd, 17 
C. C. C. 235, referred to). — ^Where two per- 
sons were accused of an offence (receiving 
stolen property, etc.), and at the preliminary 
hearing after the depositions had been taken 
against one of the accused, the same evidence 
was by consent on behalf of the prosecution 
and of counsel for the defence applied to the 
other accused, the witnesses being called and 
resworn to the application of the same evi- 
dence, but no further depositions 2>eing taken 
and no copy of the evidence 'being made for 
this purpose, and all the proceedings In both 
cases being returned into Court by the magis- 
trate together as one file, an objection does 
not lie at the trial against such use of the evi- 
dence. — ^Where accused is committed* to trial 
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only on a charge of receiving stolen proi?erty 
knowing it to be stolen, he should not without 
his consent (under s. 834 of the Code) be 
tried on the charge of stealing such property. 

Rea V. Trefiak et ux, [1919] 2 W. 
W. R. 794 (Sask.) ; 47 D. L. R. 
497; 121 Sask. L. R. 312. 

Magistrate not siKning depositioiLS 
at preliminary hearing — No varrant 
of eommitment on llle — Charge on 
vhioh aoonsed may be tried — Code, ■• 
834. — ^The fact that the depositions at the 
preliminary hearing were not signed by the 
Justice is not a good ground for quashing the 
charge. (R. v. Trefiak [669] followed.) — 
Where the proceedings before the justice,- in- 
clnding the depositions, appears on a number 
of succesive pages fastened together, the evi- 
dence of each witness being signed by the wit- 
ness, and on the last page just below the 
signature of the last witness, the following 
670 statement is signed by the justice "having 
coniddered the above evidence I remand the 
accused for trial at the next Court of Crimi- 
nal jurisdiction to be holden at Battleiford," 
this is sufficient authentication of all the de- 
positions returned into Court by the justice. — 
Where accused 'being in gaol upon the charge 
heard by the justice appears before the Dis- 
trict Court Judge and elects to be, and is, 
tried by him on said charge, it is no objection 
to the trial that there is not on file any war- 
Tant of commitment.— Section 834 of the Code 
requires the consent of tiie accused to be tried 
on any charge other than that upon which he 
has been committed and has elected, but his 
election covers any less serious charge in- 
eluded in the diarge upon i^ihich he has 
elected. 

Re9 V. Kottiuk, [19191 2 W. W. R. 
852 (Sask.) ; 47 D. L. R. 299. 



H. 5. ii* Jury Trial — Commitment. 



ETidenoe to warrant a oommittal 
tor trial — Habeas corpus — Review — 
671 Defence witnesses on preliminary enquiry-— 
Right to make full answer and defence — ^Re- 
mand for further proceedings under haheas 
oorpna— Cr. Code ss. 684, 686, 1120. 

R. v. Pavne (1919), 30 Can. Cr. Ca. 
382 (Que.). 



priTate proseontor for eonsent to lay 
charge. — Since in Alberta a simple charge 
under Code 873a laid by any of the persons 
there specified is obviously substituted for a 
true bill by a grand jury, the expression 
" after an indictment has been (found " as used 
in Code 962 must be interpreted as covering 
in Alberta such a charge under Code 873a ; so 
that under said s. 962 the Attorney-General, 
after such a charge is laid under s. 873a, could 
direct a stay of proceedings. There is nothing 
to exclude the charge of criminal libel from 
the operation of s. 962. Where therefore the 
Crown declined to lay any charge against one 
committed for trial upon an information for 
criminal libel and also opposed an application 
by the private prosecutor for consent of the 
Court under said s. 873a to lay a charge the 
Court refused its consent as the Crown could, 
notwithstanding such consent and laying of 
the charge, stop all proceedings. — No adjourn- 
ment could be granted as, there 'being no in- 
dictment or charge on the record, there was 
nothing before the Court to adjourn. Df no 
charge were laid against the accused before 
the end of the sittings he would have fulfilled 
his recognizance and be free to go as far as 
his present committal was concerned. 

Rex V. Edwards, [1919] 2 W. W. 
R. 600 (Alta.). 

Acting Attorney-General preferring 
indictment — Omnia praesnmnntor rite 
esse aeta. — ^An acting Attorney-General need 
not be a lawyer and has authoritv to prefer 
an indictment. — When an indictment has been 
presented and a true bill found, the trial of 
the accused upon the indictment can then pro- 
ceed, notwithstanding any irregularities in 574 
the proceedings before the magistrate. Rex 
V. Morin, 28 C. C. C. 269, approved and fol- 
lowed. — The maxim omnia proBaumuntur rite 
ease acta has special application in consider- 
ing acts done bv ministers of the Crown (per 
Perdue, C.J.M.). — Semhle when the deposi- 
tions at a preliminary hearing are taken 
down in shorthand in accordance with the 
provisions of the Code, it is not necessary to 
ask the accused whether he wishes them read 
again or to read them again (per Cameron, 
J.A.). 

Rex V. Nyczyk, [19191 2 W. W. R. 
661 (Man.) . 



n. 5. iii. Jury Trial— Indictment. 

Treason — Indietment — OTcrt acts 
—Intent— Or. C. 74, 847, 852; 5 Geo. 

V. e. 12. — ^A motion in arrest of judgment 
may be made at any time before judgment, if 
i^rjO the indictment embodies no offence. — ^The in- 
" ''^ dictment herein was sufficient in law.— o Geo. 
V. c. 12, did not create a new offence; it 
simply levied a new penalty.— The overt acts 
in treason cases are not necessarily ones of 
commission.— Intent is the whole principle in 
treason cases. 

Rex V. Schaefer (1918), 28 Que. 
K. B. 36 ; 31 Can. Cr. Ca. 22. 

Code ss. 873a, 962— Attomey-Gen- 

678 oral declining to lay charge against 

acensed and opposing applieation of 



H. 6. T. Jnry Trial — Jury. 

Jury considering Terdiet — ^Presence 
of constable dnring deliberation — Code 
s 959. — In view of s.-& 2 and 3 of s. 959 
of the CV>de, it was held that the fact that 
the constable in charge of a jury was in the 
room with them for a considerable time while anf. 
they were considering their verdict, did not ^'^ 
necessitate the discharging of the jury and 
trying accused over again, it being evident 
that the trial Judge was of opinion (agreed 
with by the Court) that as the constable 
did not speak to the jurors or in any way 
seek to influence their verdict during the time 
he was in the room, bis mere presence there 
could not lead to any miscarriage of justice. 

Rex V. Gorrigan, [1919] 2 W. W. 
R. 81 ; 12 Sask. L. R. 189 ; 46 D. 
L. R. 491. 
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OluUlenses. — Held (MacdonaJd, G.J.A., 
diBsenting) , ander s. 928 of the Code, after 
the list oif jurors has been called and gone 
through, a number having been directed at 
the instance of the Grown to stand aside, and 
nnn ^ complete jury not obtained, although the 
OID Crown may not have exhausted its number 
of peremptory challenges, it cannot challenge 
peremptorily on the second going through of 
the panel. If it does so, the jury is improperly 
constituted, and a substantial wrong done to 
accused entitling him to a new trial. 

R€9 ▼. (7Ai#r*on, [1919] 1 W. W. R. 
774 (B.C.) ; 45 D. L. R. 725. 

Mixed Jury — Prooeedlnss in one 
lanKnase only — Nov trial — Substantial 
wronK — Art. 1019 Or. 0. — The appellant, 
being tried on an indictment for murder, made 
a statement, by counsel, that the language of 
the defence was French ; and the trial Judge 
directed the impanelling of a mixed jury. 
Baoh of the six French-speaking jurors stated 
to the Court at the time of their selection that 
they understood and spoke bodi Ehiglish and 
French. The trial proceedings were carried 
on in the Ehiglish language. The questions 
submitted in a reserved case, and on which 
there was a (Assent in the Court of King's 
Bench, are: (1) The trial Judge had not 
summed up the case to the jury in the French 
MJ language; (4^ the trial Judge had commented 
' * ** upon the failure of the prisoner " (who was 
a witness on his own behalf) " to testify that 
he had not actuaUy committed the murder." — 
Held, Brodeur, J., dissenting, that, even as- 
suming these grounds to be errors in law con- 
stituting " something not according to law 
. . . done at the trial or some misdirection 
given," the conviction should not be set aside, 
as "in the opinion of the Court" no "sub- 
stantial wrong or miscarriage" has been 
" thereby occasioned " to the appellant. ( S. 
1910 Cr. Co.) —Per Anglin and Mignault, J J. 
— ^Though the terms of the trial Judge's 
charge may be open to criticism, the prisoner's 
evidence was open to comment by him as that 
of any other witness. — Per Idington, Anglin, 
Brodeur and Mignault, J J. — After the elec- 
tion by the accused for and the empanelling 
of a mixed jury, he bad a right to have the 
case conducted in both English and French. — 
Per Brodeur, J., dissenting. — The failure of 
the trial Judge to have summed up the case 
in French constituted a " substantial wrong " 
to the appellant : the conviction should be set 
aside and a new trial ordered. [See 660.] 

RewY, Veuilletie (1919), 58 S. C. 
R. 414 ; 48 D. L. R. 158 [Que.]. 
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H. 5. in. TriaL 

Adjonmment of trial — ^Diseliarso of 
Jnrjr — Bisorotion of trial Jndgo — Ho 
appeaL — ^The discharge of a jury during the 
course of a trial is a matter solely within 
the jurisdiction of the trial Judge, and his 
discretion is not open to review on appeal. — 
On accused being clMirged and pleading not 
guilty the jury were sworn, and a witness 
called, but the Judge, concluding she did not 
understand the nature of an oath, refused to 
have her sworn. Counsel for the prosecution 
then stated the witness had been sworn on 
the preliminary, and as he had supposed 
she would be sworn at the trial he was not 



prepared to produce the necessary corrobora- 
tive evidence of her statement, and on his 
request an adjournment was granted to next 
Court, and the jury was discharged. No 
evidence was taken. Held, (on case stated 
as to the course taken) , no appeal lay. There 
must have been a trial, an adverse ruling or 
judgment on a question of law, and a verdict 
of guilty or a conviction to give jurisdiction 
to the Court of Appeal (per Haultain, CJ'.S. 
and MacDonald, J., ad hoc) . 

Rem Y. Bwrdeniuk, [1919] 1 W. W. 
R. 968 ; 12 Sask. L. R. 126; 45 D. 
L. R. 470. 



H. 5. X. Oharso. 

Alibi — ^Proof of-— Miadirootion — Rape 
— Diseloniro of — ^First reasonable op- 
portunity — Adultery — Proof by evi- 
denoe of otber party to olfenee---Cor- 
roboration of — ^Nev trial.— On the trial 
of the defendant on an indictment contain- 
ing a count for rape and a count for adult- 
ery, where one of the defences to the 0>urt 
for rape was an alibi, a direction to the 
jury that they should acquit the prisoner 
If they found that he had accounted for 
every minute of his time, and there was no 
possibility of his having been at the place of 
the alleged rape at the time it was alleged 
to have been committed, without pointing out 
that the accused was entitled to the benefit of 
any reasonable doubt, and what a reason- 
able doubt would be, was erroneous and a 679 
ground for a new trial.--^tatements made to 
the aunt of the prosecutrix the morning 
after the afternoon on which the rape was 
alleged to have been committed, disclosing 
that the sensed had had illicit intercourse 
with her, but not claiming that she had 
been assaulted or that the accused had com- 
mitted violence, where she might have dis- 
closed the offence to a stranger immediately 
after the Outrage, and to her father on the 
evening of the same afternoon, and again to 
her father on the following morning, prior to 
the disclosure to the aunt, were not made at 
the earliest reasonable oportunity, and should 
not have been admitted.— On the trial of an 
indictment for adultery, where the only evi- 
dence was that of the other party, it was the 
duty of the trial Judge to point out to the 
jury that it would not be safe for them to 
convict the accused on the uncorroborated 
evidence of the other party to the offence, and 
failure to do so is a ground for a new trial. 

Reaf V. Akerley (1919), 46 N. B. R 
195; 30 Can. Cr. Ca. 340. 

Murder — Homieide — Jndgo's address 
— Mixed Inry — Use of one lang^a^o — 
Affidavit — Cnstom — XiTidenoe of ae- 
ensed. — The address in English only of the 
Judge to a mixed jury in a criminal case is 
valid if all proceedings have been had in that 
language, that no objection was lodged and no 680 
prejudice suffered thereby. — The Jud«^ is held 
to resuming the facts only when that is neces- 
sary. — In a criminal appeal, no judicial notice 
will be taken of affidavits of the jury obtained 
after the dose of the trial. — ^Where the facts 
denied a verdict of homicide, it is no error 
for the Judge in a capital case to so instruct 
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the jary by aedaring they must convict for 
iift'nrder or acquit [See 677.] 

The King v. VeilUtie (191S), 28 
Que. K. B. 368. 



!!• 7. Generally. 

Magietrate — Keeeeslty of notee of 
proeeedinge at trial. — It is proper that a 
magistrate, as the Judges in the ordinary 
Courts of Justice, should be especiaUy care- 
ful to see that a note is made of every appli- 
cation and ruling during the course of a case 
00 that no party may possibly be deprived of 
any advantage he may be entitled to. — Such 
notes should be returned along with the de- 
positions in answer to a notice by way of 
eertiorari or should be furnished on re- 
quest to either party to the proceedings who 
is prepared to pay the proper fees. — AindaTlt 
eVidenoe on behalf of the defendant is ad- 
missible to show what actually took place at 
the hearing whether such notes are taken 
or not — ^The fact that a defendant has com- 
menced proceedings by way of certiorari is 
no reason why he should not appeal in the 
ordinary way to the District Court. If he 
first appeals and then moves for certiorari in 
an probability the Court will dismiss his mo- 
tion for certiorari, but even then it is in the 
exercise of a judicial discretion and not by 
reason of any infallible rule. — ^The provisions 
of 8. 757 of the Criminal Code requiring the 
transmission of a conviction to the Court to 
which an appeal is given are directory only 
(reference to authorities). The fact that 
certiorari proceedings have been taken is no 
excuse for a magistrate to refuse to take 
the affidavit for appeal required under the 
Liquor Act, s. 41 (10). — The refusal by a, 
magistrate to the defendant of an adjourn- 
ment under circumstances justifying an ad- 
journment, or the refusal of the opportunity 
of puttihg into the witness box the witnesses 
then and there in attendance, in either case 
prevents the opportunity to make a ''full 
answer and de&nce*' (Cr. Code, s. 715), to 
the charge, and the magistrate loses jurisdic- 
tion (reference to authorities). 

Rem T. Dominion Drug Stores, Lim- 
ited; Rew y. Canadian Northern 
RaUioay Company, [19191 1 W. 
W. B. 285; 14 Alta. L. R. 384; 
30 CJan. Cr. Ca. 318; 44 D. L. R. 
362. 
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Habeas oorpns — Juvenile delinquent. 

— The conviction of a girl charged as a 
juvenile delinquent under s. 16 of the Juven- 
ile Delinquents Act, upon a plea of guilty 
is invalid, and will be quashed. 

Rett T. Wiaman (1919) 25 B. C. R. 
350; So Can. Cr. Ca. 362. 



HI* ETidenee. 

Admission — ^Admissibility of — ^Prom- 
ise — ^Diseretion. — ^Tbe admission of the ac- 
cused, before information laid, that he had 
stolen certain monejrs, and had restituted 
part thereof are admissible if, also, no prom- 
ise was held out to him. — ^The words "I 



will help you as far as possible," do not 
constitute an inducement to confess. — It is 
for the trial judge to determine whether ad- 
missions have been made under promise of 
leniency. — An accused giving evidence must 
submit it to cross-examination. 

Re9 V. Oravei (1918), 28 Que. K. B. 

146. 

Depositions — Foreign commission to 
take evidence for the Crown on criminal triaL A34 

R. V. Guilmette (1919), 30 Can. Cr. 
Ca. 276 (Que.). 



Forgery — Oon&parison of handwrit- 
ing— Experts.— -Per E^tapatrick, CXJ. and 
Anglin and Brodeur, JJ. — Under the l^w 
governing proof in the Province of Quebec, tiie 
testimony of experts in handwriting by com- 
parison is admissible. — Per Brodeur, J. — ^Evi- 
dence by experts cannot be set aside in a 
0>urt or Appeal, when it has been admitted 
without objection at the trial. SchwersensH 
V. Vinelerg, 19 Can. S. C. R. 243, followed.— 
Judgment of the Court of King's Bench, ap- 
peal side, reversed, Davies, J., dissenting. 

Pratie v. Voisard (1919), 57 S. C. 
(R. 184; 44 D. L. R. 157 (S. C. 
Can. — (Que.). 
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Manslaughter — Evidence — Conviction 
of husband for causing death of wife — ^Death 
not caused by neglect of husband to provide 686 
medical attendance. 

Rem y. Sanderson (1919), 16 O. W. 
N. 20 ; 31 Can. Cr. Oa. 60. 

Mnrder — Eridenoe of subsequent 
ntnrder ^rUle trying to eseape arrest, 

— On a trial for murder, evidence that the 
subsequent killing by accused, while trying 
to escape arrest, of another person, was 
murder, is admissible in evidence as evidence 
of conduct from which an inference as to a 
state of mind may be drawn of value in 
determining the guilt of the accused. — On a 
trial for murder, evidence of previous shooting 
of a person by accused (done shortly before, 
and arrest for which he was trying to escape 
when the act complained of), is admissible as 687 
evidence of motive. — Evidence by doctors 
identifying receptacles in which were certain 
bullets as those in which had been placed 
bullets similar to these and taken from the 
body of the one for whose murder accused 
was on trial, was held to have been properly 
admissible without better proof of identity, 
the jury having been carefully directed with 
regard to their being satisfied as to these being 
the original buUets. — ^A prisoner defended by 
counsel has no rlgbt to make an unsworn 
statement {Rew v. Krafchenko, 24 Man. R. 
652; 6 W. W. R. 836, approved).— While it 
is the duty of the Judge to explain the law 
affecting the case to the jury so far as is 
necessary for its application, and it is their 
duty to accept his opinion without question, 
it is also his duty to assist them so far as 
he can to arrive at a correct condusion of 
fact on the evidence while making it dear to 
them as part of the law that that condu- 
sion is witjiin their province, and not his. It 
must necessarily be a matter of discretion on 
the part of the Judge to what extent he may 
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allow the Jurj to know his own view of the 
eifect of the evidence if he has formed one. 

Reof Y. OampheU [1919] 1 W. W. R. 
1076 (AlU.). 

Murder — ^Evidence — Dying declaration. 

Rew V. Oiovanzei (1919), 6 O. W. 

N. 291. 



Perjnrj — ^Proceedings held without auth- 

689 ority — ^Taking ex parte statement of person 
found in illegal possession of liquor. 

Em parte Lindsay (1919). 30 Can. 
Cr. Ca. 387 (N.B.). 

ReoelTinK stolen goodm — Recent pos- 
session as evidenee — ^Bnrden of proof. — 

Recent possession alone may be evidence of 
receiving stolen goods (Reg, v. Langmead, 9 
Oox C. 0. 464, and other cases referred to). 
— On a criminal charge, while the burden of 
proof is always on the Crown, yet where 
the Crown has established such facts as with- 
out more will justify the jury in finding the 
accused guilty, he is not entitled to an ac- 
quittal unless be does satisfy a burden which 

690 is then cast upon him, but the extent of that 
burden is not to prove his innocence or hon- 
esty, but merely to raise a reasonable doubt 
in the minds of the jurors of his guilt. — The 
reasonableness of an explanation by accused 
is a question of fact for the jury or Judge 
trying the charge. It depends, not merely <» 
the accused's statement, but also upon the 
time and the manner of its being made, and 
also his conduct as consistent or inconsistent 
with it, and a Judge or jury would in most 
cases be properly affected by the failure of an 
accused to support by his sworn testimony 
an explanation formerly given, though there 
be circumstances where too much importance 
should not be attached to such failure. 

Rew V. flfco«, [1919] 2 W. W. R. 
227 ; 14 Alta. L. R. 439. 

SvearinK ehild of tender years — 
Diseretion In magistrate. — It is for the 

magistrate to decide whether or not a child of 
AQI tender years sufficiently understands the na- 
ture of an oath to permit of the evidence be- 
ing given under oath. It is wise and custo- 
mary for the magistrate to satisfy himself by 
questioning the witness. 

Rex V. Harris, [1919] 3 W. W. R. 
^ (Sask.). 



rV. I<in&itation of Action. 

Offenee under the Adulteration Aet 
— ^WHether Code, s. 1142, ap]»lies.— Aei^ 

V. Regina Trading Co., 10 Sask. L. R. 242, 
fino [1917] 2 W. W. R. 363, deciding that the 
Oy^ limitation of six months fixed by s. 1142 of 
the Code for laying a complaint for an offence 
punishable by summary conviction does not 
apply to offences under the Adulteration Act, 
c. 133. R. S. C, 1906, followed duhitante. 
R€9 v. John Inoin Company, Lim- 
ited, [1919] 2 W. W. R. 226 
(Alta.) ; 30 Can. Cr. Ca. 54. 

^^- Statutes— Code, as. 213, 1140— niieit 

693 oonneetion witli step-daughter — Ko 

limit of time for proseention. — ^There is 



no 'limit of time (under s. 1140 of the Code 
or otherwise) , within whidi a prosecution for 
illicit connection with a step-child (under s. 
213 [a] of the CV>de) , must be commenced. 

Reef v. 8., [1919] 1 W. W. R. 977 
(Sask.) ; 45 D. L. R. 4S0 (sub 
nom, R. V. Stewart) ; 12 Alta. L. 
R. 131. 

Conscript — Absenoe without leave — 
Prescription — Extension of delay — 
Continued offence — Military Sei^ee 
Aet — Orders-in-Conneil of 28th Sep- 
tember and 23rd October, 1918 — Cr. 
C, 1142. — Under the War Meamres Aot, 
the Government of Canada has the power to 
extend by order-in-council 6he delay beyond 
which nrescription may lie for offences 
against the Military Service Act; and the 
Order-in-Council of 28th September. 1918, 
with that purview is valid. — This order-in- 
council is applicable to offences whioh had 
been committed anterior to its adoption as 
well as to subsequent ones, except those which 
were already prescribed. 

Lavoie v. O'Dowd (1919), 25 R. L. 
n.s. 497 (Que.). 



CROPS. 

Crop-rent — See Landlord and Tenant, 

V. 2 [1330] — Vendor and Pubohaboi, 

VI. 4. 

Crop-payment — See Vendor and Pxtbt 
CHASER, II. 4. 



GROWN. 

!• Crown Lands [696-697]. 

H. Expropriation. • 

1. Powers. 

2. Procedure. 

(a) QeneraUy [686]. 

(b) Appeals, 

3. Compensation. 

(a) Right to [699]. 

(b) General Principles. 

(c) Particular cases [700-710]. 

(d) ChneraUy. 

4 CJonvetanoe. 

m. KeKliK«nee. [For Railways: See 

v.] [711-713]. 

VI. Miseellaneons — Contraets 
[714-717]. 

v. Railvajs. [Goyerniobnt Rail- 
ways.] 

1. Generally [71S]. 

2. As Carriers. 

3. Actions Against by Eicployebs 

— ^Negligence [719-721], 

4. AcnoNs Against by Public — 

Negligence. 

Crown Costs Aets (B.C.)i 623 to 628. 
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Crown larndfl — Asent for — Booolpt — 
PoMosflion — Deed of ownersliip — Im- 
provements R. S. Q. 1559, 1562. — The 

bearer of the receipt in question herein had 
th« right to revindicate the land and recover 
damages, thongh he could not be declared the 
owner thereof. — The bearer of the older of 
two receipts, to two different persons, of a 
Crown Lands' agent, is to be deemed the 
owner of the land. — Claim for impiOTements 
made to land should form the subject-matter 
of a plea, and not of an answer to plea. 

Dioite T. Bemier (1918), 55 Que. 
S. O. 467. 

Sea Kraasea on tlie beaolies of the 
Iiower St. I*awrenee — Right to ont and 
reap — Crown property — Transfer of — 

R. S. Q. 7308.— The sea grasses on the 
beaches of the Lower St. Lawrence belong 
to the Crown, as being the owner of the 
beaches. Express transfer from the Crown 
would vest the title in th<> transferee, and in 
the heirs or assigns of the latter. If the 
beach remains in the Crown, that is, in the 
public domain, adjoining owners have the 
right to cut the sea grass off it. 

Morency v. Lehlond (1917), 24 R. 
de J. 509 (Que.). 

Lease — Order-in-Conneil — ^Lease eon- 
taining elanse for renewal — Ultra 
vires — ^Vold — Whether renewal elanse 
severable. — In 1904, pursuant to an Order- 
in-Council recommending the granting of a 
lease for 21 years to the suppliant of certain 
fishery privileges in waters described in the 
Ordeivin-Council, the Minister of Marine and 
Fisheries executed a lease to the suppliant 
for the said term, the lease contained a provi* 
sion that, upon complying with certain terms 
and conditions, the suppllanter would be en- 
titled to have the option of renewing the 
lease for a future period of 21 years. — ^In 
1913 the Deputy Minister notified the sup- 
pliants that the lease was ultra virest as not 
being in virtue of any Statute of Canada, 
and as being repugnant to the common law, 
and that the lease waa ab initio void. Held^ 
on a stated case to determine the rights of 
the suppliants under said lease that the pro- 
vision for the renewal of the lease was void 
and inoperative, and beyond the power of 
the Minister under said Order-in-Coundl 
but that the clause as to the renewal could be 
severed, and while that clause was void the 
lease itself for the term of 21 years was valid 
and binding. — Pickering v. Ilfracomhe R, Co. 
(1868), L. R. 3 C. P. 235, 250; In re Burdett 
(1888), 20 Q. B. D. 310, foUowed. 

The British American Fish Corpora- 
tion, Limited v. The King (1919), 
18 Ex. Ct. R. 230 (Ont.) ; 44 D. 
^ R. 760. 

Meohanies Liens ! See 1478, 1479. 



H. 2. <a). Expropriation Proeednre. 

Generally, 

Agreement of sale — Authority of 
Minister — JTurisdietion — Arbitration 
— Compensation — Shipyard — Earn- 
ing eapaeity — ^Marhet Talne — Aban- 
donment — ^Damages — SeTeranee. — The 
Dominion Government, for the purposes of its 



shipyard at Sorel, Quebec, expropriated some 
shipyard property on Richelieu and St. Law- 
rence Rivers. The owners, claiming compen- 
sation, set up an agreement for the pur- 
chase of the property on behalf of the Crown 
entered into by the Minister of the Public 
Works, providing that payment therefor 
should be established by arbitration, and they 
contended that the Exchequer Court had 
therefore no jurisdiction to hear and deter- 
mine the matter of compensation. — Held^ 
that as the agreement failed to comply with 
tiie requirements of Art. 1434, of the Quebec 
Code of Civil Procedure, it was invalid as 
submission to arbitration, and as no time was 
fixed the submission was revocable, by virtue 
of Art. 1437, at the option of either party, 
and under the English common law, at any 
time before the award. — The King has the 
undoubted right attached to his prerogative of 
suing in any Court he pleases. — ^The Minister 
had no power, unless authorized by an Order- 
in-Council or statute, to bind the Crown with 
such agreement. — In fixing compensation for 
the expropriation of such property its ** earn- 
ing capacity" cannot be taken as the basis 
of the market value; the best test is what 
similar property sold for in the immediate 
neighbourhood. — In the valuation of the 
wharves, regard must be had to their pres- 
ent condition, and allowance made for their 
depreciation. 

The King v. McCarthy (1919), 18 
Ex. Ct. R. 410 (Que.) ; 46 D. L. 
■tv. 4oo. 



H* 3. (a). Compensation — ^Right to. 

Expropriation — Compensation — 
Title of owners — Deed — ^Preseription 
— ^Infaney. — By a deed between father and 
son, executed in 1880, it was provided, that 
in consideration of the son's release of his 
rights in the estate of his mother, the father 
"promises to transfer to his son, at his de- 
mand, all his rights and pretensions into 
certain two lots of land." The demand to ^^^ 
transfer was never made, and prescription 699 
had meanwhile run against this right, except 
for the interruption thereof on account of the 
minority of certain children. The Crown ex- 
propriated the land for the purposes of the 
National Battlefield at Quebec.— Held, that 
the deed created a gift upon a potestative 
condition exercisable by the donee and his 
heirs, a mere fue ad rem to demand the trans- 
fer, but conveying no fee in the land, which 
was extinguishable by prescription; that the 
compensation moneys may be paid to the own- 
ers in possession, subject to their undertaking 
of indemnifying the Crown in respect of any 
claims which might be asserted by the chil- 
dren against whom prescription was not ac- 
quired — such right being a divisible right 
The King v. Timmie (1919), 18 Ex. 

Ot. R. 453 (Que.) ; 46 D. L. R. 

578. 



n. 3. (o). 



Compensation — ^Partionlar 
Cases. 



Business property — Shopping eentre 
— Hotel — Con&pensation — Allowanee ot 
lO per oent. for eompnlsorj taking.-— 

The Crown, for the purpose of extending the 
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Post Ofllce at the City of Hamilton, expro- 
priated several properties in the shopping 
centre of the dty, one of which was a hotel 
property. — Held, that tiie owners were en- 
titled to be compensated according to the 
▼alue of the properties as biudness property, 
and that the hotel property, though acquired 
in separate lots, should be valued as one pro- 
perty, according to the frontage of the build- 
ing occupied as the hotel, taking into con- 
sideration the present state of repairs of the 
properties, plus an allowance for the com- 
pulsory taking. 

The King v. HufUing (1915), 18 
Ex. Ct R. 442 (Ont.), affirmed; 
(S. C. Can.— Ont.) ; 32 D. L. R. 
331. 

CompensatioiL — Land — Valnatioii 
— ^Fntvre prollts — Offers to pnroluuio. — 

An owner of property expropriated is not 
entitled to claim as an element of its market 
value at the time of the expropriation a sum 
representing estimated profits from a business 
which he asserts might have been done on 
the property, but which in fact bad never been 
undertaken. — Offers to purchase property 
which are more or less indefinite, and not so 
made as to be binding upon the persons mak- 
ing them, are not to be regarded as satisfac- 
tory evidence of the value of such property 
in the opinion of the proposed purchasers. 

The King v. Crosby (1919). 18 Ex. 
Ct. R. 372 (N.S.) ; 46 D. L. R. 
528. 



OonflletliiK theories of Talne — ^Volnn- 
tmrjr sale — Test of market TaUie. — When 
in establishing the amount of compensation 
payable for land expropriated, evidence is 
adduced by one of the parties to show that 
the land at the time of title expropriation had 

702 a potential commercial value inhering in an 
undeveloped water-power, while the evidence 
of the other party is directed to show that 
the land had only a value for agricultural 
purposes, the Court may accept the price paid 
for the property at a recent voluntary sale 
as the proper test of actual market value 
at the time of the taking. 

The King ▼. Grass (1919), 18 Ex. 
Ct. R. 177 (Ont.). 

Grown railvays — SliiintlBS-7a^ — 
fleliool — OompensatioiL — Harbour- 
Riparian ri^ts — Conseqnential injur- 
ies* — The Dominion Government, in the 
operation of its railways, constructed a shunt- 
ing-yard on lands redaimed by it from the 
waters of Bedford Basin, partly in front of 
the school buildings of the suppliant corpora- 

703 tion. The latter owning water lots thereon, 
wUch had been improved as a bathing pavil- 
ion and wharf in connection with the school, 
claimed compensation for injurious affection 
by reason of the construction and operation 
of said yard. — Held, Bedford Basin being a 
public harbour at the time of Confederation, 
was the property of the Dominion by virtue 
of the B. N. A. Act, and no title to water lots 
there<Mi could pass under a provincial grant. 
M<unoeU v. The King (1917), 17 Can. Ex. 

1 97; 40 D, L. B. 715, followed.— 2. The fact 

^ that the suppliant had been allowed a crossing 

across the railway trac^ to reach the beach 

where such lots were situated, it did not 

thereby acquire an irrevocable license as 



against the Crown, nor could It under the 
circumstances claim such as a riparian right, 
so as to be considered as an element of com- 
pensation. — 3. Hie injury having been caused 
by the operation of works on lands other 
than those taken from the suppliant, the lat- 
ter was not entitled to compensation therefor. 

Sisters of Charity, of Rockingham ▼. 
The King (1919), 18 Ex. Ot. R. 
385 ; 46 D. L. R. 213 (Que.) . 

Skipyard — Oompenaation — Valna- 
tion — ^Petition of riffht. — Held, where the 
Crown had been in occupation of a piece of 
land for a certain time previous to its expro- 
priation, the compensation for such occupa- 704 
tion was ascertained by accepting the value 
thereof as established in the expropriation 
proceedings and by allowing legal interest 
thereon. 

McCarthy v. The King (1919), 18 
Ex. Ct. R. 438 (Que.) ; 46 D. L. 
R. 620. 



Transeontinental railvajr — ^Works on 
adjoining land — Unforeseen damages 
— Rifflit to fnrtker oompenaation, — ^The 
suppliant, in 1910, sold the Commissioners 
of the Transcontinental Railway, an area 
of his farm for the purposes of the railway. 
The agreement containing the foUowii^f 
clause, "and in consideration of the above, 
the vendor relinquishes to the purchaser all 
claims which he and his legal representatives 
could have upon the said land, and releases, 
moreover, the purchasers from all demands 
and claims for depreciation or arising from 
the expropriation and taking possession of 
the said land by the purchasers or even aris- 
ing from the construction, keeping tn repair 
and putting in operation, on the said land, 
of the line of the National Transcontinental 
Railway." — ^The respondents since constructed 
certain works upon lots belonging to sup- 
pliant's neighbours to divert the water along 
the railway, and by reason of such works the 
8uppliant*s farm was damaged on account 
of the overflow of such water. — HM, that the 
damages so complained of did not arise from 
the taking of the defendant's land, and that 
the compensation in 1910 did not embrace or 
cover damages which could neither be fore- 
seen, contemplated nor even guessed, at the 
time, and that the damages covered by the 
above clause must be sucb as could have 
been foreseen, and that the suppliant was en- 
titled to compensation. — Where the owner of 
a superior heritage alters iti natural state to 
the injury of the owner of the inferior, under 
Art. 501, C. C. P. Q., he is liable to the 
latter, not as for a simple tort, but as for a 
breach of a duty imposed by law. City of 
Quebec v. The Queen (1894) , 24 Can. S. C. R. 
420, referred to. — Where compensation has 
been paid for damages arising from an ex- 
propriation, it constitutes no answer to a 
claim for damages arising out of a new tak- 
ing or new works constructed where the 
last-mentioned damages could not at the dme 
of the first expropriation be foreseen or re- 
garded as likdy to happen. 

Therriault ▼. The King (1919), 18 
Ex. Ct. R. 298 (Que.) ; 44 D. L. 
R 641. 
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to ezpropriatloii — Quantmn pf drnm* 
as^s» — Held, that property used as a farm 
in prozimky to a village, but with only a 
prospect that at some di£rtant date, some 
parts might be sold as building lots, 
will be dassed as farming lands, and be 
valued as such, and not as building lots; 
such prospect being too distant. The King 
V. Trudeh referred to (1914), 49 Can. S. C. 
R. 501 ; 19 D. L. R. 270.— 2. That in a case 
of second ezproi)riation where the property 
has already a<uusted itself to conditions 
706 <^^®<^^®d ^y ^^ ^^t invasion, the owner o^ 
property is entitled to other and different 
damages due to 0uch second expropriation: 
The King V. L^fnoh [706], referred to.— 3. 
That where by second expropriation a rail- 
way takes a strip of land for a railway yard 
on each side of the right-of-way first taken, 
the extra inconvenience and delay due to 
longer* crossing, and to the more extensive 
use of the property as a yard, are elements 
of the damages to be allowed him. — 4. That 
the benefits accruing to the remaining part 
of the property by the exproipriation and the 
use to be made of the land taken, will be 
taken into consideration in fixing the quan- 
tum of damages due an owner. 

The King v. Fontaine (1919), 19 
Ex. Ot R. 188 (Ex. Ct.^Que) ; 
49 D. L. R. 126. 



BipariAm rightm — Water-povers — 
Pnblie work— 7 Wm. IV. o. 60—9 Viet, 
e. 37, s. 7— B. K. A. Aot, s. 108 — 
ValnatioiL of ^rator-povors. — ^The River 
Trent, by a series of statutes, was appropri- 
ftted by the' Crown for the purpose of con- 
structing the Trent Canal. At the time of 
(Confederation the whole river from Rice liake 
to the Bay of Quinte had become part of the 
canal system. — Held, that the river had, 
under the circumstances, become a public 
Tnn ^^^^ ^^ Clanada and passed by s. 108 of the 
7Ul B. N. A. Act to the Dominion at the time 
of Confederation. — 2. That the title of de- 
fendant to lots on the river did not carry 
with it the solum or bed of the river, and 
therefore die defendant had no legal right 
to compel tile dam erected above his lots 
on the river to be maintained by the Ctown. 
—3. In estimating the value of a water- 
power the cost of exploiting the same must 
be considered. That being so, even if the 
river in question were not a public work no 
vidue as enuring to the defendant could be 
placed upon the water power, as it would 
cost more to develop than the results to be 
obtained would justify. — The King V. Grass 
(1916) , 18 Can. Ex. 177, referred to. 

The King v. KUhaum (1919), 19 
Ex. Ct. R. 7; 47 D. L. R. 346 
(Ex. Ct— Ont). 



Second invasion — ^Market ▼alne- 
tontial Talno — Compnlsory taking. — 

Held, that the owner of property over which 
one railway has already obtained a right-of- 
way is entitled to other and different dam- 
ages from a second company expropriating 
n^vQ land alongside the first, (£e property having 
<UO already adjusted itself to the first invasion. 
{Re BUlings d Canadian Northern Ont, Ry. 
Co, (1913) , 15 D. L. R. 918 ; 16 Can. Ry. Cas. 
375 ; 29 O. L. R. 008, referred to) .—2. That 
the owner of a property is entitled to get 
the market value of his land, estimated at 



the best use it can be put to, and taking all 
its prospective capabilities into considera- 
tion. — 3. In valuing lan^, subdivided into 
lots, situate in a small community, where a 
number of other stibdivisions are on the 
market, the probability that the owner will 
have to wait years to sell, and then only 
receive the price in instalments, instead of 
as in expropriation, are matters to be con- 
sidered.— 4. That in case of compulsory tak- 
ing, the usual ten per cent, is allowed. 

The King v. Lynch (1919), 19 Ex. 
Ct. 198 (Ex. Ct.— N.B.) 

Valnation of riskt-of-vay — Common 
lane — Damage and depreoiatton dne 
to severance. — Held: 1. That the rights of 
the owners of the " fee " in a piece of land 
between two proQierties, used as a lane way, 
and over which the neighbor has an absolute 
right-of-way, is in effect only a right-of-way, 
and no more valuable than the rights of the 
owner of the right-of-way, and will be valued 
as such. — 2. (a) That the value to be paid 
for in expropriation is the value to tibe 
owner as it existed at the date of taking, 
and not the value to the taker. — (5) That 
the value to the owner consists in all ad^ nf\e% 
vantages the land possesses, to be determined • ^«^ 
as at the time of taking.— 3. Between the 
westerly line of the expropriated property, 
and the buildings on the land adjoining, whidi 
buildings and land are also the property of 
the defendants, there is a strip of land, 10 
feet witte, left vacant. — Heldj that in as much 
as, when the property comes into the market, 
the buildin^i, now very old, will have to be 
torn down (if it is to be used in any practical 
manner), and then ten feet can be sold with 
the rest, no damage or depreciation is suf- 
fered by reason of the severance of the ten 
feet and of their being left vacant. — ^IMs 
case has 'been appealed to the Supreme C]k)urt 
and is still (pending. 

The King v. Barrett (1919), 19 
Ex. Ct. R, 175 (Ex. Ct.-— Ont.) ; 
49 D. L. R. 138. 

Valnation of commercial enterprise. 

— Suppliant alleged that the sand and day 
to be found on the property expropriated had 
special quality and merit for manufacture of 
high-class brick and brick-tile, and, that with 
the small quantity of land left to him after 
the expropriation of the property it was im- 
poseribie to carry on his proposed enterprise. 
— ^Tfae suppliant became owner of the prop- 
erty in 1912, paying $10.00 an acre; the 
Crown offered |30.00 an acre, and it was 
admitted that this amount was ample if there 71 A 
was no special merit in the day. He never ' ^" 
commerdalized it, there has been no estab- 
lished business on the premises, and the sup- 
posed profits are conjectural. The suppliant 
in sending material to experts for test did 
not deem it necessary to send day, but sent 
sand alone. The land taken is but a small 
piece of the whole, the Crown havinig aban- 
doned part of the land first expropriated and 
agreed to reconvey the part taken by the Can- 
adian Northern, and moreover, the land is to a 
certain extent swamp land not suitable for the 
alleged puitposes, and other clay is available 
in the vidnity. — Heidi That, in as much as 
there was no special or fpeculiar merit in the 
day and sand found on Ae expropriated land, 
and furthermore that, as suppliant has suf- 
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fered no injury to any feasible commercial 
andertaking, by reason of the amount of land 
taken or of the works constructed by respond- 
ent, there was no ground for increasing the 
amount of compensation tendered to suppli- 
ant by respondent. 

Beharnell v. The King (1919), 19 
Ex. Ct. R. 95 ; 48 D. L. R. 272 
(Ex. Ct.— Out). 



m. Keglisenoe. 

Injuy to ** property on public ^rork ** 
— 6oov attached to public wharf — 
" Gkivenuaent railvays ** — "Ezoheqiier 
Court Aet," It. S. O. (1906), e. 140, •• 
20 <o)— ft 10 Edv. VTL e. 19.— Held, 
Davies, J., dissenting, that a scow, lying be- 
side and attached to a public wharf, being 
used in making repairs to that public work, 
must be deemed to be engaged "on public 

711 work " within the meaning of s. 20 (c) of the 
"Exchequer Court Act." Duff, J., express- 
ing no opinion and dismissing the appeal for 
want of jurisdiction. — Per Fitspatrick, C.J. : 
— ^Tbe intention of the Parliament of Canada, 
in adding paragraph (/) to s. 20 of the 
" Exchequer Court Act " (9 & 10 Bdw. VII. 
c. 19), was to include all Government rail- 
ways, in mentioning ** Hie Intercolonial Rai^ 
way " and " the Prince Edward Island Rail- 
way." — Per Anglin, J. : — " Public work " 
means not merely some building or other 
structure or erection belonging to the public, 
but any operations undertaken by or on 
behalf of the Government in constructing, re- 
pairing or maintaining public property. 

La Compaffnie Generaie D*Enire- 
prises Puhliqu€» v. The Kittff 
(1919), 67 S. C. R. 527; 44 D. 
L. R. 459 ; suh nom. General Puth 
Uc Enterprises v. The King (S. 
Ct. (3an.— Ex. Ot— Que.). 

Public vorh — ^Harbour of Victoria — 
OoTcmiiiciit neovr — Fcllow^-serramt. — 

The harbour of Victoria, B.C., whicb was a 
public harbour before British Columbia en- 
tered into Confederation, is a public work 
within the meaning of s. 20 of the Exchequer 
Court Act. — The Crown is not liable for an 

712 accident happening on a Government scow 
in the harbour of Victoria, B.C., while en- 
gaged in work executed by tbe (jrovernment 
of Canada for the improvement of the har- 
bour, where the negligence which caused the 
accident is the negligence of a fellow-servant 
of the suppliant.— Ayder v. The King (1905), 
38 Can. S. C. R. 462, followed ; Paul v. The 
King (1906). 38 Can. S. C. R. 126; Mont- 
gomery T. The King (1915), 15 Can. Ex. 
374, and La Oompagnie Oenerale Enterprises 
Puhliques v. The King (unreported), di** 
tinguished. 

Coleman T. The King (1919) , 18 Ex. 
Ct. R. 263 (B.C.) ; 44 D. L. B 
675. 



" Public work " — Stonc-Ufter- 
cbcqncr Court Act. — The suppliant*s hus- 
710 band was an employee of the Crown work- 
* ^^ ing on. a stone-lifter, the property of the 
Crown, in the deepening of the ship-channel 
in the harbour at Montreal, and while so 
engaged In lifting a boulder from the chan- 



nel was tbirown oveit>oard and drowned. Held, 
that the action was, in its very essence, one 
of tort, and apart from special statutory 
authority, no such action would lie against 
the Crown, and that the suppliant, to succeed, 
must bring her action within b.-s. (c) of a. 
20 of the Exchequer (3ourt Act before the 
amendment of 1917, and that the injury com- 
plained of must have occurred on a public 
work, and was the result of some negligence 
of an officer or servant of the Crown acting 
within the scope of his duties or employment. 
— Held, further, following Paul V. The King 
(1906), 38 Can. S. C. R. 126, that the death 
of the deceased did not occur on a public 
work within the meaning of the Act, and 
further on the facts, even assuming that the 
stone-lifter was a public work, that the 
death of suppliant was an unforeseen event 
which was not the result of any neglige;pce or 
misconduct of an officer or servant of the 
Crown. 

Desnuwais v. The King (1919), 18 
Ex. Ct. R. 289 (Que.) ; 44 D. L. 
R. 692. 



rV. MisoeUameouc — Contract*. 

Oontract — Default — Completioa 
at a saTins — Security — ^RecoTcry. — A 

contractor, who abandons the execution of 
his contract, which is completed at a sav- 
ing, cannot claim the difference between bia 
contract price and the final cost of the works. 
— When 4 separate contract stipulates tiiat 
money deposited by the contractor as security 
should be returned upon the full performance 71 4. 
of th« works or, in case of the contractor's 
default, might be employed for its completion, 
such money must nevertheless be paid back 
to tbe defaulting contractor if tbe work is 
completed under a second contract for a less 
sum than the original contract price.— Fitz- 
patrick, C.J., dissenting. — Per Fitzpatrick, 
C.J. (dissenting) : — ^As the respondent has 
paid for the completion of uie, contract 
a larger sum than the amount of the 
security, the appellant is not entitled to its 
recovery. — Judgment of the Exchequer Court 
of Canada (16 Ex. C. R. 228; 39 D. L. R. 
76), affirmed. 

Dussault and Pageau v. The King 
(1919), 58 S. C. R. 1 ; 44 D. li. R. 
421 (S. Ct. Can.— Ex. Ct— Que.). 

Offer and acceptance — Public work — 
ApproTal of GkiTcrnor-in-ConnciL — 

Where a sum of money was claimed for 
extras under a contract, a letter by the 
representative of the debtor to the claim- 
ant asking whether he would be willing to 
accept an amount less than that claimed, and 
to which letter the claimant replied : " I am 
willing to accept your offer," is not an ac- 
cepted and binding contract, but merely a 
statement that the daimant is willing to 
accept sucb sum. — Where a sum of money 
was claimed to be due by the Crown for 
extras under a contract made with the Public 
Works Department, a letter from the Chief 
Architect of that Department to the claimant 
saying: "I am directed to offer yon the 
sum of $4,327 as full and final settlement of 
all claims you may have against this De- 
partment subject to approval of 
council," does not bind the Crown if the 
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Govemor-in-Council refuses to ratify the al- 
leged offer of the Chief Architect. 

Athwith V. The King (1919), 18 Bz. 
Ct. R. 206 (Ont). 

Principal amd as^nt — LiaMUtj of 
undiselosed prinoipal — ^Aotlon assdnst 
as^nt — ** Factor or ooaimissioiL moroh- 
aiit.'* — ^M., without disclosing the fact that 
he was acting as agent for the Crown, pur- 
chased hay from the sui)pliant, and was 
sued in a Provincial Court for a balance of 
the purchase price. At the trial that fact be- 
71 1> ^^^^ known to the suppliant, but he never- 
• '^ theless proceeded with the case and recovered 
judgment against M. Later the suppliant 
brought an action in the Exchequer Court to 
enforce the daim against the Crown. — Held^ 
the suppliant having elected to proceed to 
judgment against M. could not afterwards 
sue the Crown. — 2. That M., having been 
retained to make such purdiases on a com- 
mission basis, was a "factor or commission 
merchant,*' and alone liable under arts. 1790, 
1738, of the Quebec Civil Code. 

DesroUers v. The King (1919), 18 
Ex. Ct. R. 461 (Que.) ; 46 D. L. 
R. 648. 



Pnblle work — 
eontraetor — Oertlllcato of 

Cfilbert Brothers Engineering Co. ▼. 
The King (1919). 57 S. C. R. 611 
(S. Ct. Can.— -Ex. Ct— Ont.) ; 45 
D. L. R. 755. 



to 



V. I. Oenerallj. 

OoTommeiit Railway Aet, fttnein^ — 
Hamases — NoKlieenoe — Brldeneo, 
weiKliias of— Proztmate cause. — Held, 
that where a person approaching a level rail- 
way crossing, which he had frequently crossed 
before, and the dangers of which were known 
to* him, does so without proper caution and 
care, and is struck by an on coming tmin, 
his own actions being the sole and proximate 
cause of the accident, his claim for damages 
cannot be maintained. — 2, That it does not 
become the duty of the Crown to fence, 
718 ^^^^^ *®- 2® and 23 of the Oovermnent Rail- 
way Act, until asked to do so by adjoining 
proprietors: Viger v. The King (1908), 11 
Can. Ex. C. R. 328, referred to.— 3. That 
inasmuch as one who testifies to a negative 
may have forgotten a thing that did happen, 
yet it is not possible to remember a thinf 
that never exiked. It being conceded that 
the witnesses are of equal credibility, the 
evidence of the one who testifies to an 
afiirmative is to be accepted in preference to 
one who testifies to a negative: Lefeunteum 
V. Beaudain (1897). 28 Can. 8. C. R. 89, 
referred to. — 4. That in order to succeed in 
an action for damages against the Crown, 
under sub-section F, s. 20, Exchequer Court 
Act, as amended by 9 & 10 Edw. VII. c. 19, 
proof must be made that an officer or ser- 
vant of tlie Crown has been guilty of negli- 
gence whilst acting within the scope of his 
duties, which negligence was the cause of the 
accident. 

MoCann v. The King (1919), 19 
Ex. Ct. R. 203 ; 49 D. L. R. 179 
(Ex. Ct.— N.B.). 



v. 3. OoTenuBnent Railways — ^Aotion^ 
Asaiast by Employers — ^BTesUseaoo. 

Keglisenoo — ^Employees' relief fancl—o- 
Tem.porary employment -^ Contraet of 
serriee — ^Estoppel. — An agreement by a 
temporary employee of the Intercolonial B^* 
way, as a condition to his employment, to be- 
come a member of the Temporary Employees' 
Relief and Insurance Association, and to ac* 
cept the benefits provided by , its rules and 
regulations in lieu of all daim for personal 
injury, is perfectly valid, and is a bar to his 719 
action against the Crown for injuries sus- 
tained in the course of employment By ac- 
cepting the benefits he is estopped from setting 
up any claim inconsistent with those rules 
and regulations. — Miller v. Grand Trunk R, 
Co,, [1906] A. C. 187, and Saindan v. The 
King (1914), 15 Can. Ex. 305, distinguished; 
Conrod r. The King (1914), 49 Can. S. C. 
R. 577, followed. 

Oingrae y. The King (1919), 18 Ex. 
Ct. R. 248 (Que.) ; 44 D. L. R. 
740. 

Workmen's oompeasatton — ^Injury in 
oonrse of en&ployment — RaUvay — 
Sleepins quarters — " DvellinK." — The 

supplianrs husband was employed on the 
I. C. Ry. as part of a gang of men en- 
gaged in the repairs and maintenance of 
the tracks. The railway had placed at the 
disposal of such men a box car or freight 
car. which was fitted with bunks or beds as 
a dormitory, and placed on a siding. After ^.^^ 
leaving otE work at 6 o'clock in the evening the iZV 
employees' entire time was at their disposal, 
and they were at liberty, but not obliged, 
to sleep in this sleeping car. — On the night of 
the 12th July, 1915, the suppliant's huiA>and 
went to sleep as usual in the ear and was 
found dead in his bed in the morning. — 
Held, that this car was a "dwelling," and 
that the accident or death did not happen in 
the course of his employment, and tiiat his 
widow was not therefore entitled to compensa- 
tion. 

C<nrive4iu y. The King (1919), 18 
Ex. Ct. R. 275. (Que.). 

Xievel erosains — Government Railway 
Aet— Caress ne^llcenee, — The suppliant's 
husband and two children were foolishly and 
recklessly driving along the highway in a ' 
buckboard, and while passing over a level 
crossing of the Crown's railway, the horse 
struck the engine of a train on said crossing, 
and they were killed. In the acti<m the 
Crown was charged with negligence on four 701 
points, namely, that (1) the level Grossing 
was a dangerous one and the Crown should 
have either built a viaduct or placed gates 
on the highway; (2) that the tocue in quo 
"was a thickly peopled locality;" (3) and 
that therefore the train should have crossed 
the highway at a speed of not greater than 
six miles per hour: (4) that the trainmen 
failed to give the signals required by law. — 
Held, following Harrie v. The King (1904), 
9 Can. Ex. 206, that where the Minister or the 
Crown's officer in the exercise of his discre- 
tion comes to the conclusion not to make a 
viaduct or put gates across a highway, it is 
not for the Court to say that the Grown was , 
guilty of negligence, even where the facts 
show the crossing to be a very dangerous 
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one ; and further on the facts that the croBs- 
ing in question was not located in " a thicklj 
peopled portion of any dty, town or Tillase " 
within the meaning of the Government Bail- 
way Act (R. 8. C 1906, c 86), and that 
therefore there was no negligence in running 
the train at a greater speed tibian six miles per 
hour, and that the proper signals were given 
by the trainmen. — HeJd^ further, that the de- 
ceased behaved in a manner not only amount- 
ing to want of ordinary care, but foolishly 
and re<^le8sly, and was guilty of gross negli- 
gence, and this was the decisive cause of the 
accident 

Luoat V. The Kino (1919), 18 Bx. 
Ot. R. 281 (Que.). 
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GROWN PRACTICE. 

I. Mandmmns [722» 723]. 

n. Proliibltloa [724-733]. 

HI. Habeas Corpus [734-744]. 

rv. OertiorarL [See Appkals (Obimi- 
NAI.),XI. 4] [745-751]. 

V. Quo Warranto, [Bee (Elbotioit) , 
Appeals, XII.] [752]. 

VI. Petition of Rlsht [753, 764]. 

VII. Scire Facias. 



I. Mandamus. 

ICandamns to Municipality: flee 1668. 

Oonrt of BcTision — ^Mandamns to — 
Xdmit of inqnirj on application for 
mandamns. — If mandamun will lie at all 
to a Conrt of BcTision, it will only lie 
wlien it is made to appear that the CJourt has 
not heard and determined the complaint; 
when it has either expressly or virtnally de- 
clined jarisdiction. If said Oourt Ui good 
faith has entertained an appeal and adjudi- 
cated upon it, maoiiamus should be refused 
without inquiring into the correctness of its 
decision or reviewing its proceedings. 

Fletcher et oL y. Wade, [1919] 2 
W. W. R. 1 (B.C.) ; 45 D. L. R. 
91. 

Municipal la^vr — Valuation roll — 
Quashing of — New Roll — ICandamns 
— C. P. 992; M. O. 430, 450, 650, 653, 
676, 676. — A municipal council is not 
bound to make a new valuation roll upon 
the occasion of the annulment thereof. If 
it does not do so, no mandamus will lie to 
force it. 

Royer v. Corp. of 8t. Bernard 
(1919), 25 R. L. n. s. 275 (Que.). 



H. Proliibition. 

To Di-rision Oonrt (Ont.): See 692. 

nQA Proliibition — Appeal — Prelimin- 

I ]S4 ary objection — Must be raised below — 

Arrest and trial without warrant. — 
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If objection is not taken before the mag- 
istrate to a defect in the proceedings, the 
point is assumed to have b^n waived; ob- 
jection is, however, properly taken if raised 
as soon as the defendant becomes aware of 
the defect, at any time before conviction. — 
A prisoner was arrested and tried without a 
warrant on a charge laid under the Pro- 
hibition Act Preliminary objection was 
taken on the appeal that the conviction was 
therefore illegal. — Held that the objection 
must be overruled as the accused was before 
the magiflPtrate who had jurisdiction to try 
the case and he need not inquire how the 
prisoner came there but may proceed to try 
it—Reff, V. Shaw (1865), 34 L. J. M. C. 
169, and Reff, v. Hughes (1879) , 4 Q. B. D. 
614. followed.— Diaron v. WeUs (1890), 25 
Q. B. D. 249, distinguished. 

Rex Em Rel, RohvMon v. Marks 
(1919), 26 B. C. R. 73. 

Conrt martial — Its Jnrisdiction — 
Amty Act — Kind's Regnlations— O. P. 
1003. — Conrts Martial are inferior 
(Courts within the meaning of O. P. 1003. — 
Such a Court should be legally constituted 
and the accused srtiould be a person subject „^^ 
to military law. These conditions will be 725 
presumed, subject to contradiction. — If it 
does not consftitute excess of jurisdiction, 
breaches of the rules of procedure before 
such Courts wiU not sustain a writ of pro- 
hibition. — Averments of error in the fold- 
ings of a Court Martial, will not sustain an 
application for a writ of prohibition. 

Goulet V. General Court Martial 
(1919), 56 Que. S. C. 521. 

Inferior Oonrt — ^Want of Jnrisdiction 
— Apparent on face of proeeedinss — 
Prohibition — Not discretionary — 
WaiTcr or acqniescence — lAclies. — 

Where the jurisdiction of an inferior Ck>urt 
is not apparent on the face of the proceed- 
ings it should not be inferred. Where the 
want of jurisdiction is apparent on the 
face of the proceedings prohibition is 726 
not a matter of discretion, but should be 
granted. In such case waiver or acquiescence 
(unless there is a statutory provision of 
which advantage has been taken), cannot 
create jurisdiction; nor can laches operate 
to defeat the right to prohibition. 

In re NoweU and Carlson, [1919] 
1 W. W. R. 387 (B.C.). 

Infringement of Iiicense Act — ^De- 
posit of $50 — Absolnte nnllity^— G. P. 
175; R. S. Q. 1166.— Failure to deposit 
the sum of $50 with the petition for a writ 727 
of prohibition under the Quebec License Act, 
is an absolute nullity, and the subsequent 
deposit of the amount avails nothing. 

Carignan v. Court of Sessions of the 
Peace (1918), 28 Que. K. B. 
225. 

Offence against censorship — ^Pnblisb- 
ing objectionable n&atter — War Meas- 
nres Act, 1014, 5 Geo. V. c. 2 (Bom.). — 728 

In March, 1918, an information was laid 
a{?ainst the defendant charging him with an 
offence against a Dominion Order-in-Council. 
made under the War Measures Act, 1914, 5 
Geo. V. c. 2 (Dom.), by having in his posses- 
sion, or publishing, objectionable matter, to 
wit, a book intituled " The Parasite.'* The 
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defendant claimed a right of trial by jury, 
which was conceded hy the Grown. The de- 
fendant was committed for trial, and an in- 
dictment was found against him by the grand 
jury. In November, lOlS, further proceed- 
ings upon the indictment were stayed, i>y 
direction of the Attorney-General, under s. 
962 of the Criminal Code— in effect by the 
entry of a nolle prosequi. In December, 1916, 
a new information was laid against the de- 
fendant, substantially to the same effect as 
the first information, and the defendant was 
brought before a magistrate. A preliminary 
objection was raised and a motion made by 
the defendant for an order prohibiting the 
magistrate from proceeding upon the new 
information: — Heldf by Sutherland, J., in 
Ohambers, dismissing the motion, that the 
stay directed upon the indictment was not a 
bar to the second information, the defend- 
ant not having been put in j6opardy upon 
the fi^rst. — ^Upon appeal by the defendant 
from the order of Sutherland, T., it was heldy 
by a Divisional Court of the Appellate Divi- 
sion, that the motioi^ was properly dismissed, 
the jurisdiction of tne magistmce not being 
attacked.— Per Meredith, C.J.C.P.: — ^The de 
fendant had the right to appeal from the 
order dismissing the motion for prohibition ; 
-^ but the question considered upon the motion 
I 28 was not one of jurisdiction ; it was a ques- 
tion for a consideration in the criminal pro- 
ceedings, and there only. — ^After the decision 
of the ApipeHate Court, the Orqwn having 
elected to proceed with a summary trial be- 
fore the magistrate, the ie fendant a;;ain 
moved for an order prohibiting the magistrate 
from proceeding upon the information, upon 
the grounds that he had no jurisdiction under 
the War Measures Act, or the Orders-in- 
Council respecting censorship, to try the de- 
fendant, and that the defendant was entitled 
to a trial by jury: — Held by Masten, J., in 
Chambers, that a second motion for prohibi- 
tion should not. in the circumstances, be 
entertained; and that the lad^ of jurisdic- 
tion did not appear with sufiicient clear- 
ness to warrant the issue of an order of 
prohibition ; and. in the exercise of a proper 
discretion, the motion should be refused. — 
Held, by a Divisional Court on appeal from 
•the order of Masten, J., that, assuming that 
the Court had power to prohibit the magis- 
trate from trying the case summarily if it 
was not lawful for him to do so, that power 
ought not to be exercised, because it was law- 
ful for the magistrate, and he was in law 
bound, 80 to try it. — Meaning and effect of 
ss. 6 and 10 of the War Measures Act, 1914, 
and of Orders II. and III. of the Consoli- 
dated Orders respecting Censorship, made 
thereunder, considered. — Rem v. West 
(1915), 34 O. L. E. 368: 35 O. K R. 95, 
referred to. — If the Court had no power, 
that ended the matter ; if it had power, and a 
discretion, no sufficient reason was shewn why 
the case should not be left to take the ordin- 
ary course of a criminal case under the 
Criminal Code. — If the magistrate was wrong 
in considering that the case could be sum- 
marily tried against the will of the defend- 
ant, ample provision was made in the Code 
for reiiit in several ways. 

Resf V. Spence (1919), 45 O. L. R. 

391. 

i«OQ Polioe mastfltrate — Jvrlfldiotlon — 
i ^u Information laid under Order-in-Coimeil 



made pursuant to War Meaavrea Aot, 
1914, 5 Geo. V. c. 2, ss. 6, 1(^-Altemative 
metiiods of trial — Summary proceedings under 
Part XV. of Criminal Ck>de or by indictment 
— ^Election of Crown to proceed before mag- 
istrate — Second application for prohibition — 
Refusal — Discretion. 

Retf V. Spence (1919), 16 O. W. N. 

142. 

Pother of Supreme Conrt of Ontario 
to proldbit proTineial maslatrate if 
prooeedins vlt1& inTestiBation of orim- 
iaal elutfse vltlioiit jnrisdietlon — No 

power to review proceedings of. magistrate 
within his jurisdiction — ^Dismissal of motion 
for prohibition— Appeal— Costs— [16 O. W. 
N. 9, affirmed]. 

Be» y. Spenoe (1919), 16 O. W. N. 

06. 

PoUoo ntaslstrate -^ Jurisdiction — In- 
formation laid under Order-in-Council made 
pursuant to War Measures Act, 1914, 5 Geo. 
V. c. 2 — ^Alternative methods of trial — Sum- 
mary proceedings under Part XV. of the 
Criminal Code or by indictment— Construc- 
tion of ss. 6 and 10 of Act — ^Authority for 
Order-in-Coundl — Intra virea — Election of 
Crown to proceed before magistrate — Power 
of Court to prohibit magistrate — ^Discretion — 
[16 O. W. N. 142, affirmed]. 

Rew V. Spence (1919), 16 O. W. N. 

167. 

Sandaj obserranoe — Work on tHe 
Sabbath — Neoessity — Jnrisdiotion — 
Cr. C. 717, 1125; B. 8. C. o. 153; C. P. 
1003. — A complaint for non-observance of 
Sunday does not need to embody the grounds 
of exception. — If such omission was irregu- 
lar, it was ground for appeal, but did not 
disturb the jurisdiction of the magistrate. — 
Prohibition will lie only when there is no 
otter means of redress. 

Belgo-Canadian Pulp Co. v. Court 
of Sessions (1919), 56 Que. S. 
C. 164. 

CommiMion Deoember 21st, 1918, 
ander Pabllc Inqairies Act — Oon&mis- 
■ioner not a Conrt — Remedy of pro- 
hibition not aTailable. — Appeal from 
judgment of Hunter, C.J.B.C. ([1919] 1 
W. W. R. 372), allowing the issue of a writ 
of prohibition against the Honourable Mr. 
Justice Clement as Commissioner proceeding 
with the inquiry as to unlawful importations 
of liquor into the province and unlawful sales 
of liquor within the province under the Royal 
Commission, dated December 21st, 1918, is- 
sued under the Public Inquiries Act, dn the 
ground that the said commission was ultra 
vires; allowed on the ground that prohibi- 
tion did not lie because the commissioner 
" was in no way acting judicially ; he was 
in no sense a Court. 

In re Clement and Public Inquiries 
Act, [1919] 3 W. W. R. 309 
(B.C.) ; 48 D. L. R. 237. 
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HI. Habeas Oorpns* 

Oanada Temperanee Aot — Constitii- rjQA 
tionality of — ^Information — Failure to '^^ 
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aAve ooaunvaloatioa te aoe«s«d — O^. O. 
711; C. P. 1114. — ^Upon a writ of habeas 
corpus the oonstitutioniJity of the Scott Act 
cannot be discassed. — Where the regular 
proceedings have been had in a Court of 
criminal record, verbal evidence will not be 
permitted to establish otherwise. — ^The writ 
of haheas corpus is not a ground of appeal. — 
Where a defendant has pleaded guUty to 
breaking the Scott Act, he cannot be allowed 
subsequently to set up that no proof had been 
made of the putting into force of the law. 

In re OWeil (1918), 54 Que. S. C. 

417. 

Copy of aeutenoe oertlfled hj msstat- 
ant olerk — Peniteatlarlea Act — Res 
jndloata — ^R, S. C. o. 147, ■• 44; O. P. 
736 1125. — Former grounds in support of a 
petition for habeas corpus cannot be pleaded 
anew upon a further petition. — A copy of the 
commitment certified by the derk of the 
Court ia sufficient. 

In re Myers (1918), 20 Q. P. R. 

217. 

Jvriadiotloii of Court Martial i See 130. 

Deserteri See 131, 132, 133, 134. 

Deaerlption of petition — Its omission 
in the writ— Nullity— C. P. 122. 1116.— 
736 Under pain of nullity, a writ of habeas 
corpus must contain a description of the peti- 
tioner. 

Laoombe v. VoieeUe (1919), 55 Que. 
S. C. 538. 

DiaoliarKe of priaoner orderod by 
Jvdse for t^ant of evidenoe after oom- 
anittal hj masiatrate — Court l&aa no 
inriadiotion to revieir hj appeal or 
otliorwiao. — The prisoner, after having 
been committed for trial by a stipendiary 
magistrate on a charge of mamdaugbter, was 
brought before a Judg« of the Supreme 
7o7 Court on habeas corpus f and his discharge was 
ordered on the ground that there was no 
evidence against him. — Held (Dryadale, J., 
dissenting) that the Court had no jurisdic- 
tion to review by way of appeal or otherwise 
the order for the discharge of the prisoner. — 
Preliminary objection taken by counsel for the 

Srisoner sustained. — In re E. O. Blair, 28 
r. S. R. 225, followed; In re BprouU, 12 
S. C. R. 140, distinguished. 

In re Frank Maokey (1919), 02 N. 
S. R. 106. 

Immigration Aot — Alien t See 38« 

Criminal law — Habeas eorpna — Dnr« 
ation of imprisonment — Warrant for 
imprisonment. — Appeal from a judgment 
maintaining a writ of habeas corpus is not 
an interruption of imprisonment and conse- 
700 quently a prisoner discharged upon a writ of 
habeas corpus and whose re-imprisonment is 
ordered by the Court of Appeal according to 
sentence rendered, and who, in obedience 
thereto, is arrested for the purpose thereof, 
will be discharged upon a writ of habeas 
corpus if his sentence, in the meantime, has 
expired by efflux of time. — A prisoner con- 
demned to hard labour, but held under a 
warrant of commitment which does not em- 



body these words, will be discharged from 
custody upon a writ of habeas corpus. 

In re Goldberg (1919), 21 Q. P. R. 

80. 

Keeping disorderly l&onso — Summary 
trial and conviction by police magistrate — 
Sentence — Imprisonment for one year — 
Power of magistrate exceeded — Criminal 
Code, ss. 22a 773 (/), 774, 777, 781— Re- 
fusal to discharge defendant upon habeas 
corpus — Amendment of conviction by reduc- 
ing term of imprisonment — Powers of Court 
under ss. 754 and 1124 of Code — Conviction 
and proceedings before magistrate brought 
before Court, but not on certiorari — Objection 
to procedure before magistrate — Absence of 
summons — Defendant appearing and pleading 
— Objection not open on habeas corpus — 
Waiver — [See next case]. 

Rew V. Avon (1919), 16 O. W. N. 

162. 

Keeping disorderly l&onse — Summary 
trial and conviction by T)olice magistrate — 
Absence of information and summons — ^For- 
eigner — Waiver — Jurisdiction — Sentence 
— Imprisonment for one year in reformatory — 
Power of magistrate exceeded — Criminal- 
Code, ss. 228, 723 (f). 774, 777, 781— Ho6c<m 
corpus — Power of Court to amend conviction 
by reducing term and changing place of im- 
prisonment — Criminal Code, ss. 754, 1120, 
1124 — Conviction and proceedings before 
magistrate brought before Court but not on 
certiorari — Dischange of defendant from 
custod)^ — [See 664 and last case]. 

Rem V. Avon (1919), 16 O. W. N. 
283 ; 45 D. L. R. 633. 

MaiSiatrate's eonviotion — Warrant <^ 
commitment — Misnomer of defendant — 
Habeas corpus — 'Production of warrant by 
gaoler — Issue and lodging of new warrant 
describing defendant by true name — ^Amend- 
ment — Criminal Code, s. 1124. 

Rew V. Bearden (1919), 17 O. W. 

Reviet^ of oonunitment for trial — 

Theft — Oiminai breach of trust — Intent. 

R. V. Morency (1919), 30 Can. Or. 
Ca. 395 (Que.). 

9applementinB reeord of oonviotion. 

— ^Where the record of the (proceeding* be- 
fore the magistrate on the trial of an indict- 
able offence triable only on the exercise of 
defendant's option for such trial under Code, 
a. 778, does not shew that the magistrate 
stated that the statutory option to the de- 
fendant, the Court on habeas corpus will 
not receive either a statement or an affidavit 
from the magistrate to supplement the de- 
fective record. — \R. v. CrookeSt 19 Can. Or. 
Cas. 150; 4 Sask. L. R. 336, applied.] 

-R. V. JameSy 31 Can. O. Oa. 4 

(Sask.). 
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^Varrant of oomi 
tion of offenoe — Or. C. 11 SO. — In a case 
of habeas corpus, the warden of the prison 
who makes the return should show that he 
has something in his hands to warrant the 
custody of the prisoner; and tha proper 
course is to put the indictment before tka 
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Court It is the duty of the prosecutor to see 
tbAt this pFocedure is had. — Where there is a 
Talid conviction on an indictment and a sent- 
ence pronounced by the Court, in the ordin- 
ary course of law, it is of no consequence 
that the warrant of commitment does not 
recite all the ingredients of the offence and 
contains only a brief mention of it. This is 
not a case of haheaB corpus. — ^A writ of 
habeas carpus does not, in general, lie when 
the party is in execution on a criminal charge 
after judgment on an indictment according 
to the course of common law, the right to hold 
the prisoner being then founded on the fact 
of a sentence having been passed by a Court 
of Record having general jurisdiction of the 
offence charged. 

Rem ▼. Flaherty (1918), 27 Que. 
K. B. 556; 43 D. L. R. 253. 



rV. Certioraii. 

Ballt See 212. 

(IntozlcatiiiB Idqvor Cases): 1199, 
1215, 1222, 1231, 1234, 1254. 

Certiorari ia still open to an applicant 

notwithstanding that previous applications by 

rjjtff ^^7 of stated case have been dismissed owing 

4 40 merely to some lack of compliance with pre* 

liminary requirements. 

Rex ex rel. Anderson v. Qadnor, 
ri»l»] 1 W. W. R. 801 (AlU.) ; 
80 Can. Cr. Ca. 357. 

. Certiorari — Pjrelimiiiary objeotions 
to motion — Iiengrtli of notice — Affl- 
daTits in snpport. — ^Under the Saskatche- 
wan Crown Practice Rules and the Rules of 
Court thereby made applicable to Crown 
matters, the notice required to be given of ap- 
plication for certiorari is limited to at least 
two dear days. — Where affidavits in support 
are required to be filed prior to notice of 
motion, and it appears that the affidavits 
were filed and the notice of motion served on 
rjAfi same day, the assumption is that the affidavits 
• *" were filed first.— The District Court to whlcfli 
appeal is given by the Code, s. 749 (&) Is the 
District Court of the Judicial District within 
which the cause of complaint arose. — ^Where 
notice is given of appeal to the wrong Court, 
auch notice is of no effect to defeat the right 
of certiorari under s. 1122 of the Criminal 
Code, as the appeal is not "authorized by 
law." — ^Where appeal is made to the ris^t 
Court, but the Judge of that Court, in error, 
holds he has no jurisdiction, it is not an ap- 
peal contemplated by said s. 1122 ao as to 
take away the right of e&rtiorari (Rew v. 
DeXegorde; Em parte Oowan, 36 N. B. R. 503 ; 
9 C. C. C. 454, referred to) ; and in such case 
certiorari should be allowed notwithstanding 
the possible remedy by way of mandamus. 
The granting of a writ of mandamus is a mat- 
ter within the discretion of the Court ; and 
it ought not to be granted where another 
remedy is provided, which is not less con- 
venient, beneficial and effectual. (Reference 
to authorities). 

Rem e» rel, Poppof v. Deer, [1919] 
1 W. W. R. 410; 12 Saffk. L. R. 
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Proeeedinca hj t^ay 
▼eUele 
•f Beeorden* Oomrt 



of certiorari — 

of powers 

and of Beeordenk 



— No notice of petition for certiorari is re- 
quired under Part 15 of the Criminal Code. — 
The Recorder herein, as such, was without 
jurisdiction under the Motor Vehicles* Act. 
He would have had jurisdiction if he had 
acted in his quality as justice of the peace. — 
Certiorari was the proper proceeding to se- 
cure relief. If the conviction had been made 
by a justice of the peace, the proper relief 
could have been secured only by appeal to the 
Court of King's Bend>. 

Letendresse v. Piette (1919), 25 R. 
de J. 128 (Que.). 

RoTle-vr — Order for l&earinc — SerHoe 
on party diasatisfled — Certiorari *— 
Order 62, Judicature Act lOOO — Order 
under — ^Appeal front. — The Court will not 
remove by certiorari, a judgment on review 
from the decision of a magistrate on the 
ground that the order for hearing the parties 
on review, or notice thereof, was not served 748 
on the party dissatisfied with the judgment, 
when the solidtor who tried the case before 
the magistrate appeared and argued the case 
for him on review. — Semble: That there is 
no appeal from an order of a Judge refusing 
a certiorari on an application made under O. 
62 of "the Judicature Act, 1900.*' 

JBa parte Mayes Case (1919), 46 
N. B. R. 114. 

Remedy in Asseaaaient Oases i See 140, 
153. 

Military Serviee Act, NJl. — Convio- 
tion — Review — Criminal Code — ^AppeaL 

— Certiorari will not lie in New Brunswick 
to remove a conviction under the Military 
Service Act (1917, 7-8 Geo. V. c. 19, Dom.), 
unless there are exceptional circumstano?B. 
because a review is provided by s. 749 of 
the Criminal Code which provides for an 
appeal by either the prosecutor or com- 
pffainant to a County Court Judge. — [The 
King v. O'Brien, ea parte Theriault (1917) , 
46 N. B. R. 275, followed]. 

The King v. Hanson, Ex parte Dun- 
ster (1919), 49 D. L. R. 161 
(N.B.). 

Diseretionary writ — Manifest in- 
Justiee — Discretion in favour of writ 
— Risl&t to appeal — Does not bar 
remedy by. — The writ of certiorari is a 
discretionary writ and where a manifest in- 
juetice has been done, such as assessing a 
ship, under the Nova Scotia Assessment Act, 
to one to whom it does not belong, such dis- 750 
cretion will be exercised in favour of apply- 
ing the remedy which certiorari provides, al- 
though the party applying has not availed 
himself of the right of appeal. The existence 
of an appeal does not displace the remedy by 
means of a writ of certiorari. — [Rex v. Jukes 
(1800), 101 E. R. 1536; Golding v. Wharton 
Salt Works (1876), 1 Q. B. D. 374; Re 
Assessment School Rate (1872), 9 N. S. R. 
122, referred to.] 

Re Maritime Fish Co., Ltd. (1919), 
46 D. L. R. 108 (N.S.). 

Applieation for — Notiee not siTon — 
Motiee left at oftee of eoUeitor — Soliei- 
tor baTins appeared on bearing* — An 751 

application lor a writ of certiorari on the 
ground that notice of the time and place for 
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CKOWir PBACnCE— DAMAGES. 
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hearing the matter in review, as directed by 
1903 C. S. N. B. c. 122, a. 6, was not s^en to 
the plaintiff, will not be granted when the no- 
tice was left at the office of the counsel re- 
tained on the first hearing, and he haa actually 
appeared on the hearing in review. 

Re9 Y. Amutronff; E9 parte Case 
(1919), 44 D. L. R. 429 (N.B.). 



V. Qno Wammio. 

Dilatory ezoeption — Oallias ProTim-i 
eial OoT«nuniiat Im wamufcty— C. P. 
98, 183, lOll.— The Provincial Govern- 
ment cannot be called in warranty to answer 
to a fluit in damages arising upon a road- 
way under its control. All daims against 
the Grown must be pursued by Pe'tttion •£ 
RIskt. 

Turooiie v, Oarp, of St, Joseph 
(1918), 20 Q. P. R. 260. 



VI. Petition of Bisht. 

Qwo irarranto — ^Mniiieipal oovneiUor 
— Want of qnalifloations — Respond- 
ent's resi^nAtion and offer to pay eosts 
— Bisl&t of petitioner to proeeed to 
indsment— G. P. 982, 990| M. O. 227* 
228. — Notwithstanding the respondent's 
resignation and his offer to pay the costs 
as of that date, this petitioner in quo warronio 
proceedings to unseat a disqualified municipal 
councillor cannot be denied the right to pro- 
ceed to a final judgment upon the issues. 

Pormt y. LawAe (1918), 65 Que. 
S. O. 437. 



Pleading — Amendment — Oroi 

Srerosative — Contract — Absenoe of 
)rder«^-Conneil antl&oriiinK eontraot. 

— ^Under s. 11 of the Manitoba Petition of 
Right Act, notwithstanding the omission of 
the proviso contained in the corresponding 
section of the English Act, it is not meant 
to restrict the royal prerogative any more 
than under the English Act which has not 
taken away the Sovereign's prerogative in 
the matter of pleading and procedure; and 
the Crown may amend its pleadings at any 
time. — Where for reasonable cause counsel 
was not aware of the actual facts when he 
754 framed his original defence, and there is no 
element of surprise, an amendment, even 
though of material nature, should be allowed 
at the trial under the general rules and prac- 
tice. — ^The supipliants in an action against 
the Crown were held disentitled to recover 
payment for certain consulting engineering 
services in connection with the construction 
of public edifices on the ground that (although, 
where necessary, appropriations were made 
by statute for the construction of the build- 
ings), there was no Order-in-Council auth- 
orizing the contract — Where one of the pay- 
ments made to the sup9)liants in connection 
with their work was made under authority of 
an Order-in-Council, but the Minister's recom- 
mendation to council did not, nor did the Order- 
in-Council, refer to a general contract or any 
contract, nor contained anything from which 
it could be inferred tiiat the payment was 
a payment on account or that the services 



paid for formed a whole with other services, 
but die amount was simply paid as consulta- 
tions fees " re heating, plumbing and venti- 
lating, being $200 re Central Power House, 
Winnipeg, and $900 re the New Parliament 
Buildings," sudi payment could not con- 
stitute a ratification of the contract so as to 
entitle the suppliant to recover in respect 
thereof ; nor dM such recognition of the serv^ 
ices paid for extend by implication to other 
services claimed for and constitute an ac- 
ceptance of all the work done and entitled 
the suppliants to payment on a basis of 
quontum meruH (Reg, v. Lovery, 5 Q. O. L. 
R. 310, distinguished on this point) . — A» the 
municipal commissioner has diarge only of 
the maintenance, and not of construction, of 
the law Courts and gaols, the construction is 
a matter to be dealt with by Order-in-Coun- 
cil; notwithstanding the facts that the Leg- 
islature does not make provision for main- 
tenance and construction of law Courts and 
gaols, this being provided by the municipali- 
ties, and that the municipal commissioner is 
a body corporate. His department is de- 
dared to be a department of the civil service 
and all functions that are not expressly as- 
signed to him can only be discharged by the 
Lrieutenant-Govemor-in-Council. — Recom- 
mendation made by the Court that suppliants 
be paid a certain amount to which they 
were deemed equitably ^ititled, as a matter 
of grace and favour. 

Canadian Dotneaiic Engineering 
iy'ompanyf Limited v. Regem in the 
Right of the Provinoe of Mani- 
toha, [1919] 2 W. W. R. 702 
(Man.). 



CUSTOMS. 



DAMAGES. 

I. Generally. 

1. Right to [7t55-750]. 

2. Directness and Remoteness 

[760, 761], 

3. Aggravation [762]. 

4. COflTB. 

H. Rule as to Atvard. 

HI. Idqvidated Damages — Pemalty 
— ^Debt. 

nr. Measure of [763-773]. 

V. Duty to Minimise. 

VI. Pleading. 

VII. Proof and Assessment of. 

Appeals on Qnestion of: See 80, 84, 85. 



I. 1. Bisl&t to. 

Oontraet — Connterolaim — ^Damaces r?gg 
— ETldenee — ^Intproper admissioa ef — ' 
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Ifew trial. — ^In an action by the plaintiff 
(respondent), against tbe defendant (appel- 
lant) , to recover $086.62, tbe price of five can 
of screened coal bought and sold through a coal 
broker, to be delivered at Maccan, N.S., in 
the months of March and April, 1917, the 
defendant did not dispute the claim but connt- 
erdaimed for a rebate of $583, alleging loss 
and damage by reason of an excess of slack in 
this coal aa well as in other carloads pre- 
755 ^^^^^ ^^^ '^^ delivered by the plaintiff to 
the defendant, and for which the plaintiff had 
been paid. The trial Judge hdd that the 
defendant was entitled to daim only for slack 
in coal in tiie cars sued for ; that the evidence 
showed some excess of slack in two of those 
cars and allowed the defendant $20 fof loss 
by excess of slack in such two cars. — Held, 
on appeal, that tbe plaintiff had fulfilled his 
contract by delivering screened coal as con- 
tracted for, and defendant was not entitled 
to recover on his conntercI<^im, even though 
the cars, by reason of the coal being softer 
and more friable than coal from other mines, 
contained a larger percentage of slack. 
Maritime Coal, Railway d Poioer Co, 

V. Clark (1919). 46 N. B. R. 1; 

43 D. L. B. 158. 

--^ "MoTtgmge — Dlaolimrse — Antliority 
I Ob for* 

MoCHbhan v. Crawford (1919), 16 
O. W. N. 223. 

Sale of land — "Delmj in poaaesaion of 
— ^Dunai^es ainee anit taken — - O. O. 
1073. — It is doubtful whether damages can 
be allowed for the future and definitively for 
757 ^®^*y ^ ^® performance of a contract, pro- 
'^' vided such damages be not coercive or puni- 
tive. — 'Where tbe defendant has joined issue 
aa to the sum of such damages, but has not 
denied the right to daim them, it is in the 
discretion of the Court to assess them. 
Langelier v. Cloutier (1918), 56 
Que. S. O. 119. 

Seduotion Oaseat See 2041, 2042, 2044. 



Seisnro of srain hj poUoe nnder 
aearoli tvarrant Issned at inatanoe of 
defendant — ^Liability of defendant for 
damaKo to s^ais^ irUle nnder aelsnre — 
Ko allegation of iasne of warant vitiL- 
ont roaaonaUe and probable oanao— 
Rovision of eatimate of damage anf- 
f ered« — Defendant board seized plaintiff's 
grain in stack, but at trial failed to prove 
legality of seizure. Subsequently to seizure 
the plaintiff obtained possession of the grain 
and threshed and removed tbe seed to a gran- 
ary where it was seized by the police under a 
search warrant alleging suspicion of theft 
and locked up for a time. Plaintiff claimed 
for damage to the grain by heating through 
lack of proper care during the period of 
seizure bv police. The defendant board was 
not specifically charged with the malicious 
issue, without reasonable and probable cause, 
of a search warrant. — Held, that although the 
seizure was technically the act of the police 
authorities, it was substantially the act of 
defendant board. In effect it treated the 
police as its agents for tbe purpose of vindi- 
catiag a supposed civil right, and making its 
original alleged seizure continuous and effec- 
tive and, in all circumstances, the later 
seizure ought to be treated as its act and it 
should be liable for the consequences. — ^It ia' 
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seldom safe to accept a party's own estimate 
of his damage without careful scrutiny and 
examination. Amount of damages given by 
trial Judge reduced. 

Thomaa v. Board of Tnuieee of Weti 
Calgary School Ditiriei No. t09 
and Cruioher, [1919] 1 W. W. B. 
181 (Alta.) ; 4<S D. L. R. 76. 

9ait for damages for deatb of wife 
and ohild — Keoessity of aboving 
peonniary loss. — A husband suing for i^i^q 
damages for the death of his wife and child 709 
must show by actual evidence some pecuniary 
interest in their lives. 

Walker v. MunioipaUty of Portage 
la Prairie and MunidpcUiiy of 
Cartier, [1919] 2 W. W. R. 888 
(Man.). 



!• 2. Dirootneaa — ^Romotenesa. 

Sand — ^Failnro of vendor to anpply* — 

Plaintiff has given damages for defendants' 
failure to supply sand and gravel pursuant to 
contract, the damages allowed being for in- 
creased amounts paid by plaintiff to procure 
the material; but he was not allowed for 
additional loss through having to continue 
the employment of a large number of skilled 
workmen for many days while he was waiting 
for material or for delays through bad 
weather in the fall after the time when he 
could have completed bis work, but for de- 
fendants' default, such damages being too 760 
remote. — Plaintiff made a number of motions 
for delay of trial by reason of absence of <Hie 
K., who he claimed was the agent of defend- 
ants and bound defendants by acceptance of 
an order, and was a necessary witness. The 
evidence of K. was finally procured through 
interrogatories. The Court found that whether 
or not the order bound the defendants, a con- 
tract was subsequently made by plaintiff with 
defendants on the basis of that order; so 
that it never was necessary to delay the 
trial on account of K.'s absence, or to take 
bis evidence, l^e plaintiff was therefore not 
allowed costs of the interrosatoriea and the 
defendants were given ooata for the motions 
for delay of trial. 

Stewart v. Stonewall Oravel, Ltd., 
[1919] 1 W. W. R. 344 (Man.). 

Bomoteness of damace. — -Damages for 
failure of defendant to plough plaintiff's land 
as agreed allowed at $3 an acre. Damages ^Al 
for loss of crop which plaintiff could have •^'*- 
grown on the land had it been ploughed held 
too remote. 

Patton V. Forrest, [1919] 2 W. W. 
R. 275; 12 Sask. L. R. 347. 



m. Iiiqnidated Damasea — Penalty — 

Bobt. 

Oonatmetion — liquidated damagea 
or penalty. — Defendant R. having failed to 
make a good title under an agreement with 
plaintiff for exchange of lands, the period for 17^0 
delivering title was extended and. in tbe. 
event of failure to deliver title by that time 
the defendants R. and F. agreed to pay plain- 
tic the sum of $25,500, "being the amount 
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agreed upon as the value of said lands." Bvi- 
dence was giyen (subject to objection) to 
show that the actual value was considerably 
less than that amount, — Held, Haggart, J.A., 
dissenting, that the said sum must be regarded 
as liquidated damages and not as a penalty. 
It was a "genuine covenanted pre-estimate 
of damage.** It was a sum payable on the 
happening or non-happening of one event. — 
Review of principles and authorities. — ^The 
evidence to show value of the property was 
inadmissible: because (1) the parties had 
themselves fixed the value of the property 
and their valuation was conclusive; (2) 
under the allegation that said sum was " a 
penalty '* plaintiff could not anticipate evi- 
dence being given as to value, and there was 
no other allegation under which it might be 
given ; moreover, such a plea was bad as 
not being " a concise statement of the mater- 
ial facts " relied upon.— Judgment of Gait, J*., 
([1918] 1 W. W. R. 425), varied. 

Reimer v. Rosen et al., [1919] 1 
W. W. R. 429; 29 M. R. 241 ; 45 
D. L. R. 1. 



IV. Measure of. 

Aetlon to roeoTer possession or ▼alue 
7aQ of ol&attels — Ascertainment of value — 
• ^ Counterclaim — ^Assessment of damages — Set- 
off— C^sts. — 14 0. W. N. 91, affirmed. 

Reid V. Ififler (1919), 16 O. W. N. 

840. 



Animals — Bull rumtins at large. — 

The owner of a bull at large contrary to 
law must be held to have known that he 
would naturally seek to cover any heifer or 
cow which he can reach, and his covering 
the heifer of another owner on that owner's 
property and against his will is a trespass 
for which the owner of the bull is liable.. 
[See 44]. — ^Where the heifer was thorough- 
bred and registered and its owner intended 
to breed it to a certain thoroughbred regis- 
tered bull the owner of the heifer was given 
damages for the difference in value between 
the calf anticipated as the result of sfuch 
breeding and the calf that was bom as the 
result of the said tresoass. Damage by rea- 
son of the possible influence upon the strain 
of subsequent offspring was held too remote 
and uncertain to be considered. — In esti- 
mating damages the Court mufft be rather 
more careful not to allow an excessive amount 
than not to allow enough. 

McLean v. Brett, [1919] 3 W. W. 
R 521 (Alta.) ; 49 D. L. R. 162. 
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Oommisaion mgener — ^Breach by prin- 
oipal — Period of eontraot — Construe- 
tion — ^No definite period — Reasonable 
time — ^Acent's loss of profits* — Plaintiff, 
a resident of British Columbia, and defend- 
ant, an English business house, entered into 
an agreement by correspondence by which the 
plaintiff was to be the selling agent of de- 
fendant's goods in British Columbia. In a 
paragraph of a letter from defendant, setting 
pat the proposed terms of agremnent, were 
the words ''this offer to be firm for one 
year.'* By the Judges supporting the decision, 
these words were construed as having refer- 



ence only to a certain item dealt with in the 
immediate context. There was nothing else- 
where in the correspondence which fixed any 
definite time during which the contract waa 
to continue. Defendants broke the agency 
agreement during the first year. At the trial 
Macdonald, J., held, that plaintiff was entitled 
to damages on the basis of loss of profits on a 
two years' contract, as being reasonable under 
all the circumstances. This was sustained by 
the Court of Appeal (Macdonald, C.J.A. and 
MoPhillips, J.A., dissenting).— Per Galliher, 
J.A. : Where the contract does not fix any 
definite time during which it is to continue, 
the Court wUl, where the contract has been 
acted upon, ^x a reasonable time. To ascer- 
tain *what is a reasonable? time, the Court 
must look at the contract, the nature of the 
business to be carried on, the methods neces- 
sary to be adopted to insure success, and the 
time necessarily occupied before these efforts 
bear fruit, etc. 

Macdonald v. Casein, Limited, 
[1919] 1 W. W. R. 293 (B.C.). 

Contraot for work — Cancellation by 
employers — Action for damac^s by 
contractor — Employers com.pletins 
work — ^Evidence of damages — ^Basia of 
Assessment. — Under a former judgment re- 
spondents were entitled in damages to the 
difference between the amount payable to 
them by appellants under the terms of an 
agreement for work cancelled by appellants 
and the amount it would have cost the re- 
spondents to carry out the work. On the trial 
for assessment of damages, the Judge ac- 
cepted the evidence of an experienced engineer 
as to what the respondents would have made 
if permitted to complete the work, in prefer- 
ence to the evidence of the appellants, who 
had themselves completed the work, fllie 
Court refused to interfere with this. It is 
unwise to displace conclusions of disputed 
fact determined by the tribunal before whom 
the witnesses have been heard, and by whom 
their testimony has been weighed and judged, nn^ 
But the engineer in giving evidence had as- *^^ 
sumed, for the purpose of his calculations, 
that in the work done all the charges that 
ought to have been made against the resi>ond- 
ents' work were in fact made, whereas appel- 
lants claimed these figures were imperfect, 
and tbis might affect the calculation as to the 
respondents' profit had they completed the 
work. On the position of the evidence, the 
Court could not say that this point had been 
considered by the trial Judge, and if not, 
there was a flaw in his judgment requiring 
to be remedied, and the case was remitted for 
that purpose. — ^Appellants claimed reduction 
of damages by reason of rise in price of 
powder which would have increased respond- 
ents' cost. Respondents had a contract for 
supply terminable on notice. The (>ourt re- 
fused to disturb decision of the trial Judge, 
as it was not certain tiiat such contract would 
have been terminated, and a higher price 
charged, nor did this exhaust the possibilities 
of respondents being able to obtain powder 
to enable the contract to be completed at the 
same price.— (24 B. C. R. 532; [19181 1 
W. W. R. 222), referred back. 

Mollioee ei td. v. Foley Bros. 9i «!., 
(19191 1 W. W. R. 403 (P.C.— 
B.C.) ; 44 D. L. R. 5 (wh^om, 
Foley y. Mollwee) . 
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Qrain destroyed — Measure of dmnt- 

I. — ^Damages were allowed for grain de- 
stroyed based on its value at the time of 
the injury ; viz., its price on that date less 
the cost of hauling it to market. (Ck>9t of 
threshing wheat not deducted because of ad- 
ditional cost of threshing through damaged 
condition). Where oats had been intended 
to be kept for feed the damages were the 
cost of buying them and delivering them to 
the same farm less cost of threshing. 

Althouse V. Besana, [1919] 3 W. W. 
R. 725 (Sask.) ; 48 D. L. R. • 
166. 

DeliTery — Default — Damages — 
Market priee — Contract — Agency — 
O. O. 1073, 1T27. — The damage for non- 
delivery of goods is the difference between 
the contract price and the market price. — 
The burden is upon the purchaser to shew 
that the market price, on the day of the de- 
fault, was higher thaii that of tiie contract 
price. — It is the almost universal practice 
for a traveller to take orders subject to his 
principars approval. 

Lamoniagne v. Parsons (1918), 54 
Que. S. C. 297. 

Personal injuries in automobile ac- 
cident — Negligence of defendant — Assess- 
ment of plaintiff's damages — ^Loss of profits 
ef husinesa— Other elements of damage. 

Briifman v. Ruinn (1919), 16 O. W. 

N. 118. 

Refusal to deliver — Dantages given 
for defendant's refusal to deliver goods (a 
hardware business), according to an option 
accepted by plaintiff, included the difference 
between the market price and the contract 
price at the time the goods ought to have 
been delivered, and out of pocket disburse- 
ments and for loss of time caused by defend- 
ant's breach of contract. 

Shields v. Landreth, [1919] 1 W. W. 
R. 263; 45 D. U R. 330 (Sask.). 
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Farm niacliinery — BreaeK of 
ranty on sale — Iioss of profits on crops. 

— 'Damages recoverable by a purchaser of a 
tractor for breach of warranty in the con- 
tract of sale may include loss of profits de- 
rivable from crops which would have been 
grown had the tractor fulfilled the warranty, 
K the circumstances are such that^ such 
profits were or ought to have been within the 
contemplation of the parties when the con- 
tract was made. 

Mager v. Baird Ranch Co., Ltd. d 
Baird, [1919] 3 W. W. R. 428 
(Man.) ; 48 D. L. R. 724. 

Sale of land — Breac1& of option 
agreenicnt by Tcndor. — Where defendant 
gave plaintiff an option for purchase of land 
but before the expiry of the time limit broke 
the agreement 'by selling to another, plain- 
tiff was held entitled to damages far what 
he lost by not having the right to get the 
land if he was ready and willing to buy; 
and where he showed that he could and 
probably would have taken up the option by 
getting the money from another with whom 
he had agreed to lAiare equally in the profit 
on a resale he was given damages in one 



bali the amount of the difference between 
the value of the land and his agreed purchase 
price. 

Stover v. Gold, [1919] 3 W. W. R. 
503 (Alta.) ; 48 D. L. R. 620. 

Trespass to land— Outting and remov- 
ing pulpwood — Ascertainment of quantity 
taken — ^Damages limited to value of wood — 
Negligent but not wilf uL trespass — BeplcTin 
order—Security — Pleading — Payment 
into Gourt — ^Amendment — CoBta. 

Central Contraoiing Co., Ltd. y. 
Horrigan (1919), 15 O. W. N. 
400. 
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DEBENTXTBES. 

See (Company, V. — Municipal Law, V. 2.- 
SoHOOL Law, III. 



DEBTOR AND CBEDITOB. 

[See Bawkbuptot and Insolvency — Con- 
tract — LnOTATlONS, I.]. 

Acoomniodation indorser — Addi- 
tional snms dne bolder by principal 
debtor — AppUeation of paynients by 
bolder. — Where a principal debtor owes 
money to a bank in addition to the amount 774 
of a note upon which the defendant is an 
accommodation indorser, the bank is not 
bound to appropriate the moneys collected by 
it for the principal debtor towards the ex- 
tinguishment of the note. 

Royal Bank of Canada v. Falk et al. 
(1919), 26 B. C. R. 142. 

Defendant agreeing to sbare loss in 
eoUeotion of notes taken oTer by plain- 
tiif — ^Dnty of plaintiff to make efforts 
to oolleot. — ^Plaintiff and defendant had 
been engag:ed in business together, and on 
settlement defendant gave his note to plain- 775 
tiff as an acknowledgment that he would 
pay one-half of any loss suffered by plaintiff 
in the collection of three notes taken over by 
plaintiff. Held, that in order to entitle plain- 
tiff to recover against defendant he must show 
that every reasonable effort was made to col- 
lect the notes, and that in spite of such 
efforts he had been unable to do so. Such 
efforts should include suing the parties unless ^ 
it were shown that to have done so would 
have been futile. 

Fear v. HUtz, [1919] 1 W. W. R. 
961 (Sask.) : 45 D. L. R. 761. 

Defendants undertaking tbat a cer- 
tain snm be paid plaintiff by a com- 
pany — Refusal of company to pay by 
reason of indebtedness to it on otber 
aoeounts — Iiiability of defendants to 776 
plaintiff. — ^By an agreement signed by plain- 
tiff and defendants and others it was agreed 
tbat plaintiff was to be credited by M. Oo. 
with certain salary and expenses " and said 
amount to be paid in cash ;" and by another 
agreement defendants undertook and agreed 
that said amount should be paid by M. Co. 
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DEBTOR AND CBEDITOBr— SEEDS ABD IHSTRDXEHTS. 



forthwith. M. Ck>. refuged payment to plain- 
tiff alleging that plaintiff was indebted to it 
on other accounts exceeding said amount. It 
was held that plaintiff coiSd recover against 
defendants even though had the M. Co. been 
sued by plaintiff it might have counter- 
claimed. 

Cam$u*a v. Smith and Christie, 
[1919] 2 W. W. B. 332 (B.C.). 



DEBTS-ACKNOWLEDO 

MENT. 

See linaTATiON or AonoNS, I. 



DEBTS-ASSIGNMENT OF. 

See Chose in Action, n. 



DEBTS-ATTACHMENT OF 



See Attaohhsnt, II. 



DE 



ii]:hi 



CASES. 



See JuDOMZNT and Obdebs, IV. 1. 

The Supreme Court of Canada primarily 
settles the law of Canada, being only subject 
to review by the Judicial Committee of the 
^^ Privy Council, and its decisions should be 
777 followed even if contrary to English decisions 
or those of the House of Lords (referring to 
Pacifio Lumber Agency ▼. Imperial Timber d 
Trading Co,, 23 B. C. B. 378, [1917]; 1 
W. W. B. 597, and Chiaiicack Evaporating d 
Packing Co,, Ltd, v. Chung, 25 B. C. B. 90, 
[1918] 1 W. W. B. 870). 

TrumbeU v. TrumbeU, [1919] 2 W. 
W. B. 198 (B.C.). 



DECLARATION OF RIGHT. 

See Petition of Bight — Cbown Praotiob 

VI. 

Deelaratory deeree — Only s^AAted 
where oonseqvential relief possible. — 

Bule 25, 8.-S. (e) of the King's Bench Act 
does not make any radical change in the 
rules and practice of the Court. It only ap- 
plies to cases where plaintiff is entitled to 
778 relief consequent upon the declaration. The 
Court wil] not make a declaratory decree 
simply, without directing any relief to plain- 
tiff, as it is barren of practical results. 

MoCutoheon Y, Wardrop, [1919] 1 
W. W. B. 925 (Man.). 

Effect of Volunteers and Reservist Act 
(Alt A.): See 120. 

Assismnents Act — ^To Haak on Estates 
See 238* 



DEDICATION. 

See HiOHWATS, I. 4. 



DEEDS AND OTHER 
INSTRUMENTS. 

I. Form* 
H. Ezeentioni 
HI. l>eliTery — ^Esorotv. 
IV. Recitals. 

V. Avoidance. 

1. Cancellation [779]. 

2. Alteration. 

3. DiSOHABOS. 

VI. Interpretation* 

1. Variation— Evidence [780-784]. 

2. CowjBcnojf [786, 786]. 

3. Becitals. 

4. Conditions. 

5. Covenant. 

6. gsnicrallt. 



V. 1. Cancellation. 

Setting aside — Competency of person 
ezeentinK — ^Evidence — Certified oopj — 
Ke^ trial — ^Application for refused. — 

A deed executed by a party who is insane at 
times, with lucid intervals, will not be set 
aside unless it is shown that he was Insane 
at the time of the execution of the deed, and 
that his insanity was known to the grantee. — 
Where the original deed is not in the posses- 
sion of the parties tendering the evidence a 
certified copy is properly received where it is 
proved that notice of intention to produce it 
has been duly served as required by the 
statute. — An application for a new tri^ and 
for leave to produce further evidence will not 
be granted where there is nothing to show 
that, by the exercise of due diligence, the evi- 
dence might not have been producied on the 
former trial. 

Conrad et al v. The Halifam Lumber 
Co,, Ltd, (1919), 52 N. S. B. 250. 
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VI. Interpretation — Generally. 

Convejanee of land — Description — rjofi 
FaUa demonstratio — Intention of grantor— 'OU 
Evidence — Costs. 

Crow V. CrotD (1919), 16 O. W. N. 

129. 
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ConTejanoe of land undor Sliort 
Forms of Conveyanoea Act, C. 8. TT. C. o« 
92 — Release olavse— Effeet of—Release 
of interest nnder ezecntory devise over 
in will of father of s^AAtor — Special 
proviso in deed — Application and effect 
of — Tmst — Eridenoe — Statute of 
Frauds. — ^A father devieed to his son E. 
the east half of His farm (subject to the pay- 
ment of legacies to daughters) and to his 
son J. the west half (subject to the payment 
of legacies to daugbtersr) — "And if either 
of my two sons E. and J. should die with- 
out heirs direct <then his portion shall go to 
the other his heirs and assigns." These 
devises were also subject to a life-estate de- 
vised to the testator's wife, llie testator 
died in 1866; his wife died in 1884. In 
1873 J. by deed qnit-daimed to E. all his 
(J.'s) right, title, interest, claim, and de- 
mand in and to the west half. By a con- 
veyance, made in pursuance of the Short 
Forms of Conveyances Act, C. S. U. O. c. 
92, E., in 1877, conveyed the west half back 
to J., for an estpressed consideration of 
$2,0(X). This conveyance contained the usual 
release clause, and the following special pro- 
viso: "Subject also to the terms, condi- 
tions and charges and legacies concerning 
_rt- the same expressed in the will" — -that is, 
7ol the will of the father. In 1885 ^e legacies 
were paid and the lands released therefrom. 
J. died in 1918, unmarried, and by his will 
devised the west half to the defendant. Two 
days after J.'s death, E., claiming to be en- 
titled under the devise over to him in the 
will of his father, assumed to convey the 
wefft half to the plaintiff: — Held, that the 
words of the release clause in the conveyance 
of 1877, as expanded in the Short Forms 
Act, were ample to release to J. all and 
every interest which IQ. then had or might 
thereafter attain in the west half, and that 
the words of the special proviso should be 
treated as applicable to the life estate of the 
widow (she 'bein«: then still alive), and to 
the charges and legacies in favour of the 
daughters, which were then in force and 
unpaid ; and therefore J. ncquiredK by virtue 
of the deed from E., a fee simple in the weeA 
half, free from the effect of the devise over 
to E. in the event of the death of J. " without 
heirs direct;" and the defendant, under the 
devise from J., was entitled to possession of 
the west half. — ^The Statute of Frauds pre- 
cluded t^e establishment of a. trust in E. and 
a mere reconveyance from him to J. ; and. If 
oral evidence was admissible for such a pur- 
pose, the evidence adduced failed to prove a 
trust. 

BirdiUl Y. BWd»%a (1919), 45 O. 
L. B. 307; 16 O. W. N. 91; 17 
O. W. N. 188. 

Oonstmction of trust-deed — Ascer- 
7Q0 tainment of persons entitled to trust fund 
'^^ after death of life tenant. 

Re FarreU (1919). 17 O. W. N. 

SO. 



OoTenant — ConTejanoe of land — 

Grant of right-of-way over road — CJovenant 
783 ^ ^®*P ^'^ ^ repair — ^Excuse for non-per- 
formance — Imposiubility of 'performance — 
Act of God — ^Erosion bj waters of lake — 
Covenant construed as indemnifying grantee 



against impossibility of repairing — ^Manda- 
tory injunction— damages. 

Kerrigan v. Harriaon (1019), 17 
O. W. N. 141. 

Settlenient — Construction of trust-deed — 7flA 
" Beneficiary " — Issue — Inclusion of grand- ' ^* 
chMd. 

Re Bmiih Trusts (1919), 16 O. W. 

N. 246. 



VH. 2. Correction* 

Mortfface — Instmment not express- 
ing agreement of parties — Beetlfloa- 
tlon. — If it appears by the evidence that the 
parties to a mortgage agreed that the mort- 
gagors who executed it as trustees for a 
lodge, were to pay as trustees and not other^ 
wise, whereas under the covenants in the mort- 
gage as expressed they are personally liable 
for payment, the instrument ought to be re- 
formed. Reformation wa&r granted where the 
mortgagors on executing the mortgage were 
assured by the mortgagee's solicitor that tiiey 
were not to incur personal liability for the 
debt, bat were to obligate themselves merely 
as trustees, as that amounted to a distinct 
agreement between the parties to that effect. 
— Judgment of Black, J. (pro tern.) ([1919] 
1 W. W. R. a27), reversed, McPhillips, J. A., 
dissenting on the ground that under the cir- 
cumstances and the evidence the mortgagors 
had not suflSciently satisfied the very serious 
onus which rested upon them to make a 
case for rectification against the (plain legal 
effect of the document 

O'Brien v. Knudson et oZ., [1919] 
3 W. W. R. 480 (Alta.) ; 48 D. 
I/. R. 447: 

Bectlfloatlon — Mntnal mistake — 
Cannot be rectified against tke pro- 
test of one of tlie parties. — ^Tbe principle 
of rectifying or reforming a conveyance rests 
upon the idea that the document as written 
is not evidential of the contract as made, 
and if both parties agree ui>on that point the 
Court will proceed to reform the deed or 
writing in accordance with the common in- 
tent, but a deed or writing cannot be re- 
formed or rectified against the protest of 
one of the parties who contends that it is 
already right. 

Lee V. Arthurs (1019), 48 D. L. R. 
78 (N.B.) 



DEFAMATION. 

I. The Statement [787-795], 

n. FnbUcatlon [796]. 

HI. Apology. 

IV. Defences [797]. 
1. Gbnxbaz.. 

2. JUSmiGATIOH. 

3. Pbivilidoe [7»8, 709]. 

4. Faib CknooNT. 
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V. fltatutory "ProYiwionm 
papers [800-802]. 

Danaces. Bee Dahages. 



re He 



Pleadlas. See Pzxaoino. 
Trial. See Trial [2158, 2159]. 
Costs I See 534. 
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I. The Statement. 

Alleged libel in election petition. — 

Petitioner, if prudent and without malice, ia 
permitted freedom to state grounds of com- 
plaint relevant to issue. — ^Upon an action in 
damages t>y the respondent upon the aver- 
ments of such petition, the hurden lies upon 
plaintiff who, complaining of a tort, is bound 
to establish it. 

Barre v. Depelieau (1918), 25 R. de 
J. 72 (Que.). 

Iiibel — Good f aitb — Probable oanse 
— Contestation of eleotion — Allega- 
tions of petition — ^Proof of — C. C. 1053. 

— In cases of libel it is for the party alleg- 
ing: fault to prove it. — Where a person pub- 
lishes charges of corruption against ^ a 
municipnl councillor based upon informfttion 
received from persons of worth and from 
the elector who was bribed, he is not 
answerable in damages, since he was in 
good faith, acted with prudence and with 
probable cause. 

Barre v. Depelieau (1918), 25 R. 
L. n. Ef. 65 (Que.). 

■ 

Iiibel — Writing capable of being 
libellons — Question for Jnry — Innuendo — 
Rejection of evidence at trial — ^New trial. 

Leonard v. Wharion (1918), 16 O. 
W. N. 107; 17 O. W. N. 127. 

Question tvbether ipvorda nsed defam- 
atory — Qneation for Jnry. — The plaintiff, 
a member of a municipal council, complained 
that the defendants, the publishers of a news- 
paper, in reporting the proceedings of the 
council,* did not notice bis presence at 
meetings nor refer to him by name. On one 
occasion it was stated in the newspaper that 
the persons named, not including the plaintiff, 
were the only members present, when in fact 
the plaintiff was present. The plaintiff sued 
for libel, alleging the defendants' publications, 
with the innuendo that the plaintiff was not 
attending to his duties as a member of the 
council. The trial Judge charged the jury 
that the words were capable of a defamatory 
meaning, and told the jury that it was their 
duty to find whether the words had in fact a 
defamatory meaning. He also explained to 
the jury the meaning of s. 5 of the Libel and 
Slander Act, which provides that the jury may 
give a general verdict upon the whole matter 
in issue in the action, and shall not be re- 
quired or directed to find for the plaintiff, 
merely on proof of publication by th^ defend- 
ant of the alleged libel, and of the sense as- 
cribed to it in the action. The jury found a 
general verdict for the defendants: — HeldL, 
that the jury must be taken to have found 
either that the words used were not libellous, 



or that, supposing them to be IfbeUons, the 
damages were too trifling to warrant a verdict 
for the plaintiff; in either case, the (3onrt 
should not set aside the verdict nor order a 
new trial. — Sydney Poet PuhUehing Co. y. 
KendaU (1910)r, 43 Can. S. C. R. 461, and 
LufMden v. Spectator Printing Co, (1913), 
29 O. L. R. 293, distinguished.— The provi- 
sions of s. 6 of the Iiibel and Slander Act 
were first enacted by 13 & 14 Vict. c. 00, s. 1, 
were derived from Fox's Libel Act, 32 Geo. 
III. c. 60 (Imp.), and were made to apply 
to civil actions for libel as well as to crun- 
inal proceedings. — Per RiddeU, J.: — ^Bven if 
the jury should regularly have found for the 
plaintiff, it was not imperative that the Ck>urt 
should grant a new trial; and a new trial 
will not be granted to enable the plaintiff to 
recover nominal damages. 

Wilson V. London Free Prees Print- 
inff Co. (1919), 44 O. L. R. 12; 
45 D. L. R 503. 

ObarKe of Being Fatber of Bastard t 
See 422. 

Idability for slander — BeTendioa- 
tion of an animal — Jnstifloation — O. C. 
1053. — ^The person who recovers possession 
of an animal, his property, declaring that the 
seller of it had taken it away without his 
permission, and, later, has a lawyer's letter 
written to such seller demanding an explana- 
tion of how he came into possession of the 
animal, cannot be sued in damages. He was 
within his rights in recovering his animal, 
and the words he used were pertinent. 

Warwick v. Chuay (1918), 55 Que. 
S. G. 478. 



Slander — Words impntins eriminal 7Q0 
olfenee — Failure to establish actionable '«^^ 
wrong — Finding of jury — Non-suit — Costs. 

McMillan v. Pilon (1919), 16 O. W. 

N. 164. 



Slander — Words intpntins eriminal 
olf enoe — Housebreaking— injury to property 
— Criminal Code, s. 539~-Failure to shew ac- 
tionable wrong — Finding of jury — Non-suit — 
Costs. 

Biseonnette v. PHon (1919), 16 O. 
W. N. 153. 



n. Pnblioation. 

Slander — ^Words intpntins nnebastity 
to a tvoman — Special dantac^* — Kot 
necessary to allege or prove — ^Tbe Idbel 
and Slander Act, 1913, 2nd Seas., o. 12, 

8. 17. — In an action for damages for words 
spoken imputing unchastity to a woman, it 
was held (reversing the judgment of Greene, 
D.C.J. ), that the words in question were 
such as to constitute actionable slander of the 
kind provided for in s. 17 of the Libel and 
Slander Act, c. 12 of 1913, 2nd sess.; and, 
although there was no actual proof of dam- 
age, it is a case where substantial punitive 
damages should .be allowed, and the same 
were fixed by the C3ourt — ^Loss of assodatton 
and hospitality of friends bas been held to be 
speeial damages (per Beck, J.). — - Ihri* 
denee is admissible as to the previous utter*- 
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ance by defendant to the witneeg of the aamo 
•lander aa that ehazged In the action. 

MitcheU Y. dement, [1919] 1 W. 
W. R. 183 ; 14 Alta. L. B. 248. 

flurKeon-dentiata — ^Pjrofeaaional Iton- 
onr — ^PiutitiTe and exentplary damagaa, 

— ^The members of the College of Suogeon- 
dentistB have the right to recover damages 
for a newspaper article attacking their pro- 
fessional honour withoat proof of special 
damage. 

Ihhoiaon v. UAuiariie, Lid (1917), 
25 R. de J. 322 (Que.). 

Pnblioation to aoUeitor of defamed 
party — PriTilese.— Communication of de- 
famatory matter to the solicitor of Hie party 
alleged to be defamed is privileged if done 
without malice and to give information of 
interest to such party in matters in which 
the solicitor is employed. [See 817]. 

De Sdhelking y, Cromie, [1919] 3 
W. W. R. 539 (B.C.). 



rv. 1. Defeaeea — OeaeraL 

Slander — "Drnmrngee — Good faitli — 
Probable oanse — O. O. 1053. — The de- 
fendant has caused a lawyer's letter to be 
written to plaintiff claiming $15 damages 
to fur robes which defendant missed from 
his stable, and pursuing the supposed thieves, 
the latter threw the robes in the roadway, 
and the defendant upon catching up wiih 
the thieves found the plaintiff and another 
in the vehide. Under the circumstances, 
the defendant had acted in good faith, and 
with probable cause. 

MerriU v. Oa^ne (1914), 25 R. L. 
n. 8. 405 (Que.). 



rv. 3. Befenoes — ^PHtHoso. 

Slander — Mnniolpal oonnolllor — 
Intozlcatins Uqnors — C. O. 1053. — 

The fact of telling a former licensed hotel 
keeper, now the keeper of a temperance hotel 
in a temperance zone that he had purchased 
intoxicating liquor did not imiply that he in- 
tended to re-sell it. — ^A mnnicipal councillor 
may make Imown publicly information which 
leads him to oppose the granting of a li- 
cense; if he discusses the question without 
malice and with probable cause he commits 
no injury. 

De8jardine y. Beauoage (1919), 25 
R. L. n. s. 309 (Que.). 

Slander — Tbef t — Bantasoa — Good 
faltb — 'Probable oanae — PHvileced 
oooaaion — O. C. 1053. — In the circum- 
stances of the case, there was probable cause 
and the occasion was privileged. 

Jacques v. Joharghi (1919), 25 R. 
L. n. s. 248 (Que.). 



V. Statutory ProTisiona re Kewapapera. 

Defamation — ^B. C. Idbel and Slander 
Act — ^Aotion for Ubel in ne^srspaper — 
Seonrity for ooata. — In an action for libel 
contained in a newspaper where the words are 
alleged by the plainitiff'to have been used in a 
sense which involves the making by the per- 
son using them of a criminal charge agabut ^f^^ 
the plaintiff, and may have that meaning,; 800 
the case is brought within the exception, dis- 
entitling defendant to aeonrity for eo8ta» 
contained in s. 16 (a) of the Libel and Slander 
Act, which exception is applicable to caaes 
where an innuendo is necessary to give the 
words complained of a defamatory sense ; and 
upon application for security there cannot be 
a trial of the action on the merits in order 
to determine whether the words used involve 
a criminal charge. 

WiOlaee y. Lawon, [1919] 2 W. 
W. R. 406 (B.O.). 

Idbel — Newspaper — Notiee before 
aetion addressed to eompany, pnbliaber Qrv-a 
of newspaper, bj inoorreet name — ^Effect ^"1- 
of misnomer — ^Amendment — Verdict — Oosts. 

Pohtman y. Titnea PHnting Oo. 
(1918), 15 O. W. N. 2S5. 



Idbel — Neirspaper — Idbel and 
Slander Act, R, S. O. 1914, o. 71, sa. 

8, 15. — In an action for a libel contained 
in a newspaper, it appeared that the plain- 
tiff had served a notice, pursuant to a. 8 of 
the Libel and Srlander Act, R. S. O. 1914, c. 
71, addressed to the "Herald PvrlUehina 
Company of (Canada, Limited," whereas the 
corporate name of the defendants was the 
'* Herald Printing Ck>mpany of Canada, Lim- 
ited:" — Held, by Falconbridge, C.J.K.B., 
that this was mere misnomer which could 
not mislead, and not a notice given to the 
wrong person. — Dingle v. Werld Newspaper 
Co. (1918), 43 O. U R. 218, and Redmond v. 
Stacey (1918), 14 O. W. N. 73, distinguished. 
— ^The notice gave the date of the issue of 
the newspaper which contained the aUeged 
liheLy and indicated the particular artide 
complained of by quoting its heading, and 
then said, "which article is largely untrue 
and libellous " — not specifying what parts of 
it were complained of: — Held, upon appeal 
by the defendants from the judgment at the 
trial; upon the verdict of the jury, in favour 
of the plaintiff, that the notice did not comply 
with the requirement of s. 8 that the state- 
ment complained of should be specified ; and 
the action should be dismissed upon the de- 
fence of want of notice; it was not a case 
for a new trial, for reasonable men oould 
not find that the notice specified the state- 
ment complained of. — Meredith, O.J.C.P., 
would not have considered the statement at 
the head of the editorials of the newspaper, 
" Published every week day by the Herald 
Publishing Company,*' a compliance with tbe . 
provisions of s. 15 of the Act. But that 
point was not open to the plaintiff in tibia 
Court: Scown v. Herald PMhliehing Co. 
(1918), 56 CJan. S. C. R. 305. 

PoMman v. Herald Printing Co. of 
HamUton, Limited (1919), 45 O. 
L. R. 291 ; 48 D. L. R. 361 ; 16 
O. W. N. 49. 
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DENTIST. 

£fee Medicine and SiraaERT, I. 



DESCENT AND DISTBIBU 

TION, 

I. R«a1 Estate. 
H. Personal Estate. 



m. Eeel&eat and Biglit to 
oantia. 

rV. Generally [803-808.] 



rV. Generally. 

Q>.Q Insolvent estate of intestate — Gredi- 
oUo tors' claims — Payment pari pasat^ whether 
creditors domestic or foreign. 

" Re Scaioherd (1918), 15 O. W. N. 

222. 

' Priority of lecaoies — Payment of 
sbare of widoipr given relief nnder 
Devolntion of Estates Act. — Specific and 
general legacies take priority over a resid- 
uary legatee. Where a widow is given relief 
nnder the Devolution of Estates Act the 
share given to her must all come out of the 
residuary gift if the same is sufficient to hear 
it. The Judge ordering* such relief has no 
QQ4, jurisdiction to direct from what source as 
between the beneficiaries of the estate the 
share of the widow is payable. If such has 
to be determined by the Court it should be by 
originating summons under Rules of Court 
624 <8), (7), (9). — (Appeal from order of 
Haultain, C.J.S., [1919] 1 W. W. R. 497, 
allowed). 

Davison v. Parka ei al, [1919] 2 W. 
W. R, 1(X) (Sask.) ; 46 D. L. R. 
259. 

Serriees of snide — ^Bemnneration of 
— Hope of lesaoy — C. C. 984, 089. — The 

universal legatee of a man who was wont to 
make use of the services of the plaintiff as 
QfiK his guide upon fishing and shooting ezpedi- 
^^•^ tions win be held to the payment of a rea- 
sonable remuneration for services rendered 
during one year. 

Laplante Y. ArehamhauU (1918), 
24 R. L. n. s. 458 (Que.). 

Son predeoeasing intestate — Cldldren 
of son — Debt owing by son to intestate. 

— iWbere the son of an intestate has. prede- 
ceased him, a debt owing by such son to the 

806 ^testate should not be deducted or retained 
from the share of the intestate's estate pay- 
able to the children of such son under the 
Devolution of Estates Act. [See 807]. 

In re BeU$ Bttaie, [1919] 2 W. 
W. R. 553 ; 12 Sask. L. R. 343. 

Son predeceasing intestate — Cfliild- 
ren of son — ^Debt owing by son to in- 

testate. — Where the son of an intestate has 

807 predeceased him, a debt owin^ by such son 
to the intestate should not be deducted or 
retained from the share of the intestate's 



I I 



estate payable to the children of such son 
under s. 4 of the Devolution of Estates Act — 
Judgment of Taylor. J. [806], afilrmed. 

In re Bella Eatate, [1919] 2 W. W. 
R. 924 (Sask.) ; 47 D. L. R. 
549. 

Intestacy — Division among nepbeirs 
and nieces. — ^The property of an intestate 
who has left no child or other lineal de- 
scendants or wife or husband, parent, brother 
or sister, but nephews and nieces the children 
of deceased brothers and sisters, should be 
divided among such nephews and nieces per 
capita. The wording of the provisions of s. 
12 of the Devolution of Estates Act, R. S. M., 
1913, c. 54, has not affected the above, which 
was the law <befor6 its enactment. 

In re Smith Eatate, [1919] 3 W. W. 
R. 745 (Man.); 48 D. L. R. 
424. 
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DESIGNS. 

Bee 'PJLTExrrs Aim Designs — ^Tbaddcabkb. 



DETENTION OF GOODS. 

Detention of goods — Aotion for— - 
Defendant alleging seisnre by onstoms 
offloers — Es:tent of defendant's onus 
of proof. — Where in an action for return 
of goods and damages for detention It was 
alleged in defence that the goods had been 
seized by the collector of customs for alleged 
infraction by plaintiff of the customs laws 
it was held that defendants were bound to 
show not only that the goods were held under 
that seizure at the time the action was com- 
menced, but also that the customs authori- 
ties were entitled to make the seizure. — 
Counterclaim for storage was dismissed, as 
by agreement the goods were to be displayed 
in defendant's 8tx>re window and they had 
been stored in the basement after the sei- 
zure by the customs officers, and because 
they were supposed to be imd«r seizure, and 
defendant's daim for storage was therefore 
against the customs authorities only. 

Lomaas v. Brewer et ol., [1919] 3 W. 
W. R. 385 (Alta.). 



DISCONTINnANCE. 

Disoontinnanoe — Motion to bave it 
filed — O. P. 276. — If a discontinuance is 
not filed within a reasonable delay, motion 
will lie to demand it, otherwise the discontinu- 
ance will be declared inoperative. 

CorheU v. Maigret (1916), 20 Q. P. 
R. 280. 

Disoontinnanoe front part of tke eon- 
clnsions — Confession of Judgment — 
Motion to dismiss — Costs — C. P. 278. — 

A plaintiff may, by any valid means, dis- 
continue part of the conclusions of his daim. 
—It is not necessary that it be mentioned 
that such discontinuance is made with costs. 
— ^After discontinuance, a defendant cannot 
confess judgment for such part of ths con- 
dusions so discontinued. 

Equitable Realty v. Roy (1918), 
20 Q. P. R. 171. 



809 



810 



811 



Ml 



SISCOVSKT ABB IHTEBROGATOBIES. 



DISCOVERY AND INTERBO 

GATORIES. 



plicable to an action for criminal converaa- 
tion. [See 813, contra.} 

Hunt y. Smith, [1919], 3 W. W. R. 
5Se (Saak.). 



!• PTodnotion 

[812]. 



of 



H. Inspeotlon of Preiiiiaea» eto. 

HI, Thrainlufcttoii Viva Voeo. 

1. Parties [813-8221. 

2. OmcsBS [823-828]. 

3. Stbangkbs. 

IV. Enuninatioii of Party I17 Whj" 
slelaift. . 

▼• InierrosAioriea. 

in. C^eaeraL 

[General Oroaa Reforenoes*] 

Baakraptey, V. 3. [EsKamlnatlon of Aa- 
Asnora] — ^Ezeeatton^ IV. 

Diaooverj in Interpleaderat See 1190. 



I. Production of I>oenaftenta. 

DiaeoTerjr of doenn&enta — Saak. R. 
273 C3>-— Regairement to stve appli- 
cant prinui fade caae. — ^In an application 
under Rule 273 (3), a reference to docu- 
ments in question as "various letters between 
o-iQ the plaintiff and the proTindal bail commis- 
"-"-^ sioner" does not satisfy the requirement 
of the rule as to the documents being *' sped- 
fied«" — ^The applicant has done all that said 
rule requires, ia order to make out a prima 
facie case, when on oath he pledges his belief 
that the opposite party at some tima had the 
specified document in his possession and that 
the same is relevant. 

Northern Crown Batik y. Biter, 
[1919] 1 W. W. R. 140 (Sask.). 



m. 1. By ami nation of Partiea. 

Action for criminal converaation — 
Ho risht to exaniine defendant for dia- 
covery. — In an action for criminal con- 
versation, which is an action instituted in 
consequence of adultery, the defendant can- 
not he compelled to be examined for discovery, 
Q ^ although R. 398 of the King's Bench Act 
olo makes no exception to the right of examina- 
tion for discovery there generally given; the 
S articular enactment in the Imperial Act, 32 
; 33 Vict c. 68, has not been repealed by 
necessary implication and is still in force. — 
(I>ecision of referee sustained by Prender- 
gast, J.). — ^If defendant cannot be compelled 
to answer questions on an examination for 
discovery, he should not be compelled to at- 
tend. [See 814 cofi^ra.] 

Warmhein v. Ulrich, [1919] 3 W. 
W. R. 959 (Man.). 

Practice — Discovery in action for 
Q^A criminal conversation. — Rule 278 pro- 
^^^ viding for examination for discovery is ap- 



ktion of defendant — Scope of 
— ^Information obtainable from strangers to 
action — Examination of persons for whose 815 
benefit action said to be defended— Rule 884 
— ^Persons living out of Ontario. 

Jarvia y. Jafrwy (1919), 16 O. W. 

N. 97. 

Enuaination — Latitude and relev- 
ancy of qneations. — Where plaintiff 
claimed that a certain option for purchase of 
land was taken by defendant W. for plaintiff's 
benefit and that defendant bank and defendant 
S. €k>. had notice of sucb claim, and that to 
secure an indebtedness of W. to the bank, the 
option was assigned by W. to S. Co., and 
the purchase completed in its name and fin- 
anced by the bank and that S. Go. and its 
business was owned and controlled thy the 816 
bank, and alternatively that the transaction 
was an acquiring of Land by the bank con- 
trary to the Bank Act; the plaintiff was al- 
lowed on examination for discovery of of- 
ficers of the bank and of S. Co. to examine 
concerning the state of account between S. 
Co. and the bank, not limited to the matter 
of the purchase of the particular land in 
question (Perdue, C.J.M., dissenting). 

Johnson v. The WaJeh Land Com- 
pony et oJ., [1919] 2 W. W. R. 
713 (Man.). 

Idbel action against newspaper com- 
pelling; dfsclosnrc of namea of eontri- 
Imtora. — In a libel action against a news- 
paper which assumes full responsibility for q^„ 
what it publishes, the Court should not, ol 1 
except under special circumstances, compel 
it to disclose the names of its contributors or 
informants. [See 796.] 

de ScheUeing y. Oromie, [1918] 3 
W. W. R. 1088 (B.C.). 

Second examination of party — ^Where 
snclL may be allowed. — It is a proper prac- 
tice to allow a second examination of a party 
liable to examination for discovery where q-iq 
special drcumstances are shown suilident to Oio 
satisfy the Court that such is in the inter- 
ests of justice. — Where pleadings were 
amended raising new issues, an order for such 
second examination was made, limited to sndi 
new issues. 

Qraham y. ShanMon, [1919] 2 W. 
W. R. 30 (Sask.). 

Secnrity to defendant attael&ed as 
frandnlent acainat creditors — ^Refusal 
of defendant on examination to state 
wbat aecnritiea received — ^Riffht to dis- 
covery* — The greatest latitude should be 
allowed to a party who is examining an ad- 
verse party for discovery so that the fullest 
inquiry mav be made as to all matters which 
can possibly .affect the issues between the 
parties. — ^In examination for discovery in an 
action alleging execution of an assignment 
and power of attorney in favour of defendant 
in fraud of plaintiff and other creditors, de- 
fendant was asked, " Tou state that you did 
receive some securities at that time ; will you 
tell us what those securities were?" whlck 
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defendant refnsed to answer except as to the 
docnmenta specifically attacked in the state- 
ment of daim. Plaintiff did not know, when 
he instructed action, what securities were 
assigned to defendant nor the nature of such 
assignment. Held, defendant should answer 
the question and give information relating to 
the securities. 

Rural Municipality of Mount Hope 
No. 279 V. FinXay, [1919] 1 W. 
W. R. 397 (Sask.). 

Tipro defendants — One defendant not 
defending hj demanding notice — ^Ez- 
aniinable for disoovexy. — In an action 
against two defendants for damages resulting 
from an automobile accident, it was held that 
a defendant who had not defended but de- 
manded notice of proceedings might he ex- 
amined for discoTery. 

MoCaUum et al. v. Mosher et aU, 
[1919] 3 W. W. R. 537 (Alta.). 

Order for attendance of plaintiff for 
examination for disoovery — ^Default — 
Dismissal of action — Plaintiff absent out of 
the jurisdiction — Solicitor for plaintiff un- 
able to find him— tRules 328, 337. 

OampheU v. Lennox (1919), 17 O. 
W. N. 179. 

Examination of defendant — Pleading. 

8ylve9ter v. Sylvester (1919), 17 
O. W. N. 217. 



« 



em- 



aminable for discovery as a person 
ployed " by the bank within Rule 234. 

Carter v. Great West Lumber Com- 
pany et oJ., [1919] 3 W. W. R, 
901 (Alta.). 



HI. 3. Examination of Strangers. 

Offlcor of corporation — Rule 250. — 

Defendant bank selected its present local 
manager to be examined for discovery, and 
whose answers might be used against it at 
the trial. Application by plaintiffs to sub- 
stitute for such purpose a former local man- 827 
ager (still in defendant's employ elsewhere 
in the province) , refused Rule 250 and his- 
tory of the practice prior thereto considered. 
The right which is given to a corporation to 
select its own mouthpiece for the purpose of 
making admissions is one which ought not 
lightly to be taken away. 

MoDougaU d Secord, Limited v. 
Merchants Bank of Oanodek 
[1919] 1 W. W. R. 830 (Alia.) ; 
46 D. L. R. 672. 

Bnle 350. — An order obtained by the 
plaintiff under Rule 350, requiring a company 
(not a party to the action) to produce oocu- ^-^-_ 
ments for inspection by the plaintiff before 827 
the trial was set aside. — ^Purpose and scope of 
the Rule explained. 

MoCurdy v. Oak Tire d Rubber Co., 
Ltd. (1919), 44 O. L. R. 235; 
15 O. W. N. 193. 



HI. 2. Examination of offloers. 



Looontotive f orentan — Jhtty to ao- 
qnaint himself with faots. — It is the 

duty of an officer of a defendant company ex- 
amined for discovery to acquaint himself with 
the facts which are within the knowledge of 
other officers, servants or agents of the com- 
QOQ pany who personally have knowledge of the 
"^*^ facts or circumstances in question, which 
knowledge they acquired in that capacity. — 
In an action for damages for the death of 
plaintiff's husband by being crushed between 
two cars in defendant's yards, a locomotive 
foreman of defendant comcany is an officer for 
purposes of such examination. — Judgment of 
MacDonald, J. ([1919] 1 W. W. R. 909), 
confirmed. 

Oiddings v. Canadian Northern RaU- 
\toay Company, [1919"» 3 W. W. R, 
15 (Sask.). 

Offloer of defendant company — Action 
for nuisance — Questions directed to acts of 
824 defendant company since action brought — 
Irrelevance— Rules 260, 327, 339. 

HamiHon ▼. Quaker Oats Co. 
(1919),17 0. W. ^.206. 

Officer of plaintiif company — Refusal 
82^ to answer questions — 'Amendment of pleadings 
^ *^ — ^Direction to answer certain questions — 
Attendance for re-examination — Costs. 

Mullen Co. ▼. PulUng (1919), 17 O. 
W. N. 210. 

QQf* Bnle J834 — Person " employed •* — 
O^D Bank president. — A bank president is ex- 
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Assessment and Taxation, X. 2 — ^Ani« 
male [45] — ^Mortsases, IX> (a), 2. 
IX b» 2 — ^Landlord and Tenant, VI. 



DISTRESS AND EXTRA- 
JUDICIAL SEIZURES. 



DITCHES AND WATER- 
COURSES. 

See MuNioiFAZ. Law and Watib and 
Watebootibses. 



DIVORCE. 



See Conflict or ILaws — CJonstitutionai. 

Law. 



DOCTOR. 

See Medioins and Suboebt, m. 



DOO TAX AND SHEEP FBOTEGTION— DBAIHAOE. 



irae 



DOG TAX AND SHEEP 
PROTECTION. 

Muiieipal oorporatioiui — Clala& 
asaiiuit townsliip oorporation for in- 
Jiury to sl&eep hj doss — Owner un- 
known — ^Doff Tan and 81&eep Proteo- 
tlon Aot, B. S. O. 1014, c. 246, m. 
17, 18.— On the nigiht of the 1st and 2iid 
February, 1916, dogs attacked the plaintiffs' 
sheep npon a farm and severely injured many 
of them ; the plaintiffs at once instituted. and 
afterwards continued an inquiry ae to the 
person who owned or kept the dogs, but was 
unable to find him. The oorporatton of the 
township in which the farm was situated 
had collected a dog tax, but the coundl had 
not exercised tiie power conferred by s. 17 of 
the Dog Tax and Sheep Protection Act then 
in force, R. S. O. 1914, c 246, of appointing 
sheep valuers. The plaintiffs notified the 
reeve of the township, and were invited to 
attend a meeting of the council to be held on 
the 4th February. One of them attended, 
told what he knew about the dogs and tiie in- 
jaries to the sheep, and made it plain that he 
expected compensation. A resolution was passed 
that the reeve and two councillors shoi&d in- 
spect the ^eep and take such action as they 
deemed necessary. The inspection was made 
on the 6th February, but it was impossible 
then to estimate the damages ;. some of the 
injured sheep had died, and it was expected 
tlmt others might die, while some had a 
chance of recovery. It was accordingly ar- 
ranged that the plaintiffs should attend at the 
next meeting of the council, to be held on the 
4th March, and report on the then condition 
of the sheep. The plaintiffs did report at the 
March meeting, stating that 40 uieep were 
dead and that they expected that more would 
die. The settlement of the amount of damage 
was left in a^yance, and it was arranged 
that the plaintiffs should attend the April 
meeting. After the March meeting, a large 
number of sheep died, bringing the total up 
to 98. The plaintiffs attended meetings in 
April and May; at each meeting tiiey made 
known the fact that they looked to the council 
to pay the damages; and by mi^tual consent 
the ascertainment of the amount to be paid 
was postponed. At a meeting held on tiie Ist 
July, the council purported to appoint e^eep 
valuers for 1918, and passed a resolution that 
the coundl hold a special meeting on the 16th 
July, for the purpose of investigating the 
plahitiffs' claim. On the 6th July, the resolu- 
tion for the special meeting was rescinded, 
and the reeve informed the plaintiffs that the 
investigation could not be held, as the power 
to hold it had been taken away by the new 
Dog Tax and Sheep Protection Act, 8 Geo. 
v. c. 46, which was assented to on the 26tii 
March, 1918, and which repealed the Act R. 
S. O. 1914, c. 246. Thereafter, the plaintiffs 
brought this action against the township cor- 
poration to compel payment of the amount of 
the damage sustained: — Semhle, that, if the 
case was to be dealt with entirely under the 
old Act, the Court had jurisdiction to order 
the council to award " for compensation a 
sum equal to the amount of the damage sus- 
tained " — that is« to award the mandatory 
order issuable in an action, not the preroga- 
tive writ (Nohle v. Tmonahip of Btqwesing 
(1917), 41 O. L. R. 400) — and, the council 
heiniT satisfied that the plaintiffs had made 
diligent seardi and inquiry to ascertain the 



owner or keeper of the dogs, and that he could 
not be found, that was the only thing left for 
it to do ; R. S. 0. 1914, c. 246, s. 18 ; 6 Geo. V. 
c. 56, s. 3. — But heldf that the provisions of 
the new Act, ss. 13 and 14, were appliccU>le; 
and enabled the Court to give judgment for 
the plaintiffs for the amount of the damage. 
— That question was settled in favour of tiie 
plaintiffs by the provisions of s. 15 (especi- 
ally clause (5>) of the Interpretation Act, 
R. S. O. 1914, c. 1, providing for the case 
where an Act is repealed and other provisions 
are substituted for those repealed. — As soon 
as the Act of 1918 came into force, the plain- 
tiffs lost the right, to compel the oouncU to 
.award compensation, and became bound to 
apply to the Court. — The right of action 
which arose on the 26th March, when the new 
Act received assent, still existed when the 
action was begun; and the Court had juris* 
diction to pronounce, judgment for the amount 
of the damages.— Judgment was given for the 
plaintiffs for the amount of their daim, which 
was found to be a reasonable one. [See 
829.] 

Hudson and Hardy V. Township of 
Btddulph (1919), 45 O. L. R. 
432; 16 O. W. N. 177. 

Municipal corporations — <C9aim against 
town^ip corporation for injury to sheep by 
dogs— Owner unknown — Dog Tax and Sheep 
Protection Act, R. iS. O. 1914, c. 246, ss. 17, 
18— Dog tax collected but sheep valuers not 
appointed — Ascertainment of damages by 
council — Proceedings of council — ^Refusal to 
continue after passing of new Act, S Geo. V. 
c. 46 — ^Repeal of former Act — Injury occur- 
ring before passing of new Act — ^Application 
of new Act — Remedy by mandatory order to 
council to award compensation — Order not 
obtainable in action — ^Members of council not 
parties to action — ^Appeal — ^Reversal of judg- 
ment at trial— Costs. [16 O. W. N. 177, 
reversed.] 

Hudson tuid Hardy v. Township of 

Biddulph (1919), 45 O. L. R. 

117. 



DOMIGIL. 

See Ck)NFLioT of Laws, I. 
Divoroet See 1088, 1030. 



DONATIO MORTIS GAUSA. 

Bee Gut, II. 



DOWER. 

Homestead— Hvaliand and Wife, XL — 
Partltioii — Real P^perty and 
Chattels Beat, I. 4— Wills, Vm. 

e« cf* 
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DRAINAGE. 

See Municipal Law, VIII. 
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BBXrCH^IST— DUBESS AHS UBDITE IHFLTIiarGE. 



DBuaaisT. 

8e9 InroziOATizro Liquobs, I. 7. — ^Mediguis 

AZn> SUBOIST, II. 



DBmrEENKESS. 

Int«rdietlom — ^Dniiikeiutass — Faniiljr 
* oonmeil — Stay of JvdKmemt — O. O. 336«« 

880 — ^Where the person appears to be an habitoal 
drunkard, tliat the family coancil declares 
against his interdiction, and the person is 
trying to reform his ways, a stay of pro- 
ceedings will be had for three months. 

Adam y. Longpre (1918), 25 B. L. 
n. s. 28 iQne.). 
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DURESS AND UNDUE IN- 
FLUENCE. 

Aotlon on ebeqvo Kiven in order to 
obtain release f roat enstody — ^Arrest in 
Massaelinsetts of resident of Ontario— 
Iiaw of Massaelinsetts — Capias -^ 
Frand — ^Def enoo to aotion* — There being 
a dispute between the defendant, doing busi- 
ness in Ontario, and a trading company in 
Boston, Massachusetts, as to the liability to 
pay for or to pay damages for the non-acceptr 
ance of certain machines which had been sent 
by the company to Ontario, tiie defendant 
wrote to the manager of the company stating 
that he (the defendant) would call on the 
company in Boston and endeavour to make an 
amicable settlement. This was at once as- 
sented to by the manager, who, as advised by 
the plaintiff, the company's attorney, intended 
to allow the defendant to come into Massa- 
chusetts at his own instance, and without be- 
ing procured to come by the company, and 
that he should then be arrested under a capias 
for the claim asserted by the company. The 
defendant went to Boston, called on the 
manager, and found that no arraingement 
could be made. He was then arrested upon 
process obtained earlier in the day, upon an 
affidavit sworn by the manager, before any 
meeting had taken place. The defendant, 
failing to obtain bail, sent for the manager 
and offered to pay for the machines, and pro- 
ceeded to draw a cheque upon a bank in On- 
tario for the amount, but the manager refused 
to accept the cheque. The plaintiff then inter- 
vened and offered to take the defendant's 
cheque and give his own cheque to the com- 
pany for the amount, less his fee. The de- 
fendant gave his cheque, and was released. 
The plaintiff gave the defendant a receipt for 
the cheque, "which when paid wUl be in full 
settlement and discharge" of the claim of the 
company. The defendant stopped payment of 
his cheque. The plaintiff gave his cheque to 
the company, but it was not cashed by the 
companv until after the dishonour of the de- 
fendant s cheque was known : — Held, upon 
consideration of the law of Massachusetts, 
that the manager of the company acted 
fraudulently when he formed the plan to ar- 



rest, and, concealing this, permitted the de- 
fendant to walk into the net spread for him, 
and swore to all that was necessary to ac- 
complish the arrest before he entered upon 
any discussion. The fraud was the procur- 
ing of the defendant's attornment to the jur- 
isdiction of the Courts of Massachusetts; 
and the intent to secure arrest while arrang- 
ing an interview to negotiate a settlement 
was the gist of the fraud. — Stein v. Valken^ 
huyten (1858), E. B. & E. 65; Qramger ▼. 
Hm (1838), 4 Bing. N. O. 212, and Duke 
de Oadavdl v. CoIUhm (1836), 4 A. & E.858, 
followed. — Held, also, that the duress af- 
forded the defendant an ample defence to the 
plaintiff's action upon the cheque. 

Blanchard v. Jacohi (1919), 43 O. 
L. R. 442. 

Pnrokaso of land by plijrsioian froas 
patient. — ^A medical man is placed in a posi- 
tion of trust and confidence towards his 
patient which requires from him the same de- 
gree of good faith, plain dealing, and guarded 
conduct which the law requires shall subsist 
between trustee and cestui que truet, and in 
other relations of the same character. The 
rule stands upon a general principle applic- 
able to all variety of relations in which do- 
minion may be exercised by one person over 
another. And the principle applies both to 
gifts or voluntary conveyances and to con- 
tracts for valuable consideration, the only 
difference being that in the case of the latter, 
where the transaction is manifestly fair, evi- gQ^ 
dence of independent advice may not be neces- 
sary. — Euffuenin v. Basely (1807), 14 Ves. 
273, 291, 292 ; lUkoe v. Qrand Trunk B,W.Co, 
(1866) , 16 U. C. C. P. 500, 606 ; Vanzant v. 
Coates (1917), 39 O. L. R. 557 ; 40 O. L. R. 
656 ; and Wright v. Carter, [1903] 1 Ch. 27, 
60, 54, 55, followed. — ^Where an elderly man, 
suffering from an incurable malady, made an 
agreement with his medical attendant for tiie 
sale to him of his house and land, at a price 
which was considered not an unfair one, and 
part of the purchase-money was to be paid 
after the patient's decease to his brother, it 
was held, considering the relationship of phy- 
sician and patient, the condition, botii mental 
and physical, of the deceased at the time of 
the agreement^ the absence of independent ad- 
vice, and the unfairness of the agreement in 
certain aspects, that the agreement must be 
set aside as against both the physician and 
the brother: as against the latter, the case 
was stronger, for part of the purchase-money 
was made a gift to him. 

Ralston v. Tanner (1918), 43 O. L. 

R. 77. 

ITndne LiaMlity of Wife on Notei 8oe 
1096. • 



Money in bank — Inatmetiona to 
banker — ^Undne inllnonoe. 

Burkett v. Ott (1919), 57 S. C. R. 
608 ; 45 D. L. R. 767 ; [S. Ct CJan. 
— Ont.]. 

Frandnlont and Voluntary OonToy* 
It See 968 to 974. 
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Frandnlent Prefereneet 8eo 975. 

Dnress — Ckattel Mortgrase Given by 
T^ife for Husband I Soe 1098. 
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EASEMENT AND SEBVI 

TUBE. 

I. Nature [834, 835]. 
n. Creation [836-842]. 



IV. Eztinffvisbment [843, 844]. 
V. Disturbanoe [845-850]. 
[General Oross Befereneee.] 



Party Tl^all — Beal Property and 
Oliattels Beal— Water and Water- 
— Ways. 



Sale of land with Eaeement Orer it 
for Taxes s See 169. 



I. Nature. 

Serrltnde — ^Proof of — ^Water oonrse — 
— Preeorlption — C. O. 528, 529, 
531, 539, 549, 562, 2242.— The Court 
may declare a servitude to exist from the 
facts esta-blished. — The prohibition to plant 
Q^. trees within a certain distance from a divi- 
834 sion line mast be applied by the Courts. — 
Prescription by thirty years runs against the 
trees but as to the branches thereof. — 
Water shed by a building upon the neigh- 
boar's land in a servitude which must foe borne 
when the building has been standing for eight 
years, is in good condition and was so erected 
with the aid and consent of the complaining 
party. 

Bonin v. Champagne (1918), 55 
Que. S. C. 163. 

BlffHt of Bnrial in Plots See 323. 



Servitude — Biglit of insress and 
m — ■ Iiane — Doors and windo^rs 
— OwnersUp— Presoiiption — 0« O. 549, 
QQr S51, 562. — ^The right of ingress and egress 
000 over a lane does not carry the right of view. — 
A right-of-way does not carry with it a right 
of view ; but if the right of view remains un- 
disturbed for thirty years, it has been ac- 
quired by prescription. — The existence of 
openings upon a neighfoor's land at a distance 
less than that allowed by law becomes pre- 
scribed after the lapse of thirty years. 

Friedman v. Boulrioe (1919), 56 
Que. S. C. 356. 



U. Creation. 

Easement — Pathway over land of 
Srantor — Question of necessity — Effect 
of non-user — Trial — ^Apportionment of 
costs of issues. — The question whether the 
grantees of land thereby acquire a right to 
QQ^ make use of a pathway over other land of the 
OOO grantor is one that must be determined by 
the necessity of the way claimed, and not by 
its convenience or its effect in enhancing the 
value of the land granted. — McDonald v. Tin- 
daU, 8 Rawle, 495, followed. — Non-user of 
the way for a long period of time and joining 



with defendants in the erection of a fence 
across the way are serious difficulties to be 
overcome by the claimants. — ^Where the plain- 
tiffs on the trial succeeded on one issue bat 
failed on another — Held, that they were en- 
titled to the costs of trial with respect to the 
issue as to which they succeeded and defen- 
dants to the costs of the other issue and of 
the appeal. 

Fullerton ei al v. RandaU ei al. 
(1919), 52 N. S. R. 354; 44 D. L. 
R. 356. 



Enclosed land — Biglit of owner to 
exit — ^May refuse indemnity in place 

of — C. O. 540. — ^The owner of enclosed 
land has the absolute right to a way out, if Qorr 
the right of way as it exists is found to be oOi 
Insufficient — ^The owner of such land, in de- 
fault of a right of way, may claim an indem- 
nity. He is not to be held to accepting any 
indemnity if he insist iiiK)n a right of way. 

Petrin v. Desmarais (1912), 25 R. 
de J. 532 (Que.). 



Fisl&inK riglit — Riparian o^ 
Personal servitude — ^Beal riglit — Per- 
petual or temporary — " Profit a 
prendre ** — Beffistration — Articles 
405, 479, 2172 C. O.— Under Quebec law, 
the grant of fishing rights hy a riparian 
owner confers no title to the <bed of the river 
in which tuis right is exercised. Such right 
is one of enjoyment only, essentially tempor- 
ary in its nature and does not endure beyond g38 
the life of the grantee. Idington and Cassels, 
JJ., dissenting. — The right to catch fish in 
<ilieno eolo cannot be assimilated to the 
*' profit d. prendre," a term found in the com- 
mon law of England but unknown to the 
civil law of France and Quebec. Idington , 
and Cassels, JJ., dissenting. — Per Anglin and 
Mignault, JJ. — The renewal ot the registration 
of a right to fish after the official cadastre 
was put in force, was not required by article 
2172 C.C. : La Banque du Peuple v. Laporte, 
19 L. C Jur. 66, followed. Brodeur, J., 
contra. 

Duoha^ne T. The Matama[a%o Bal' 

mon Club (1919), 58 S. C. R. 

222; 47 D. L. R. 625 [Que.]. 

Serritude—BiBlit-of oway — Enclosed 
land — ^Dificult access to liisl^way — 
C. G. 540, 543. — ^The owner o^ land from 
which there is insufficient egress for the pur- 
poses of its fullest development, may secure 
a right of way over neighboring property. — ooM 
If the enclosing of the land is the result of a 
partition or of a covenant, the passage way 
must be given without indemnity, unless there- 
by substantial damages result to the servient 
land. 

Bemier v. Bemier (1918), 28 Que. 
K. B. 3(X). 

Servitude — ^Rifflit of way — Contribu- 
tion to cost of road — C. O. 549. — The 

creation of a roadway across land owned by 
the proprietor of a butter factory and con- qa(\ 
tributed for in part by the farmers delivering ^^^^ 
their products at such factory, does not create 
servitude in such roadway in favour of the 
local municipality, even if the latter contri- 
buted something to its building. 

Germain v. Hehert (1918), 27 Que. 
K. B. 532. 
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Ri|pht«of -waj — User for Ioak period 
— Aotiom for trespass — Defences — 
Express K^i^At — Oonveyamoe under 
Short Foms of Oonveyanees Aot. — The 

defendants, the owners of the south-east quar- 
ter of a farm-lot, in defence to an action for' 
trespass, asserted a right of way over the 
plaintiffs' land; the north-east quarter — the 
right to the use of an existing lane or road- 
way, well-marked upon the pound. This way 
had been in constant use By the defendants 
and their predecessors in title for hiilf a cen- 
tury, and had been the only means of ac- 
cess to their farm ever since the land 
was occupied or used in any manner: — 
Held, that the defendants' predecessor in title, 
by a conveyance to him of the* soutii-east 
quarter in 1879, 'became lawfully entitled to 
tiie right of way claimed by express grant, the 
conveyance being made pursuant to the Short 
Forms of Conveyances Act then in force, by 
reference to w*hich the grant was a grant of 
**all . . . ways . . . easements . . . and ap- 
purtenances whatsoever" to the south-east 
quarter ** belonging or in any wise appertain- 
ing, or with the same . . used, occupied 
and enjoyed. . . .** — (2) The def«idants re- 
lied also on an implied grant, but could gain 
nothing by it if they failed on the expressed 
grant: if the way did not come within the 
041 meaning of the words expressed, it could not 
come within the meaning of any diat should 
be implied. — (3) If the defendants failed 
upon these two defences, the doctrine of a lost 
grant should be applied. Where it is found 
that there has been what is equivalent to ad- 
verse possession for more than 20 years it 
ought to be presumed to have originated law- 
fully, that is, in most cases, by a grant; and 
unity of possession, wiiich would defeat a 
defence under the Limitations Act, might not 
defeat a claim as upon a lost grant. — Dalton 
v. Angu8 (1881), 6 App. Gas. 740, followed. 
— (4) If the defendants failed upon t^ese 
three defences, they should succeed ui>on ^e 
defence of the Limitations Act It was said 
that there was unity of possession of the two 
quarter^lots for severid years within, and also 
before, 20 years next before the commence- 
ment of this action; but in trutii tiiere was 
no actual unity of possession at any time 
within 22 years next before the commence- 
ment of this action. — The effect of mere unit^ 
of possession during the 20 years immediately 
before action upon a defence under .the 
Idmlt#tlonji Aot, and the cases of Onley T. 
Gardiner (1688), 4 M. & W. 496, and Batti- 
shiU V. Reed (1856), 18 0. B. 696, consid- 
ered. 

Rohson T. Wilfon (1919), 46 O. L. 

R. 296; 48 D. L. R. 437; 16 O. 

W.N. 54. 

"Way — Easemont — ^Risbt of waj over 
adjaoont land. — ^A., being the owner of a 
block of land, erected thereon three houses, 
24, 26, and 28—24 being the most southerly. 
Houses 26 and 28 were separated from eadi 
other by a strip of land, not built upon, hav- 
QAQ ing a width of 8 feet 6 inches and extending 
O^^ westerly from the street upon which the 
houses fronted. In 1912, A. sold and conveyed 
26 to the plaintiffs' predecessors; it stood 
2 feet 6 inches south of the northerly limit of 
the land upon which it was built. A. then 
owned the land adjacent on the north, on 
which stood house 2S, and also the land ad- 
jacent on the west, the two together forming 
an I/-shaped parcel of land. In the convey- 



ance to the plaintiff's predecessors, after the 
description, were these words: "Together 
with a right of way for the purpose only of 
getting in . . . fuel and for the passage 
of an automobile over the 6 feet adjoining the 
premises hereby conveyed to the north to a 
depth of 76 feet . . . and subject to a 
right of way for the party of the first part" — 
A. — "and tiie owners or occupants of the 
adjacent premises to the north over the north- 
erly 2 feet 6 inches to a depth of 76 feet. 
. . ." The grantees did not execute the 
conveyance: — Held (Olute, J., dissenting), 
that the right of way over the 2 feet 6 inches 
was, upon tiie proper construction of the 
words quoted, limited to the owners or occu- 
pants of the adjacent premises to the north, 
d.e., tiie parcel on which house 28 stood. — Per 
Mulock, C.J.Ex. ; — A right of way appurte- 
nant must be appurtenant to some par- 
ticular parcel of land. The way, be- 
ing appurtenant only to the adjacent 
premises to the nortii, could be used for the 
benefit of those premises only. — Per Riddell, 
J. : — ^There is no such thing as an "easement 
in gross" in the proper sense of the words; 
an easement must be appurtenant to some 
particular piece of land, or to the ownership 
of a particular piece of land; here the tene- 
ment described as "the adjacent premises to 
the north" was the dominant tenement; and 
the right of way "excepted" was so excepted 
for the advantage of the premises known as 
house 28. — Per Kelly, J. : — The language of 
the instrument Itself was conclusive. The 
words "to the north" limited the easement 
to the premises No. 28. — Per Gluts, J.: — 
The case turned • upon the construc- 
tion of the grant, and the construc- 
tion should be based upon the surrounding 
circumstances, to shew the meaning of the 
parties. The conveyance contained a grant 
of a right of way over 6 feet, and reserved a 
right of way over 2 feet 6 inches. This 
created an easement for the benefit of and 
appurtenant to the whole of the land owned 
by A. ; the words in the deed "and the owners 
or occupants" were by way of further assur- 
ance, and were not intended to limit the rl^t 
of way to which the conveyance was declared 
to be subject 

Miller T. Tipling (1918), 43 O. L. 
R. 88; 43 D. L. R. 469. 



nr. Eztimsiiis^anont. 

Waj — ^Easemont — Private rlKbt ot 
ij appurtenant to land — ISztlnotlom 
hj sale of servient tonensent for tasoa 
— ^Method of assessment — Oonflrmatlom 
by statute — Sale and oonToyaneo do- 
olarod valid* — The judgment of Mulod^ 
CJ.Bx., 43 O. L. R. 209, was affirmed; it f>Am 
being held, that, althougn the method of ^^**' 
assessment adopted may have been wrong, 
yet the assessment having been confirmed, and 
made binding by statute, and an Act having 
been passed declaring the tax sale and the 
conveyance made in pursuance of it to be 
valid, the defendants (the appellants) could 
not maintain their right to the easement 

A. J, Reach Co, v. CrosXand (1919), 
43 O. L. R. 635; 45 D. L. R. 140. 
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8ttit in denial of rlglit of ownersUlp 
— Risbt of way — ^MortKage eredltor — 
BlLw/rUTm sale — Opposition to okarsea — 
Bos Jndioata— C. G. 646, 1242, 206 If 
O. P. 724, 780, 781.— A right of way 
created by the owner upon his property can- 
not prejudice Ms mortgage creditor. If the 
fXAA latter aliows the property to be sold at sher- 
^-^'^ iffe sale, the right of way subsists and his 
mortgage is wiped out — If the land is sold at 
the suit of such mortgage creditor, the servi- 
tade is not destroyed. — ^The right of passage 
of a lane includes right of opening doors 
and windows thereupon. 

Lftrmnger v. Auhry (1918), 27 Que. 
K. B. 519. 

' Tax Sales 8oo 160. 



V. Distnrbameo. 
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Anvavatioa of sorrltade — Idno ditoli 
— ^PuDlio waters — O. C^ 601, 668; K. C. 
471, 611, 612; & 8. Q« 3009, 6639. — 

A line ditch is for the purpose of receiving 
the waters of the adjoining lands, and a 
846 municipal corporation is without right in 
discharging into it water from a highway. 
Any resultant damages must be laid at its 
door. — ^Nevertheless, if there has been an im- 
provement effected thereby, the work will not 
be torn away, but order will be given the cor- 
poration to divert the waters elsewhere. 

Marfan v. La VUle LaviH de» JS(»- 
pides (1918), 28 Que. K. B. 174. 

Comatoa 'wrall — Sovritvdo — ^DoatoU*- 
tlos — Enoroaohaftoat — ^Frosiuaod wairev 
— ^XnsvfieioBox of eoaelusioas -^ 0» 0» 
622, 661, 660; O. P. 641.— The prayer 
of an action seeking to seoure the erection of 
a common wall sufficiently strong to support 
a bailding whidi the plaintiff proposes to 
erect not too vagne to be the basis A a defi- 
nite adjudication. — Where a person sees, 
without protest, the exercise of his servitude 
rendered nugatory, he cannot seek tiie de- 
molition of the works, his sole redress being 
by way of a claim in damages. 

Lavigne v. Nault (1918), 28 K. B. 
14. (An appeal to the Supreme 
Court of Canada is now pending.) 

Hosntory aetion — Sevritados — 
Ollanso in atotliod of oaforoiAS it — 
Prosoriptioa — O. O. 662, 663, 664. — ^The 
proprietor of a servitude has the right to all 
acts necessary to preserve It — ^Nevertheless, 
after exercising his rights in a certain way 
during more than thirty years, the dominant 
proprietor cannot change the method if here- 
by the burden of the servitude be increased. 

Lamy v. Boumival (1918), 28 Que. 
K B. 119. 

Hesatory aetioa — flovritado — ^BiKHt- 
of -way — Btandias ToUelea — AKsraTa- 
tioa— 40. O. 668. — A right of passage from 
a court yard to the street does not carry the 
right to leave vehicles standing therein, this 
constituting an aggravation of the servitude. 

OawUn V. Borne (1918), 54 Que. 
S. C. 470. 
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Negatory aotioa — Sorritude — Wia- 
dov^—Iiesseo — Res inter alios — C. O. 
636, 1023. — The owner of a house cannot 
complain of a window overlooking his land 
within the prohibited distance when the work 
was done without his knowledge by the lessee, 
who had obtained permission from the com- 
plainant. 

Lachance v. Maihieu (1918), 54 
Que. S. C. 479. 

Servitudes (easements) — Parol evi- 
denee as to ezistenoe of — Bisl&t-of- 
way-^. O. 601 bt seq.f O. P. 190, 
399; B. 8. Q. 6661, 6662, 7349.— Parol 
evidence is inadmissible to establish the ex- 
istence of a servitude of right of way. — ^The 
only facts permissible of proof are those em- 
bodied in the written pleadings in a case. 

Chignon v. Oaron (1919), 56 Que. 
S. C. 416. 
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ECCLESIASTICAL LAW 



See Ghubch. 



EDUCATION. 

See ScHooiA. 



EJECTMENT. 



ELECTIONa. 



1. Candidates. 

2. Blbctobs. 

3. Elegtionb. 

4. OONTBSTATION [851, 852]. 

XI. Mvadeipml* 

1. Candidates [858, 854]. 

2. Electors [855^7]. 

3. Elections [858]. 

4. Contestation [869-867]. 

Bee Appeals, XII. — Cbown Practice 
(Quo Warranto.) 



laitiatiTO 
434. 



d BefereadvBft Aott 8e« 
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I. 4. Parliamoittmry Eloetlons — Ooa*- 

testalloii. 



O'bjeetlons to aominatioit paper -» q^^ 
Dosnladon Eloetiona Aot» s. 40 — Siniiic oOl 
outside eleetoral distriot. — Per Walsh, 
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ELECTIONS. 
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J.: — ^The nomination paper under s. 40 of 
the Dominion Elections Act, does not require 
to be si^ed within the electoral district. The 
absence of the additions of the nominators 
should not invalidate a nomination paper 
where their right to vote is established, and 
no harm has been done b^ tiie omission. It 
is a case for the ap)>lication of the remedial 
provision of clause (d) of s. 31 of the Inter- 
pretation Act as to slight deviation from 
form. A clerical omission <ir mistake in the 
nomination paper of its place or date of sign- 
ing is not important. Said s. 40 providing 
that any four or more electors may nominate 
a candidate "by affirming to and signing be- 
fore a justice of the peace," etc., a nomination 
paper, means 'by ''affirming co" a verbal cor- 
roboration of, or acquiescence in, the act of 
nomination evidenced by the writing. So 
long as the paper is affirmed to and signed in 
the presence of a proper official ^t is sufficient, 
as the section does not prescribe that any 
formality shall be observed in the doing of 
this thing, or that the nominators shall know 
that such official is taking any part in tiie 
proceedings. While a returning officer should, 
oir-i before accepting a nomination paper, require 
^^^^ evidence of its being affirmed to and signed 
before a proper official, the section is capable 
of beinc; construed as not essentially requir- 
ing this for the validity of a nomination 
paper which has been accepted and acted 
upon ; and this construction should be adopted 
where it is in accordance with justice and the 
merits of the case. — Per Simmons, J. : — A re- 
turning officer is wrong in receiving a nomi- 
nation paper showing on its face that it was 
affirmed to and signed before a party who was 
not a justice of the peace, magistrate or re- 
turning officer {Two Mauntains DomkUon 
Election, Fauieuw v. Ethier, 47 S. G. R. 185, 
referred to). — A petition to unseat a candi- 
date under the Dominion Controverted Elec- 
tions Act, is bad if filed before the declaration 
of the election, notwithstanding that tiie re- 
turn is not made within 40 days after polling 
day (Yukon Election Ctue, Ch-ant v. Thomp- 
son, 37 S. G. R. 495, followed ; provisions of 
1915 amendments to the Dominion Contro- 
verted Elections Act and of the Militarv Vote 
Act, 1917, considered).— Such objection to 
the petition is properly raised at the trial of 
the issues (ss. 19 and 19 [a] substituted by 
amendment in 1915, c. 13, referred to). 

Re Bow River Bleotion, Oouge v. 
HaUiday, [1919] 1 W. W. R. 
350 (Alta.). 
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strlklnK name from 
▼oters' list wltliont good reason — 
Liabilitj to penalt7 under the Doas- 
inion Eleotions Act, s. 249. — ^An enum- 
erator appointed to make up a list of the vot- 
ers is an " officer " or " clerk " within tiie 
meaning of s. 249 of the Dominion Elections 
Act, and is liable for the penalty there pro- 
vided for a wilful act in violation of the Act 
if he without good reason strikes a person's 
name from the voters' list thereby depriving 
that person of his right to vote. — ^The admis- 
sion by the enumerator that the person's name 
was on the voters' list and that he had 
struck it off, is sufficient to prove such fact 
without the list being produced. 

Castle v. Hayes, [19191 2 W. W. 
R. 800 ; 47 D. L. R. 393 ; 12 Sask. 
L. R. 308. 



H. l.Mnniolpal Eleotions — Oandldatos. 

Qno warranto — ^Mnnioipal oonnoillor 
— ^Valuation roll — TLmml valne of pro- 

¥ertj — ^Parol evidenoo of — "UU C. 228. — 
he value embodied on the valuation roll is 
what determines the financial fitness of a can- 
didate for municipal councillor. — Parol evi- 
dence is inadmissible to vary to a higher 
figure the value of land borne on a valuation 
roU. 

Parent v. Bouifard (1919), 66 Que. 
S. C. 410. 
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of ZiaTal of Montreal — Oitiee' 



and Towns' Aot, 5362, 5363, ■. 8. — OKA 

A person who is not a resident of the town of ^^*^* 
Laval of Montreal cannot occupy any muni-' 
cipal office therein. 

Godtner v. RohitaiUe (1919), 21 Q. 
P. R. 40. 

See also 752. 



U. 2. Mnnieipal Eleotions — ^Elooto 

Voters* list — Omission from — ^Beetifl- 
oation of — Jnrisdiotion of tlie Bnperlor 
Conrt— O. P. 50; B. 8. Q. 211, 212, 240, 
244. — ^The Bnperior Oonrt may order the S55 
insertion of the name of any duly qualified 
elector upon the list of voters for the pro- 
vincial lists. 

Bedard v. Corp. of Stanhridge 
(1918), 54 Que. S. C. 406. 

The valuation roll In effect at the time de- ^a* 
termines the property qualification of alder- oOD 
manic candidates. — This roll cannot be con- 
tested or decried on the ground that it does 
not show the real value of the candidate's 
property. 

Meroier v. Martin (1918), 54 Qne. 
8. C. 457. 



Mnnioipal elootor — ^1 
of land — Damages — Proserlption — ^BC 
O. 19, 291, 300; B. 8. Q. 3387, 3388.-^ 

The bare ownenAiip of land not exceeding $50 867 
in valne does not constitute the qualification 
required for a municipal elector. — ^An action 
in damages against the officer presiding at a 
municipal election for preventing an elector 
from voting is prescribed after the lapse of 
six months. 

VaUee v. Sahourin (1918), 56 Que. 
S. C. 1(23. 



II. 3. Mnnioipal Bleetiona. 

Date — UnlUty — M. C. 246, 260, 
257, 268. — A municipal election held on 
a date other than that fixed by the Code is 
null and void. The officer presiding at the 
election cannot change the date thereof. 

Lapierre v. Mercier (1919), 56 Que. 
S. C. 261. 
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H. 2. Mnnioipal Eleotions — Contesta- 
tion* 

Mnnioipal law — Penalty^— Baftosal of o/tq 
seoretarj-treasnrer to preside at eleo- 0O9 



r 
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S78 



tion — Srror Im vnblle aotioe— M. O. 
2(S0, 254, 267» 258. — ^A ••eretMry-treMi-^ 
nrer must preside at a pnUie election on 
the date fixed -by law, though tiie public no- 
tice thereof was erroneous. His failure en- 
tails penalty. 

Bureau ▼. ^foulard (1918), 54 Que. 
S. C. 507. 



H. 4. Muiieipal Eleettons — Oontesta* 

tion* 

OnstiAS of eleoted eandldato from 
oftoe boeauso of dlsqualUioation — Ho 
Jvrisdiotion to declare relator elected* 

— As regards municipal districts, s. 78a of the 
Municipal District Act, as amended fey c. 49 
of 191S> has superseded ss. 18-31 of the Con- 
troverted Municipal EHections Act, and under 
QAA ^^^ ^' '^^ tliere is no jurisdiction in the Dis- 
OOU trict Court or a Judge thereof, on the ousting 
from office of any member of the council to 
declare an^r relator elected. — In view of the 
line of decisions in Upper Canada and On- 
taHo Courts refusing to seat a minority can- 
didate where an elected candidate is removed 
from office because of disqualification but the 
Toters at nomination did not have notice of 
any objection to qualification, the Court ex- 
pressed a hesitation to adopt a different rule. 

Rest em rel McNiven v. 8fniih, 
[1919] 2 W. W. R. 656 (Alta.) ; 
47 D. L. B. 513. 

OontroTcrtod eleotion — Oompt acts 
— TL, 8. Q. 6610-5628. — ^An election agent 
is a person working for a candidate with the 
o^i letter's sanction. — The hiring of vehides is a 
^^* corrupt act — ^ESection day extends to mid- 
night and treating electors to strong drink 
immediately after the result of the election is 
made known might unseat the new member. — 
Treating to strong drink on election day, even 
when not intended to corrupt, is, nevertiieless, 
a corrupt practice. 

Lamoniaffne v. Tremhlay (1919), 
56 Que. S. C. 893. 

Petition to unseat mnnieipal eonn« 
eillor — ^AIIIdaTit in support of — Boa- 
sons for annulling oleotion. — The gen- 
eral allegation in a petition to unseat a muni- 
cipal councillor that he owed, his election to a 
oaQ general system of fraud and corruption, oar- 
^^^ ried on by himself and ^ij his agents to his 
personal knowledge, is sufficient. — ^l%e affi- 
davit in support of a petition for quashing the 
election of a municipal councillor may be 
'based upon ibelief. — In cases of this kind the 
ordinary practice of the Superior Court 
should ibe Observed in so far as it may be 
applicahle. 

Pouliot V. Rohidouw (1919), 25 R. 
de J. 424 (Que.). 

■ 

Petitioner — QnalilLoations of — 
Municipal elector — P^oof — Pre- 
sumption — Fraudulent m'anoeuTres — 
Collusory by-law — Interrenltion — Oit- 
O^Q ^^■' Aii^ Towns' Act — R. 8. Q. 6304» 
OOO 6368, 5374. — From the moment the Court 
may presome that a petitioner in quo war^ 
ranto proceedings has all the qualifications 
required- for an elector, it becomes unneces- 
sary to produce a copy of the list of voters. — 
Such would arise in the fyling of record of the 



list of candidates with petitioner's name upon 
it — Ehridence illegally admitted in the court 
of first instance, but without objection on tiie 
part of the other side, should not be set aside 
by an appelhite tribunal.— An intervention to 
proceed to judgment upon election proceedings 
may be had even before an appellate tribunal 
as such cases are of public order. 

Ferron v. Nault (1918), 65 Que. S. 

C. &4. 



Quo warranto — Aldermen — 
sisnation of — Costs — O. P. 77, 087, 
990, 1649. — ^When, after the issue of a 
writ of quo warranto, the respondent, an o64 
alderman, resigns his seat, after due observ- 
ance of all legal formalities, and tenders and 
deposits the petitioner's costs, the latter is 
without interest to pursue the proceedings; 
if he so does, the petition will be allowed, but 
with costs against him from the date of such 
tender and deposit. 

Brosteau v. Lairaverse (1918), 26 
It. li. n.s. 231 (<Jue.). 

ProTinoial controverted election — 
Service of papers — CertilLcate of de- 
posit — Personal knowledge of matters 
advanced under oatli — One surety — 
Form of bond— B. 8. Q. 468, 459, 467, 
468, 469, 470.— Under R. S. Q. 467, any 
paper in the proceedings may be served at the o^er 
domicile of the defendant by leaving it with a O^O 
reasonable person, one of his family. — ^Wbere 
otherwise agreeing with the original, a copy 
of the certificate of the deposit required uiK)n 
an election petition need not necessarily be 
verified "by the words ** true copy." — An elec- 
tion* petition need not 'be supported by an 
affidavit . which relates exclusively matters to 
the personal knowledge of the deponent. — 
The fact that the petition is based upon the 
corrupt acts of several designated persons, 
does not require more than one deposit if no 
conclusions are had against such persons. — 
The deposit in support of the election petition 
required may be validly made by the defeated 
candidate, an elector in the division. 

Monette v. Renaud (1919), 21 Q. 
P. R. 172. 

(An appeal to the Court of King's Bench 
is now pending.) 

City of St. Jol&n — OoTcmn&ent of 
under 2 Geo. V. c 42 — Elective com- 
mission — Recall proceedings — Petition 
for rooall — OertilLcate of common clerk 
— Suflciency of — Ballot — ^^^^.^ ®' 
ofUce. — The object of the recall provisions 
of the Act providing for the government of the 
City of St. John by an elective commission (2 866 
Geo. V. c. 42) was to provide an easy and 
expeditious manner <by which the services of 
the mayor or a commissioner, who, since the 
date of his election, has lost the confidence of 
the electors, might be dispensed with, and the 
right to petition for removal under section 24 
of the Act is not limited to such grounds as 
would constitute a breach of the duties at- 
tached to the office. — ^A certificate of the com- 
mon derk that a petition for recall had been 
filed, that he had examined such petition and 
found it sufficient under the law, and that it 
was signed by duly qualified voters entitled to 
vote, equal in number to not less than fifteen 
per cent, of the toTal number of persons who 
voted at the final election last held, is a suf- 
ficient certificate under section 24 of the Act. 
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It is not necessary that such certificate should 
specify that each sig^ner had added to his 
signature his place of residence, street and 
nuni!ber, and tiiat one signer made oath to 
the truth of the statements contained in the 
petition, and that each signature is the genu- 
ine signature of the person whose name it 
purports to -be. — ^Where the recall of more 
than one otlicial is petitioned for, the ballots 
provided may contain the names of all the 
officials petitioned against, and of the persons 
offering as successors of such officials, and 
the election on such recall petitions may be 
held on the same day, at tiie same time and 
place. — The oath of the person elected may 
be taken before the mayor or the recorder, and 
it is not necessary that it shall be adminis- 
tered in the presence of the Common Council 
with a quorum present. 

E9 parte Tohin (1919), 46 N. B. 

R. 338. 



Applioatlom to vaseat reeTe of to^ 

ship—^Disqualification— Claim a^inst muni- 
Qgi7 cipality — Indebtedness to municipality for 
^^' moneys improperly received — ^M[unicipal Act, 
s. SS^—Voting for t>y-law authorizing impro- 
per tborrowing — S. 319 — Claim of rdator to 
seat. 

Rem e» rek Dart v. Curry (1919), 
17 O. W. N. 203. 



EMPHYTEUTIC LEASE. 

Empliytovtie lease and enbstitutioa 

— Tenant — C. O. 569. — The plaintiff most 

QAQ ^^tei^^ herself with the annual rexenue 

OOo under the lease, and the tender made by the 

defendant must be affirmed. 

Praeer v. Riviere du Loup Pulp Co. 
(1918), 25 R. de J. 271 (Que.). 



EMPLOYERS' LIABILITY 

ACT. 

See Mastbb and Sebvant, V. 2. 



ENGINEEB. 



EQUITABLE ASSiaNMENT. 

See Ghobb in Aonoir. n. — ^BCobtoagb, VI., 

VII. 



EQUITY OF REDEMPTION. 

See MoBTOAOE, V. 



escape. 



ESCHEAT. 

See Descent and Distbibutior, III. 



ESOBOW. 

See Deeds, III. 



ESTATES. 



See Real Pbopebty and Chattels Real. 



ESTOPPEL. 

I. Bj Record. 
XZ. By Deed, 
m. By Matter ia Paie [869, 870]. 

m. By Matter la Pais. 



Bebtor and oreditor — ^Avplioatloa mi 
paymoats* — PlalntiffB were held eetapped 
from claiming an overpayment to defendant, 
the amount in queetion having been created 
to plaintiffs' father's account and plaintiffs 
not having objected tiiereto on a going into of 
accounts between plaintiflEs, plaintiff^' father 
and defendant, as a result of which on paj- 
ment of balance then appearing due, plaintiffs 
had given release to defendant and defendant 
had given up the father's note. 

MUman and Milman v. Canadian 
Pairhanke-Moree Company, Lim- 
Ued, [19191 1 W. W. R. 923 
(Sask.). 



8al« of ofPeets wader 
ehasor ia sood f altk — Boallas la siaii- 
lar Koods — Boiailiarsoiaeat — Objects 
of naaU Talnc— €. O. 14S7» 14S9.^Thc 

sale of effects under seizure by the owner to 
a third party is to be viewed as the sale of 
effects which have been stolen; and tiie guar- 
dian may recover tiie goods upon reimburs- 
ing the purchaser, and the latter is estopped 
from pleading that the effects were of small 
▼alue. In that event he should return them 
intact 

Bourdeau v. Capuano (1918), 66 
Que. S. C. 186. 

Stay of Aotloa — ^Bcs adjndlcatas Sec 
21. 

Aetioa against Baak for Forged 
Clieqact See 247. 

Bnildlag Coatract» Tcnaiaatloat Sec 
302. 



' ^r\ 



ESadorsemeat aad DcllTcry of Bill of 
Xiadlagt Sec 266. 

Bcacwal Notct Sec 263. 

Sharclioldert See 396, 397. 

Sarcty, byt Sec 314. 

Ageaoy by: .Sec 1096. 

Blaak Traasfert Sec 1309. 

Gliaasc of BenelLeiarys Sec 1170. 

Bdastatcaftcat of lasarcdt Sec 1181, 
1183. 

Affcaoy — Estoppel of Priadpalt Boo 
1807, 1810, 1811, 1816. 
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EYOCATIOir— EVUXENCE. 



EVOCATION. 

■ — ^Prayer that a road be da- 
elared pablio — ^Partial dlsoontiaQaBea 
^-O* P. 40. 1130. — ^No evocation will lie 
571 ^ ^ <!*^® wherein damages to the extent of 
$10 are daimed for the obstruction of a road, 
nnleaa the Issaes shew real rights of others 
•asceptible of evocation. 

Beaudoin v. Durocher (1918), 55 
Que. S. G. 220. 

Proliibltioit — Certiorari — ^Beoorder'e 
Court— Jurisdiction — ^Bj-lawe — C. P. 
1292, 1003 1 62 Viet. (Que«) e. 68, ■• 
484« — ^Where no appeal is given, a case may 
872 he evoked before judgment rendered, or the 
Judgment may be revised by means of a writ 
of eertiorari. — ^The writ of prohiMtiou 
is confined to cases where no other remedy 
exists. The Beoorder's Court of the City 
of Montreal is given jurisdiction by the char- 
ter of the City in any action for the enforce- 
ment of any existing by-law of the City of 
Montreal. 

Morgan y. City of Montreal (1918), 
24 R. L. n.s. 486 (Que.). 



EVIDENCE. 

[In Civn. Cases.] 

!• Xa Court. 

1. On Motion. 

2. At Tbial. 

3. Onus. 

4. Admission [673^8]. 

5. AiTiDAViT Evidence [879-881]. 

6. Ck>MMissiON. ON [882-884]. 

7. COMMENCEMENT OV PBOOF IN 

Wbitino. 
8. Pabol Bvidenob [885-890]. 

9. DOCUMENTABT £}VIDENOE [891]. 

10. OCttBOBOKATION [892-€94]. 

11. Jttdicial Notice. 
• 12. Pbbsumptions.* 

13. Seoondaby Evidence f896]. 

14. Witnesses and Weight of 

E7IDEN0B.* 

15. Exhibits.'* 

16. EZFEBTS [898]. 

17. DisoavEBT ot* New Evidence. 

[899]. 

18. Pbivilege [900, 901]. 

19. Imfbobation [902, 903]. 

20. Obnebal [904]. 

On Appeal — See Appeal, VIII. 

XI. Out of Court. 

See CONTBACTT IV. (Vabiation)— Cbiminal 
Law, Evidbnob and Pboobdubb. 

Attuohiueut Proooedlus int 8oo 205. 



I. 4. Adn&issloB. 

Sale of laud — ^Fraud — ^Aotiou hj veu- 
dor — Puroliasor olatmlng misrepro- 
seutatiou — Evideuoe of siuiilar nftis- 
represeutatious iu other oases — ^luad* 
missibility. — In an action by vendor for 
•peoilLo porf ormauce of sale of land, where 
defendant set np defence that the contract was q.a 
induced by misrepresentation, there being con- o7o 
flicting evidence of plaintiu and defendant, 
evidence of alleged similar misrepresentations 
by plaintiff to prospective purchasers in other 
cases, intended as oorroboratiTO, and re- 
ceived subject to objection, was held to have 
been wrongly admitted, and as the trial Judge 
in giving judgment against plaintiff had not 
disclaimed being influenced by said evidence 
a new trial was directed. — Judgment of Sase 
katchewan Court of Appeal (11 Sask. L.R. 
324, [1918] 2 W. W. R. 1069), affirmed 
(Idington, J., dissenting). 

Boyd et al v. Larson, [1917] 1 W. 
W. R. 808; 58 S. C. R. 2rr5; 46 
D. L. R. 126 (S. C. Can.—Sask.). 

Due date of Notet Bee 262. 

Admlasibility — BreaoH of oontraot 
— ^Aotlou iu dawiagea — ^Faots posterior 
to institutiou of aetiou. — In en action 
for damages for loss of future profits arising 
out of a wrongful breach of partnership con- 
tract, events which happened between the date 874 
of the commission of the wrong and the time 
of the trial must be taken into account in 
estimating the loss for which the plaintiff is 
entitled to compensation and in determining 
what actually was the value of the contract 
to him at the date of the breach. Brodeur, J., 
dissenting. 

Findlay v. Howard (1919), 58 S. C. 
R. 516; 47 D. L. R. 441 I Que.]. 

Trespass — Evideuee of verbal oou* 
seut to aets eomplidued of by oue uow 
deceased — Evideuoe of deceased iu 
former action betveeu same parties. — 

In an action for trespass in mining coal from 
plaintiff's mine two witnesses testified to the 
verbal consent to defendant's acto by plain- 
tiff's manager who since the commencement of 
the action had died. The Court (McPhillips, Q75 
JJL. dissenting), accepted said evidence and 
gave judgment for defendant McPhillips, 
J.A., dissenting and agreeing with Murphy, J., 
at trial, held that upon the surrounding facts 
and circumstances a consent such as alleged 
was against all probability, and the evidence 
thereof should not be given effect to. — The 
evidence of said deceased manager of plaintiff 
in a former action of like nature in respect of 
the same mine between the same parties was 
held, per Martin, JJL. (agreeing with the trial 
Judge on this point), inadmissible, and, per 
McPhillips, J. A., admissible, in this action. 

Wellington Colliery Company^ Lim- 
ited et al. V. Paoifio Coast Coal 
Mines, LimiUd, [1919] 3 W. W. 
R. 463 (B.C.). 



Proof of identity — Alleged auciout 
dooumeuts iu proof of — Eularged 
pbotoKrapbs — Erideuee — Gousidera- 
tiou of by Court. — ^In order to establish 
the identity of a brother of the testator, who 
by his will directed his properly to be divided 
under certain circumstances between the 
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grandchildren of his brothers and sisters, cer- 
tain claimants produced a large number of 
partially torn docoments said to be recently 
discoTered under the floor and between the 
walls of the family home of some of the claim- 
ants; copies of most of these writings were 
photographed on an enlarged scale by hand- 
writing experts and put in evidence at the 
trial, and these jphotographs were used on the 
appeal to the Supreme Court of Canada. — 
After examination of tiie original documents 
and the enlarged photographs and weighing 
the conflicting evidence, the Court held that 
the documents were not genuine, and found 
against these claimants. 

Re Cochran* $ Trust$; Rohinton v. 
Simp$on (1919), 47 D. L. R. 1 
[S. C. Can.— N.S.I. 

Pr«J«dloial to party si^iAS—AUeKa- 
tion of mistake — Compoteaoy of trial 
Jadse to deelda — ^AppeUato Court set- 
ting aside ILadinc. — When a statement 
has been made prejudicial to the case of the 
person making it, and it is alleged that it was 
g77 made under a mistake, no one is so competent 
to decide whether that allegation is correct 
as the judge who hears the evidence and can 
observe the manner of those making it. — The 
finding of a judge under those circumstances, 
that tiie explanation is an afterthought and 
should not be accepted, ought not to be set 
aside except under very special circumstances 
shewing that the judge has misapprehended 
the evidence or the effect of the documents put 
before him. 

SJSf. "BorffhOd** v. D*Eniremont; 
S.8, " BorghUd *' v. W. H. Jordan 
d Co,: 8.8. *' BorghUd" v. Boudr 
reau (1919), 46 D. L. R. 344 
(P. C— Ex. Ct. Can.— S. Ct— 
Can.— N.S.). 

Oontraet — Eridenoe to vary or oon- 
tradiot written asreement. — Where de- 
fendants executed a contract under seal ad- 
dressed to W. reading, " In consideration of 
your advancing us the sum of $5,0(X), we 
hereby jointly and severally covenant . , • . . 
Q7Q ^ repay you the said sum of $5,0(X) within 
OiO ^ , . ^ etc., and it appeared in evidence 
that the said sum was advanced to the de- 
fendants, it was held in an action by the trus- 
tees of W. deceased that defendants should 
not have been allowed to adduce evidence to 
show that the said sum was a gift to the 
church or that it was intended that all the 
members of the congregation should sign said 
agreement. 

Alexander v. Leivinoff, [1919] 2 W. 
W. R. 808 (B.C.). 
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I. 6. Affidavit Evidenoe. 

Attaelimont of Debtsi See 186, 187. 

Practice — Rale 561 — Oroes-czaiaina- 
tion on affidavit. — A plaintiff is entitled 
to cross-examine upon an affidavit filed by a 
defendant under Rule 561 for the purpose of 
having the period of vacation before deliver- 
ing defence. 

Merchants Bank of Canada v. Oood, 
[1919] 3 W. W. R. 269 lAlta.) ; 
47 D. L. R. 702. 

Sedactioat See 2040, 2043. 



laf ormatiam and IboUef— Affidavit of 
— Source of iafonaatiiim — Ri^lit to 
oat etaadlAS Iniaber — latcrcet in land 

— ^AMMsaaaent.^ — ^The C^onrt will not refuse 
to ooDsider an affidavit produced in answer to 
affidavits apon which a rule absolute for a 
certiorari to remove an assessment and a 
rule ntsi to quash the same were gnuitedt on 
the objection that it is based only on informa- 
tion and belief, if it states the source of the 
information. — The standing lumber on a block 
of land on which a lumber company has re- 
served the right to cut for a period of five 
years, is an interest in land and liable to be 
assessed as such. [See also 187.] 

The King v. The Aeeeeeore of the 

Town of ManfeviUe (1919), 46 N. 
B. R. 330. 
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Declaration nnder oatb — Rale of 
practice 47 — O. P. 24 ct acq. — ^A dedara- ggl 
tion received before a justice of the peace in 
the United States is not a ewom dedaration 
within the purview of the law. 

Laoroiw v. Chabot (1919), 21 Q. P. 

R. 214. 



I. 6. Evideneo on Oonuaiaaion. 

IHsoretion of Ooart — Imposing of 
oonditiona — Action on Uf o inaaranee 
policy — Defence of f^and. — In an action 
on a life-insurance policy for ¥2,0()0, wherein 
the defence of fraud was raised, held, on the qqq 
application of the defendant, that a commis- ooZ 
sion should be granted for the examination of 
a physician who had attended the deceased 
(the expense of bringing the physician to the 
trial would have been, it was alleged, $760) ; 
but the Court imposed the condition that a 
Judge should have discretion, on application 
l>y tile plaintiff before trial, to refuse to per- 
mit the depositions to be tised. {Peters v. 
Perras, [S. G. of C] 13 Alta. L. R. 80, and 
other cases referred to). 

Lang V. Northern Life Assurance 
Company, [1918] 3 W. W. R. 
1016 ; 14 Alta. L. R. 140. 

Rogatory commission — Witness in 
foreisn land — ^Interrogatories sabject 
to comaicnccment of proof in ^rritinc 
— Evidence taken ander rescrre— C. P. qqq 
380. — Interrogatories under a rogatory ooO 
commission are, in part, subject to the same 
rules as those governing witnesses who are ill 
or absent. — Where there is doubt as to the 
appositeness of the proposed questions in view 
of their inadmissibility in the absence of a 
commencement of proof in -writing, they 
should be allowed to issue, nnder reserve of 
the objection. 

Continental, etc. Co. v. Price Bro* 
thers (1919), 56 Que. S. G. 339. 

Discretion of Oonrt — Imposing of 
conditions — ^Action on life invaranoo 
poUcy — ^Defence of frand* — ^The granting 
of a commission to examine witnesses abroad Qr\jt 
is a matter of discretion. It is more freely oo4 
granted in the case of a mere witness than in 
the case of a party and much more freely 
for the examination of a defendant than for 
that of a plaintiff. The nature of the issue 
upon which the evidence is to be given is an 
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important consideration, and the Coart may 
impose conditions (Park v. Schneider, 6 Alta. 
Jj. B. 423, 2 W. W. R. 1022 ; FideUiy Trust 
Co, V. Schneider, 6 Alta. L. R. 446; 6 W. W. 
B. 237; Kaye v. Bumsland Addition, Ltd., 
8 W. W. R. 1064, cited) .—In an action on a 
life-inenrance policy for $2,000, wherein the 
defence of fraud was raised, held, on the ap- 
plication of the defendant, mat a commission 
should be granted for the examination of a 
physician who had attended the deceased (the 
expense of bringing the physician to the 
tr^l would have been, it was alleged, $700) ; 
bat the Court imposed the condition that a 
Judge should have discretion, on application 
by the plaintiff before trial, to refuse to per- 
mit the depositions to be usedl (Peters t. 
Perr<u, [S. C. of C] 13 Aita. L. R. 80, and 
other cases referred to). 

Laing v. liorthem Life Asswranoe 
Company (1919), 14 Alta. L. R. 
140. 



I. 8. Parol Evidenee. 

AcreMnemt to pay — Priao flcbtfl — 
Illegal and immoral oontraot — C. O. 
090, 1233» 1027.— In the absence of a 
commencement of proof in writing, parol evi- 
dence is inadmissible to prove an agreement 
whereby a member of a sporting club agreed 
to pay his share of the expenses incurred by 
the dub and paid by its presldenL— An under- 
taking to promote prize-fights is illegal and 
contrary to public morals. 

Bithell V. Butler (1918), 55 Que. 
S. C. 62 ; 30 Can. Or. CJa. 275. 

Ooatraot — Antlieiitio deed — Parol 
OTidence of — Error of faet — Suit to 
roetify— O. O. 002, 1233, 1234.— Parol 

evidence is not admissible to prove error in an 
authentic deed of sale when it is an error as to 
the covenants; but it is admissible to prove 
errors in the drafting of the deed. In such 
event the complaining party has an action to 
correct the mistake. 

Black V. Amyot (1918), 56 Que. S. 

O. 34. 

Delegation of payment — Parol evi- 
denoe — PriTato writings — Date of — 
Oommeneement of proof in irriting; — 
C. G. 1176, 1220, 1233.— Where tbe 
purchaser, under a deed of sale, undertakes to 
pay to a person delegated to receive the 
money, he cannot establish, as against the 
latter, by parol evidence, the date of a private 
writing whereby the delegation was set aside 
before the acceptance thereof. — ^Evidence does 
not constitute a commencement of proof in 
writing unless it is positive and makes likely 
the fact which it is sought to prove.*— (An 
appeal to the Supreme Court of Canada is 
now pending.) 

UoHn y. St. Pierre (1919), 56 Que. 
S. C. 474. 

Palae representations — Sale of land — 
Written oontraot — Parol ovidenoe — O. 
O. 1283, 1234.-^FrauduIent practices to 
secure a signature to a contract may be 
proved by witnesses in every case. 

Dupiem V. Three Rivers Realty Co, 
. (1918), 28 Que. K. B. 24. 

Wiring of serrioes — Contraot — O. O. 
1600.-^. C. 1690 is applicable to work 



done under contract exclusively. In all other 
cases respecting extras, parol evidence is ad- 
missible. 

Renaud v. Bemier (1919), 25 R. L. 
njB. 389 (Que.). 

Verbal asreement modifying; written 
oontraet — ^Adndssibility of parol eri- 
denoe — O. O. 1234. — Where the amount at 
stake does not exceed fifty dollars, or it is a 
commercial matter, parol evidence is admis- 
sible of a verbal agreement modifying a writ- 
ten contract 

Roy y. Doyon (1918), 55 Que. S. C. 

217. 

Weight of Snok Eridenoes Bee 87. 
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I. 0. Doenmentary Evidenee. 

Proving by-law of mnnieipaUty. — 

A by-law of a municipality, although not cer- 
tified to be a true copy by the secretary and a 
member of the councU as required by s. 165 
of the Rural Municipality Act, was held 
under s. 11 of the Evidence Act (R. S. S., 
1909, c. 60) to be properly proven as it pur- 
ported to be certified under the seal of the 
corporation and the hand of tiie secretary- 
treasurer. 

Althouse V. Besana et al., [1919] 3 
W. W. R. 725 (Saak.) ; 49 D. L. 
R. 158. 

I. 10. Corroboration. 

Evidenee of Aoeompliee — Oorrobora- 
tion: See 1201, 1244, 1260 (Stool 
piffeon). 
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Ezeontore and administrator* — ^Deeda 
— ^Tmata — ^Beal property — ^Pleadince — 
Frand. — Defendant's evidence that she 
bought certain land for herself and with her 
own money, and gave quit claim deed there- 
for to her husband without any consideration 
to enable him to be assessed for it and to 
vote, was given effect to as against the de- 
ceased husband's administrator although not 
corroborated on all points. — Although the 
quit claim deed expressed a consideration of 
$100, defendant was at liberty to show this 
was never paid. — It would have been a fraud 
of deceased to deny the trust and claim the 
land as his own, and it was equally a fraud 
for his administrator to do so. Plea of 
frand by amendment allowed to enable de- 
fendant to meet s. 109 of t^e Land Titles Act 
making certificate of title conclusive evidence. 
— Parol evidence was admissible to prove the 
trust. — Judgment given declaring that de- 
fendant is absolute owner of the land and 
her husband was trustee thereof for her. — 
References to authorities. 

In re Lang Estate, Western Trust 
Company T. Elizaheth L<mg, 
[1919] 1 W. W. R. 661 ; 12 Sask. 
L. R. 94. 

Corroboration — Aetion Acainst Eze* 
enter I See 1843. 



Exeontors — Aetien by, to reeoTer 
anms of money lent by testator — De- ono 

fence — Gift of one sum — Evidence — CJorro- o9o 
boration — Entry in diary — Insufficiency — 
Evidence Act, R. S. O. 1914, c. 76, a 12— 
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Extended term of credit as to other sum — 
Acknowledgment — Debt — ^Release by parol. 

Gardiner v. Shield (1919), 17 O. W. 
N. 214. 

Promise to Marry t See 503. 

PartnereMp — Claim of '■lurviTins 
partner against deoeaeed'e estate for 
oontribution for partnership loeeee — 
Provins oral partaerehip acreement — 
Extent of eorroboration required. — T. 
and S. had been partners in building and 
operating a grain elevator, T. being manager. 
Subsequently they and others formed a com- 
pany which took over the business. S. died 
and on an action being brought by his execu- 
trix for the pri<te of grain delivered to the 
company, T. assigned to the company, and it 
counterclaimed for, a claim by T. against S. 
for contribution for losses in the business 
while they were partners. These losses were 
incurred in the buying and selling of grain, T. 
aUeging that T. and S. were partners in 
equal ^ares therein. S.'s executrix admitted 
that there was a partnership as to the 
building of the elevator and the operation 
of it for the storage of their own and others' 
grain, 'but not in the buying and selling of 
grain. There was no written partnership 
agreement. T. had done all the business of 
the partnership. He had one bank account 
in his own name through which all the finan- 
cial transactions of the partnershi]^ were con- 
ducted, as well as matters in which he was 
otherwise interested, S. not having objected 
QCkA ^^ ^^ arrangement After S.'s deatii, T. 
oV^4 'bought and paid for shares of S. in the com- 
pany. No claim was made against S. or his 
estate until after this action was brought — 
At the trial Walsh, J., found in favor of T. 
and directed a reference. This was upheld 
on an equal division of the Court, Harvey, 
O.J., and Stuart, J., for allowing appeal, Sim- 
mons and McCarthy, JJ., for dismissing it. — 
^ Per Harvey, C.J. : It was not sufficient for T. 
to make out a prima facie case to be met by 
the other side. By his occupying a fiduciary 
position a special burden, and by S. being 
dead a further burden, was placed on him, and 
convincing evidence was required to establish 
his position. On the evidence the probabili- 
ties were against the view that S. either ex- 
pressly or impliedly authorized any specula- 
tive buying and seMing of grain as was in- 
dulged in ; whatever the nature of the author- 
ized partnership business was, the evidence 
was (blt from establishing any deficiency for 
whicih S.'s estate was liable. There was no 
corroboration of T.'s evidence that their 
shares in the partnership were equal, while 
there was evidence suggesting they were not. 
T.*s evidence showed that their respective 
interests were settled by agreement so the 
statutory implication of equality was not ap- 
plicable. — Per Stuart, J.: — ^To substantiate 
fais claim T. must prove not only that there 
was a partnership but what were the terms of 
it; and the corroborative evidence must ex- 
tend to the terms. There were facts Indicat- 
ing ih&t the partners were not on an equal 
footing; there was ground for believing the 
losses were due to T.'s mismanagement. In 
the dlrcamstances, before the surviving part- 
ner should get Judgment for the sum claimed 
as one4uilf the fina*s losses, which claim he 
had not made during deceased's lifetime, he 
must establish affirmatively either that there 
was no agreement made as to their respective 



diares (thus making applicable the general 
rule as to equal division laid down in s. 26 of 
the Partnership Ordinance), or that there 
was a direct agreement that they should be 
equal partners, and also that his testimony 
on either of these points should be corrobor- 
ated. — Per Simmons, J.— There was evidence 
to support the conclusion of the trial Judge 
that there was a partnership in dealings l^ 
yond those first contemplated. Although there 
was no evidence corroborating T.'s allegation 
of the actual terms of otnl agreement that 
the partners were to sbare alike in profits and 
losses, corroboration of a material element of 
the contract, such as the formation of the 
partnership and the subsequent extension 
thereof, is sufficient to satisfy the Alberta 
Evidence Act (Foyer v. Le Page, 7 W. W. B. 
933). In view of T.'s conduct of the business 
the onus is on him in the reference to estab- 
lish every transaction in which he claims S. 
was a partner. — Per McCarthy, J. ; — The evi- 
dence justifies the condasion that S. was a 
partner in the general grain business in its 
expansion beyond that ^originally intended. 
The evidence shows ample corrol>oration of 
T.'s claim. 

Bimpeon v. The Ta$ker'Bimp$on 
Grain Company, Limited, [19191 
3 W. W. R. 928 (Alta.). 

Seduction — Corroboration: Bee 2042. 



I. 12. Presumption. 

Liability for tort — Tnanlmate tbinc 
— ^Loan of unloading crane — Owner- 
sbip — Care of tbing — ^Borrower — ^Pre- 
sumption of fault — Proof to eontrarr 
— <;. O. 1063, 1054, 1776.— The unload- 
ing crane in question was upon the land and 
was immovable. The presumption against 
the person in charge of a thing as to liability 
in damages is rebutted when such person 
proves no fault or negligence on his part 

Nantel v. daition (1919) , 25 B. de 
J. 397 rQue.). 
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I. 13, Secondary Eridenee. 



Assault and wrong^ful in&prisonmcnt 
— ^Action for — ^Loss of urarrant of ar- 
rest — ETidenoe as to regularity of. — 

At the trial of an action for assault and 
wrongful imprisonment, the warrant of ar- 
rest could not be found. It was proved that 896 
the defendant had the warrant prepared by a 
solicitor and took it to the justice, who com- 
pared it with the form in the statute; found 
it correct and thereupon signed it: — Held, 
that this was sufficient proof of the form 
and contents of the 'warrant The form in 
the statute concludes with the words ''Given 
under my hand and seal." — Held, that there 
was prima facie evidence that the warrant 
had been issued under the seal of the justice. 

Taylor v. Dumo (1919), 45 D. L. R. 
450 (N.S.). 



I. 14. Weisbt of Evidence. 

Reference 3. 

Witnesses Swearing to HegatiTe and 
Positive ! See 86. 
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I. 16. Eziabits. 

Judsment ordering tlieir ILllns — ^Mo- 
tion to reject tliem — Amendment — 
Notiee. — If a female plaintiff, in compli- 
ance with a judgment ordering her to file 
certain documents establishing her matri- 
monial status and the filiation of her chil- 
dren, files documents which, on their face, 
do not bear out her contention, accompanied 
Qf.M with an afildavit stating that they do sunport 
09f her right of action, such documents will not 
be rejected from the record, but defendant's 
right to urge his grounds of objection by 
pleading or otherwise at the trial will t)e re- 
served. — An amendment to^ a dedairation, 
filed without notice to the opposite party, 
after a motion to compel the filing of e^Qiibits 
has been granted, will be dismissed, under re- 
serve* 

Adler v. Monireai Tramways Co. 
(1919), 21 Q. P. R. 227. 



I. 16. Experts. 

A judgment, upon the duties of experts, the 
ftOft ™^^^ which govern them, and the effect of 
wO their report 

BirU V. Deamarieau (1918), 55 
Que. S. C. 378. 



I. 17. IMfleevory of New JSridenoe. 

Application to introdnoe newly dia- 
eorered — Neeossity of eliowlns renson- 
aMo diliseneo — ^Application refnaed. — 

The rule with respect to applications for 
leave to introduce newly discovered evidence 
is that the newly discovered evidence 
moat be such as reasonable diligence on the 
QQQ part of the party offering it could have se- 
°^^ cured before the trial or hearing; the newly 
discovered evidence must be material, going 
to the merits of the case, and not merely 
cumulative or corroborative, and must be 
such as ought to le decisive; of the case. — An 
aflidavit offered in support of the application 
is fatal to it where it is shown that the mat- 
ter of obtaining further evidence had been 
under consideration and was abandoned, and 
was only taken up again after an adverse 
decision had been given. 

Re Cochran' H TrusU (No. 1) 
(1919), 52 N. S. R. 271. 
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I. 18. PriTilese. 

ICilitary Serrice' Act — Refneal of 
pablie oficer to divulso state secrets — 
Rnle nisi — C. P. 332. — A Gourt cannot 
order an answer to questions put to officer 
of the Department of Militia and Defence 
who has received instructions from his su- 
perior officer, under the Act cited, not to 
divulge anything relating to State secrets. 

In re RhewUi (1918), 20 Q. P. R. 

187. 

,^^ Solicitor and client— PrtTilcKcA com- 
901 mmnications — Rule not eztondins to in- 



stmctions to conunon soUoitor in pres- 
ence of botH parties. — The privilege of a 
client that his solicitor must not be admitted 
to disclose confidential communications does 
not extend to the non-admission of evidence of 
instructions given to a common solicitor in the 
presence of both parties. 

WUson v. McLelUm, [1919] 3 W. 
W. R. 62 (B.C.). 



I. 19. Improbation. 

Deed to wbieb defendant is not a 
party — C, P. 226. — A party, filing a docu- 
ment, which he subsequently desires to have 
set aside as not having been signed by him. 
may be permitted to do so, by petition, ana 
this notwithstanding the opposite party does 
not figure in the deed and that all the signa- 
tories thereto are not made parties to the 
proceedings. 

OuUhault v. Banque d^Hochelaga 
(1919) 21 Q. P. R. 48. 

Notarial deed — Original of, lost — 
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Presnm^on — O. O. 1211; O. P. 230. — ^^ 

Improbation cannot be had against a copy of 903 
a deed, even though, through error in the 
number thereof, the original cannot be dis- 
covered. — Grounds in improbation of notarial 
deeds must be clearly established. 

Sylvmire v. Boucher (1918), 25 R. 
L. n.s. 220 (Que.). 



I. 20. OeneraL 

Statutes — ForeisB statnte — Con- 
struction. — In applying the law of a 
foreign state, the construction shown by the QAA 
evidence to 'be placed upon the provision of ^^^^ 
its statutes by the Courts of that state must 
be given effect to. The interpretation cannot 
depend on the view taken of it by the Gourt 
here. 

AlUn V. Standard Trusts, [1919] 8 
W. W. R. 974 (Man.). 



EXCEPTIONS. 

Exception to the form — Nullity — 
Prejudice— C. O. 16; O. P. 73, 74, 117, 
110, 121, 174; & 8. Q. 1460, 1460» 
7608. — Wliere an exception to the form 
is substantial, it necessarily involves the 
nullity of the proceeding objected to; but 
where the informality is merely accessory or 
relative, it may be corrected under conditions 
levied by the Court. 

Reford v. The Stadium (1918), 20 
Q. P. R. 150. 
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Action in simple warranty — ^Declina* 
torj exception-— -C. P. 08. — A defendant 
to an action in warranty issued against him 
in the district of Beauce, and based uiion a 
contract made in Montreal with the princi- 
pal defendant, cannot, by declinatory excep- 
tion, set up — ^1, That he is domiciled in On- 
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A.D. — 10 
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!'« "ID 
upon 



tario wherein the action was served 
him; 2, that the cause of action took rise in 
the city of Montreal, because a defendant in 
warranty* wherever he may reside, must be 
summoned before the Court before which the 
ori^nal proceedings have been had. 

Vachon v. Montreal Ahatioir$, Lim- 
ited (1916), 20 Q. P. R. 174. 

Snlt dlnnisaed upon preliminary ex- 

Qf\rT eeption to tlie form — Ooata. — ^The dismis- 

«^^ I sal of a suit upon preliminary exception is to 

be viewed as the nou-rait of a contested 



case. 



Duggan y. Howard (1918), 20 Q. 
P. B. 146. 



Summarj prooedure — Suit 'vrronc- 
fnllj ti^en under tliat bead — ^Defend- 
ant's remedy. — If a suit has been wrong- 
Qf\Q fully taken under the head of summary pro- 
u\)0 ceedings, the defendant should raise objection 
by exception to the form and not by motion 
to strike out the words "summary proceed- 
ings." 

Tordoroipitz v. Fritsr (1919), 20 
Q. P. R. 365. 

Dilatory exception — Proof before 
adjudication — Misjoinder — Option — 
O. P. 166, ee. 7, — ^Upon a dilatory excep- 
tion an order may not go for "proof before 
adjudication." A suit directed against a 
rxf^r^ municipal corporation to have quashed a re- 
uVu solution respecting a vacancy in its council, 
and against the occupant appointed by such 
resolution, embodies two issues which are not 
contradictory, and a dilatory exception see- 
ing that option be taken between them will 
be denied. 

City of borel v. Brousseau (1918), 
^ R. L. n.s. 162 (Que.). 



EXECUTION. 

I. Kinds of £xeontion — Rosistra- 
tion — ^Renewal. 

1. Fi. Fas. 

2. Othee Wbits. 

3. In Inferior Courts. 

4. Writs out of Inferior Courts. 
H. Generally. 

1. Time of Issue. 

2. Seizure. 

(a) Fortnalitiee, 

(b) What is seizdble [910-911]. 

d. Exemptions. 
4. Sale [912, 913]. 
6. Stat. 

6. For Costs — [Costs of Sei- 

zure. See Sheriff and BAn> 
iff [914]. 

7. General [915-917], 
m. Equitable Exeontions* 

TV. DisooTory in Aid [018-922]. 

V. Analosons ProoeedinKs. See At- 
tachment — ^Replevin. 



VI. SHerilTs and Bailiffs. See Shee- 
iffs and Bailiffs, for Duties, 
etc., of Sheriffs. 

[General Cross Referenees.] 

Homestead — Jadgment, X. (Enf oroe- 
■tent by Begistratlopty ete.) 

Company Beins T^onnd npi See 302. 

Insnranoe Moneys s Bee 1171, 1172. 

Interpleader Cases: See 1190, 1194. 

On Jadgment (Acainst Administra- 
tor)! See 1274. 

Generally! See 1279, 1281. 



n. 2. (b) Wbat is Seisable. 
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Real property — Ezeontions- 

— Mortj^asor boldins lease frona 
morti^aKee — Land sold nnder ezeen- 
tion snbjeet to mort^i^se — Crops soim 
by morti^asor as lessee passing on sneb 
sale— Tbe I.and Titles Aet, 1917, a. 
149 (3). — Mortgagees of land took posses- 
sion and leased to the mortgagor who sowed 
a crop. Subsequently and before any of the 
crop was cut the land was sold under execu- 
tion and a transfer given subject to the 
mortgage. Subseqaently the sheriff under an 
execution against the mortgagor seized the 
crop, some of which was then cut and some 
not cut: — Held (Lamont, J. A., dissenting). 
The crop passed with the land to the pur- 
chaser of the land at the execution sale. The 
fact that the execution debtor while holding the 
legal estate to the land also held title as lessee 
from the mortgagee, did not prevent the sheriff 
from conveying all of the estate which the 
execution debtor had. So far as the rights of 
the execution creditors were concerned the 
execution debtor's title as lessee merged in 
his title to the freehold. Once the sheriff had 
the right, under the execution under which he 
sold, to sell the land, he had the right to sell 
all of the execution debtor's interests therein. 
The effect of s. 149 (3) of the Land Titles 
Act, 1917, is to prevent the execution debtor 
from in any way dealing with the land, in- 
cluding the acceptance of a lease, except sub- 
ject to the rights of the execution creditor. 

Nichol V. Pedlar d Johnston, [1919] 
3W. W. R. 713 (Sask.). 

Mortg^asee in fee — Hot in possesion 
— ^Estate of, not seisable in possession. 

— The estate of a mortgagee in fee who has ^- - 
not taken possession of the land is not seiz- 911 
able in execution on a judgment against him. 

- Ciceri v. Burino (1919) , 45 D. L. B. 
340 (N.S.). 



II. 4. Sale. 

Sotting aside of Jndieial sale — 
Frandnlent praetiees — O. O. 993, 1032| 
O. P. 637, 668.— In this case a Judicial q-io 
sale was set aside as it is established that it «^JLiB 
has been attended with fraudulent practices. 

Orunikiger v. Bertrand (1918), 28 
Que. K. B. 1. 

Seisnre and sale of land — ^Disenssion 
of niOTable property — ^Demand of pay* 91 S 
ment— G. P. 609, 614, 617, 630; R. P. 

60. — The debtor, ordered to surrender real 
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estate, which he refuses to do, cannot, upon 
the Bubflequent attachment of the land, ask 
that hia movable property be first discussed. 

Brien v. Rohert (1918), 54 Que. S. 

G. 309. 



XI. 6. Ezeoution for Oosta. 

JndKinent for ooata reeovered hj 
plaiatiir asAinat defend«at»~Death of 
ptlaintiff after judgment — ^Praecipe order con- 
Q^A tinuing action in name of executrix as plain- 
ifl^ tiff — Issue, by plaintiff by revivor, of execu- 
tion for costs — ^Probate of will not yet 
granted to executrix— Siaj of proceedings in 
action until contest in Surrogate Court at an 
end — Rules 301, 566 — Defendants discharged 
from liability upon payment of taxed costs 
into Court. 

Smith v. Ontario and Minnesota 
Power Co,, Limited (1919), 16 
O. W. N. 187. 



U. 7. GenoraL 

Creditors* Belief Act — Claim to shai^ in 
fund realized hy sheriff— B. iS. O. 1914, c 
•16 81. 8. 7 — "Debts which are overdue"— 
SoUoltor's daim for costs incurred by debtor 
— ^Necessity for delivery of bills of costs — 
SolicHors Act. B. S. O. 1914, c. 159. 

Re McClemont and Grain (1919), 
16 O. W. N. 52. 

^-^ Judgment — Execution — Motion to set 
VlD aside — "Benewal" of former application. 

Hunter v. Perrin (1919), 15 O. W. 

N. 359. 

Jndsmemt declaring right to future 
paymente — Abeenoe of direction for 
PAymeat or reeoverjr — ^Rnle 533. — The 

distinction between a judgment that " the de- 
fendant do pay to the plaintiff" a sum of 
money and a judgment that '' the plaintiff do 
recover against the defendant" a sum of 
money, is obsolete, and a judgment in either 
form is sufficient to found an execution (Bule 
533) ; but before any execution can Issue 
there must be a judgment directing either 
017 payment ot recovery of money. — The plaintiff 
^*- < was the holder of a membership certificate in 
the defendant society (a friendly or benefit 
society), under which, on attaining the age 
of 70, he became entitled to $1,000. By 8.-S. 
5 and 6 of s. 163 of the Ontario Insurance 
Act, R. S. O. 1897, c. 203, as enacted by 3 
Edw. VII, c. 15, s. 8 (O.), the society was 
permitted to pay the $1,000 in 10 annual 
instalments of $100 each. Five of the pay^ 
ments had been made before this action was 
brought. The society did not make the sixth 
payment; and, by the judgment in the action 
(10th June, 1914), it was declared that the 
statute was not to be construed as meaning 
that a member must continue to pay the 
membership dues during the 10 years, and 
that the plaintiff was entitled to receive in 
1915, 1916, 1917 and 1918, the $100 per 
annum called for by his contract as varied 
under the authority of the statute, without 
payment of any assessment. The judgment 
directed payment of the $100 due on the Ist 



May, 1914 : see Qrainger v. Order of Canadian 
Home Circles (1914), 31 O. L. B. 461, af- 
firmed (1915), 33 O. L. R. 116. The $100 
awarded by the judgment was paid. The 
sums declared payable in the subsequent years 
were not paid, and in 1918 the plaintiff issued 
a writ of execution therefor upon the judg- 
ment : — Heldj that a direction for payment op 
recovery of these sums could not be implied 
from the declaration of right, and therefore 
the ex6catio^ was irregular. — HeUd, also, that 
the judgment as issued was in conformity with 
the judgment as pronounced. — Held, however, 
that the plaintiff was entitled to an order by 
way of supplementary relief, under Bule 
523, directing payment of the four sums. — 
Scope of the rule considered. — Hoffman v. Mo- 
Cloy (1917), 38 O. L. B. 446, distinguished. 
— ^A retrospective statute will not inter- 
fere with rights that have already passed into 
judgment unless the intention of the Legisla- 
ture so to interfere is clearly expressed; it 
cannot be inferred from a mere expression of a 
genenil retroactive effect — Re Merchants Life 
Association (1901), 2 O. U B. 682. followed. 
—Therefore the Act, 5 Geo. V. c 30, which 
amends the Ontario Insurance Act, B. S. O. 
1914, c. 183, by providing that no person who 
has become or may become entitled to an 
instalment under the earlier Act shaU be en- 
titled to receive payment unless be continues 
to be a member of the society and pays his 
dues, though restrospective in its operation, 
did not relieve the society from liability. — 
The plaintiff was not bound to resort for pay- 
ment to a fund of $200,000 provided by the 
society, which had been distributed. By the 
judgment in appeal, 33 O. L. B. 116^ at p. 
119, it was decided that the plaintiff was 
entitled to be paid without discrimination as 
to the source of payment. — Amendments to 
the constitution of the society, made in 1915, 
though intended to be retroactive and to in- 
clude the plaintiff, could not interfere with the 
judgment; and there was nothing in an Act 
respecting the society, passed in 1917, 7 Geo. 
y. c. 99, which indicated any intention to 
interfere with the judgment. 

Chrainffer v. Order of Canadian 
Home Circles (1919), 44 O. L. B. 
53. 



rv. IHseovery In aid of XSzeeutlon. 

Matters not ivltliln party's know- 
ledge Imt wltMn his agent's knowledge 
— Matters on whlok party swears lie Is 
Ignorant — Natnre of order In ease 
party has not Informed Himself froat 
agents. — Under the Saskatchewan Bules of 
Ck>urt the same principles apply to an exam- 918 
ination for discovery in aid of execution as to 
an examination for discovery before trial.-^ 
The party examined is bound to obtain in- 
formation, and answer thereon, as to matters 
done by his agents and servants in Uie 
course of their employment or he must show 
sufficient reason for not doing so. He most, 
if necessary, examine documents in his posses- 
sion or power. All documents which he has 
a right to inspect, provided he can enforce 
that right, are in his power. But there is 
no obligation on him to apply for informa- 
tion to persons who are not or have not been 
his agents, nor to seek information whidk is 
equally accessible to both parties, and which is 
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919 



920 



921 



922 



I 

not either in his own possesflion or knowledge 
or that of his agents or persons within his 
control. — ^No order can be made to obtain 
from defendant discovery on matters on which 
he swears he is ignorant and where it does 
not api>ear that he has the means of acquir- 
ing the knowledge. The Court can give plain- 
tiff no more than what defendant swears he 
Is able to give. And it cannot on the qneft- 
tion of insufficiency try whether it is true 
or not. — ^If the Court decides that the party 
examined has not disdiarged his duty of in- 
forming himself on matters within the know- 
ledge of agentSi etc., the order granted should 
not be in the nature of a mandamua to com- 
pel him to inform himself, but for an order 
that he attend aiid make sufficient answer to 
the questions not so answered before, or in 
the alternative be committed for contempt 
The notice of motion should particularize the 
answers complained of. 

Badger v. Toroaoff, riW9] 1 W. W. 
R. 919; 12 Sask. Ii. B. 96; 46 D. 
L:R.688. 

EzaminatioB of debtor after Judg- 
ment — Notice of anotioB — Order — OItII 
ImprlsonBieiit— O. P. 6, 82, 207, 60O- 
692, 884; Rvle of Praotioe, 62. — A 

debtor served with a notice to appear for 
examination after judgment should be sum- 
moned by subpoena and not by an order of 
the -Court. — If served with an order^ a copy 
of the petition seeking such order should be 
signified to him. — ^AU formalities relating to 
civil imprisonment are to be strictly observed 
as they have in view tbe restraining of the 
liberty of the individual. — A rule issued with- 
out copy of the petition therefor being served 
upon him will be set aside as irregular and 
void. 

Ihhoison v. VAuiorite, Lid. (1919), 
21 Q. P. R. 23. 

DiseoTorjr — Ezeevtion — Examina- 
tion of judgment debtor — ^Necessity of return 
of nulla bona on writ of execution before or- 
der for examination. 

In re Prudentiai Life Inauranee 
Company, [1917] 3 W. W. R. 428 
(B.C.). 

Jadnieiit debtor — Motion to com- 
mit — -Failure to attend for examination — 
Unsatisfactory answers — ^Rule 587 — Forum — 
Court or Chambers — ^Rule 207 (4) — Notice 
of motion — Necessity for setting out answers 
complained of — Undertaking to attend and 
answer— JOompliance with — ^Dismissal of mo- 
tion — Costs. 

Thackeray v. Brcnon (1919), 17 O. 
W. N. 171. 

The Land Titles Act, s. 62, s.-fls. 2, 
3 — Judgment for moncjs sccnred hj 
agreement of sale of land — Ho rlgbt 
to examine nntU land sold. — ^Rule 634 

giving plaintiff the right to examine a judg- 
ment debtor contemplates only a case where 
a judgment is for money presently due and 
the subject of an execution, and, in view of s. 
62 (as enacted in 1919) of the Land TiUes 
Act, does not aipply in the case of a judgment 
for moneys secured by an agreement of sale 
of land until sale of the land and due applica- 
tion of the purchase moneys. — ^The provisions 
of said s. 62 apply to the case of a guarantor 
against whom judgment is recovered on his 



covenant that on demand he would pay 
moneys in default under the agreement. 

Latimer v. Dap et al., [1919] 3 W. 
W. R. 618 (Alto.). 



EXEGXTTOBS AND ADMIN- 
ISTBATOBS. 

I. Tko Ofteo. 

1. Pendente Lite. 

2. Gbnbkaixy. 

II. Probate and Administration* 

1. JUUSDICXION [923]. 

2. Pbobate. 

3. Adhinistbation [924, 925]. 

4. Bonds [926]. 

m. Interest of RepresentatlTo In 
Deceased's Property [027]. 

IV. Dntles of tko BoprosentatlTe 
[928-933]. 



V. His Powers and nigkU [984- 
940]. 

VI. ms IdaMUtles [941, 042]. 

VII. Administration hj tlie Gonrt 

[943]. 

ixeontors — Form of Judgment 
Affalnstt Bee 1274. 



1. Jurisdiction — Probate and 
Administration. 

The SnrrosAte Oonrts Aet» B. 8. S., 
1909, e. 64~OI&elal administrator^ 
Section 77. — T. was injured by an acd- 
cideixt while in defendants' employ in the 
Moosomin judicial district resulting in his 
death. His home was in Manitoba where he 
died. He had no assets in Saskatchewan. 
Plaintiff, as official administrator of the 
judicial district of Regina, filed affidavit under 
B. 77 of the Surrogate Courts Act, R. S. 8. 
1909, c. 54, and, claiming to be administrator 
of the deceased's estate, brought action against 
defendants for compensation to deceased's 
wife and child under R. S. S. 1909, c. 185. 
Held, plaintiff was not such administrator. 
Its power and duty as an official administra* 
tor was limited to its own judicial district 
Upon the filing of the affidavit under said s. 
77 the official administrator of the particular 
district obtains jurisdiction, not by virtue of 
grant from any Court, but by virtue of the 
statute, end the statute is not operative un- 
less it is complied with, requiring amongst 
other things, that deceased had his last known 
place of abode in the district. A certificate 
of the official of the Surrogate Court that 
plaintiff had filed said affidavit, and was the 
administrator of such estate to all intents 
and purposes was of no effect. — Qwgre 
whether under the circumstances any Court in 
the province could make a grant of letters 
of administration. — ^Leave was refused- to per- 
fect the grant by application to a SnrroK*t^ 
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0«i«rt in the province for letters of admin- 
istration, as the time for bringing action 
under B. S. S, 1909, c. 135, had expired, and 
it would not be proper that a person obtaining 
capacity to bring the action should have the 
benefit of the action brought by the plaintiff 
as a complete stranger to the matter. 

Wettem Tru9t Co. v. O. N. JB., 
[1919] 2 W. W. R. 291 (Sask.). 



H. 3« Admiiiiatratioa, 

BuxTogmtm Oonrt praetloe— Oramt of 
•iJMlnlatration to aezt of kin« pMisInc 
ovor widow. — The proper method of provihg 
committal of an accused person is by a certifi- 
cate under the hand and seal of the derk of 
the Court exhibiting the records thereof. — 
On petition for grant of administration strict 
proof is not necessarily required to show 
committal on a criminal charge of one whose 
relation to deceased would ordinarily give 
such one the first right to administration, the 
allegation in the petition to that effect, veri- 
fied under oath, being sufficient to enable the 
Ck>urt to exercise its discretion as to who is 
the proper party to administer the estate. — 
Whether a grant of administration shall be 
i^olute or limited is largely in the discre- 
tion of the Court. — Where a widow has re- 
nounced administration in favour of another 
person, an absolute grant of administration 
to the next of kin applying therefor is a 
proper one to make rather than a limited 

f\e% A ^^^^ conditional on the custody of the widow. 

^24 —The next of kin has by 7aw the same title 
to administration as the widow has, but the 
practice is to make the grant to the widow, 
unless some objection exists against her. How*- 
ever, the grant to her is discrationary, and 
the Court will, on suflicient cause shown, 
exercise Its discrationary power, and grant 
administration to the next of kiia in prefer- 
ence to the widow (rule as laid down in 
Walker Jb Mgood on Executora and Admin- 
istrators, 3rd ed., at p. 43, approved). — It 
has become the establisbed maxim of the 
Court that whera any party has a prior right 
to administration the Court requires him to 
be cited or to renounce before administration 
will be granted to any other person, but 
in eertain cases, especially whera the per^ 
son entitled in priority was- so entitled 
by the practice of the Court, and not 
by statute, the Court has ralaxed the rule 
and granted administration to one with 
an inferior title without requiring the re* 
nnnciation or station of those with a superior 
right (Mortimer on Probate Practice, pp. 843 
and 844, and p. 819, cited). — By renuncia- 
tion one waives or abandons his right to 
administration, and is therefore not entitled 
to he cited or summoned on an application 
for grant of administration. — ^An official ad* 
ministrator in Manitoba is not entitled to a 
grant of administration as against the next 
of kin (ss. 73 and 73A as enacted by c. 43, 
statutes of 1915, s. 9, and s. 74 of the Sur- 
rogate (Courts Act referred to). — An attor- 
aoy for the widow is not entitled to a grant 
of administration until all the next of kin 
have renounced. — Where the applicant for 
administration serves the usual notice on the 
official guardian that he is about to apply 
for lettera of administration, no further notice 



on his part to such official guardian is neces- 
sary. — ^A widow who has renounced adminis- 
tration may apply for permission to retract 
her renunciation, and if she is given such 
permission, and is otherwise a fit and proper 
person, there is nothing to prevent her, if the 
Court thinks fit, from obtaining a revocation 
of a grant of administration to the next of 
kin and securing a grant to herself. 

In re Shulman Estate, [1919] 1 W. 
W. R. 62 (Sask.). 

Administration Act, R. S. B. C. 1911, e. 4 
— Section 12 invoked — ^Discretion of Court — Q95 
Limited administration granted. 9^u 

In re Owen (deceased), [1919] 1 W. 
W. W. R. 313 (B.C.). 



n. 4. Bonds. 

Adatlmlstratioa of estates — Applica- 
tion for administration — Infant childran — 
Necessity of bond. 

In re Luchetta {deceased) , [1919] 
2 W. W. R. 886 (B.C.). 
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HI. Xaterost of BepresentatiTe Ia De* 
oeasod's Piropertjr, 

Ekeeators aad adaiinistrators — Prac- 
tice ^ Pleading — Action against exe- norr 
cutor f>rior to probate — Executor subse- •'^* 
quently taking probate. 

Canadian Bank of Commerce v. 
Fronde (1919), 12 Sask. L. R. 
97. 



IT. IHitlos of BepveseAtatiTO. 

Aooomnt — Will — Iiecaey to exo- 
entrix payable at death of oo-exeeitto» 
and devisoo — IHtty of exeomtrix to* 
wards tkose ixtorested ix estate of 
devisee. — The defendant M. was the niece 
and housekeeper of her two uncles, and held 
powers of attorney from them to do all 
their business, sign cheques and notes, etc. 
Her unde E. died in 1914; by his wiU, be 
gave her $5,000, payable at the death of 
her unde S., to whom E.*s estate was de- 928 
vised, subject to the payment of that legacy 
and of two others, which had been paid in 
full; and she and a banker, the other de- 
fenidant, were the executors of E.'s will. S. 
died in 1915, and under his will the plaintiff 
and M. took equal shares in the residue of 
his estate ; the same banker was the executor 
of S.'s will. The plaintiff sought an account 
of the dealings of the defendants with both 
estates: — Held, that M., as executrix and 
legatee under E.'s will, owned no duty to 
those who would become interested in S.'s 
estate when he died, to see that sufficient 
assets were set apart by S. to meet her 
legacy at his death. — (2) That a release, 
executed by M. at the request of S., of her 
legacy, for the purpose of enabling S. to 
sell land upon which the legacv was a pos- 
sible charge, did not estop M. from claiming 
her legacy. The release was absolute in 
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terms, but in fact no payment had been 
made, and M. was entitled to shew the true 
»tate of affairs. — (3) That payments made 
by S. to M. or for her benefit were, upon 
the eyidence, to be regarded as gifts, and 
not as payments in satisfaction pro tanto 
of the legacy. The onus of shewiiig that they 
were payments on account was upon those 
asserting it; and M.'s testimony that they 
were ^ifts was sufficiently corroborated, if 
that were necessary. — (4) That moneys de- 
posited by S. to the credit of an account in 
a bank, opened by S. in the joint names of 
himself and M., were intended by S. to i>e 
devoted to his own 8up[K>rt and that of his 
establishment, including M., during his life; 
and that involved the retention by him of 
the real owner^ip while he lived. If the 
testimony of M. was to be taken as estab- 
lishing a joint ownership of the moneys de- 
posited, there was no sufficient corrobora- 
tion of it. The moneys remaining to the 
credit of the account belonged to the estate 
of S. — iReview of the authori-ties. — Weese 
^ V Wee9e (1W6), 37 O. L. R. 649, distin- 
928 guiahed.—HUl v. HUl (1904), 8 O. L. R. 
710, and Schtoeni v. Roetier (1910), 21 O. 
O. L. R. 112, approved. — Daly v. Broum 
(1907), 39 Can. S. C. R. 122, 148, 149, 
specially referred to. — (5) That M., as exe- 
cutrix of E., was discharged of liability in 
reject of the amount o$ a cheque made 
payable to the E. estate and endorsed and 
cashed by her. She testified that she paid 
over the amount to S., and her statement did 
not require corroboration, under s. 12 of the 
Evidence Act, in an accounting by her fts 
executrix for money received after E.'s death 
— she could not be asked to account for it 
again as part of S.'s estate. — MoOlmiaghan 
V. Perkina (1902), 5 O. L. R. 129, foUowed. 
— (6) That the amount allowed by the Sur- 
rogate Oourt Judge to the executors for their 
care, pains and trouble, could not be ques- 
tioned in an action for an account, nor 
otherwise than upon an appeal from the 
order of that Judge. — The Surrogate Courts 
Act, R. S. O. 1914, c. 62, ss. 34 and 71. and 
the Trustee Act R. S. O. 1914, c. 121, s. 
67 (3), referred to. — (7) That the action 
was not an unreasonable one ; but, the plain- 
tiff having failed in her main contentions 
both in the aotion and on appeal, the costs 
should not be apportioned — each party should 
bear his or her own costs both of the aotion 
and appeal. 

Sproule V. Murray (1919), 45 O. L. 
R. 326; 48 D. L. R. 368; 16 O. 
W. N. 841. 

Direetlon in 'will to create trust 
fund of speoifled aniouat — Agreement 
made between executors and beneficiaries of 
qoo fund — Beneficiaries entitled to income on 
•'^'^ full amount from date of agreement but not 
before — Expense of administering fund — Sale 
of bank shares — Duty of executors. 

Re Elliott (1919), 16 O. W. N. 376. 

Eseoutor's aooounts — Passing before 
Surrogate Court — Items of account — Sale 
930 ^^ mortgage at discount — Commission paid 
to agent of purchaser — CJosta — ^Taxation — 
Executor's commissrion — Appeal — Accounts 
sent back to Surrogate Court. 

Re Reinhardt (1919), 19 O. W. N. 

140. 
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Executor — Passing accounts in Surrogate 
Court — Order of Surrogate Court Judge — 931 
Appeal — Payments — Taxes — (Tommissioii 
— -Oostfc 

Re McCarty (1919), 15 O. W. N. 

44fi 

Wills — Land devised subject to 
mortgase — ^Idfe insurance policjr as- 
signed as collateral — WiUs Act, R. 
8. 8. 10O6, o« 44, SB. 37, 38 — ^No indi- 
cation of intention that niortsag:c bo 
paid from insurance. — ^By assigning a 
life insurance policy as collateral security for 
payment of a mortgage, a testator has not 
signified any ** contrary intention " under ss. 
37 and 38 of the Wills Act, so as to entitie 
the devisees of the mortgaged land to have 
the mortgage debt satisfied out of the insur- 
ance or other personal property. And where 
the mortgage applies the insurance moneys 
to the payment of the mortgage the land 
should stand charged with the amount 
for the benefit of those beneficiaries thus 
deprived of it. 

In re the Trustee Act; In re the 
Rules of Court; In re Timmons 
Estate. ri91»] 2 W. W. R. 932 
(Sask.). 

Probate Court — Settlement of ao- 
oounts — ^Preparation of dooroe — ^Appeal 
— Notieo — Adding s^ounds — ^Bond — 
Form of — Date — Words used — Ap- 
proval of sureties.— On a contest arising 
in the Probate C!ourt in connection with the 
settlement of the accounts of the administra- 
tor, the Judge filed a written memorandum 
containing the reasons for his decision, and 
referred the matter to the registrar to tax costs 
and to prepare a decree in accordance with the 
decision. The decree prepared by the regis- 
trar was signed by the Judge, but differed 
in some respects from the decision. — Held^ 933 
that one notice of appeal* from both deci- 
sion and order, was the proper one to be 
given in such case, there being no intention 
on the part of the legislature that there 
should be two appeals with separate notices, 
bonds, etc. — Held, also, followkig In re Ral- 
ston, 2 Thomson 3, that the €!ourt had power 
to amend the notice of appeal by adding 
grounds. — Held, also, that all that is required 
by the statute is that the sureties and not 
the bond should be approved by the registrar. 
— Held, also, a discrepancy between the date 
of the bond and the date of the notice of ap- 
peal is unimportant, the bond reciting that 
an appeal has been taken, and it not being 
open to the bondsmen to say that the recital 
was false, and it not being suggested that 
any other notice was given to which the 
recital could refer. — Held, also, the use in the 
bond, in respect to payment of costs, of the 
word " accruing ** instead of tiie word '* aris* 
ing " as in the form, is immaterial, the words 
having the same meaning. 

In re Estate of Craig (1919), G2 
N. S. R. 868; 43 D. L. R. 762. 






V. His Powers and Ricbts. 

Action to set aside will — Survival of 
cause of action without aid of Trustee Act 934 

Blatchford v. WiUis (1919) 16 O. 
W. N. 366. 
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Gharse of fraud ac*tAst executors — 
Failure to proTo. — ^Under a will, the de- 
fendftnts, two of the four sons of the testator, 
were tnutees of property which was vested 
in them, and was to be distributed among the 
four in eqnal shares, the distribution bein^ left 
in the hands of the four individually, and 
not in the hands of the defendants as trus- 
tees and executors, ^e complaint of the 
plaintiff, one of the four, was that, certain 
residuary real estate having been apportioned 
in shares, the defendants, by fraud, obtained 
from the itlaintiff a deed of his share, sold It 
to an innocent purchaser, and then laid out 
the proceeds in other land, on which they 
had made a profit : — JETeld, affirming the find- 
ing of Riddell, J., the trial Judge, that no 
fraud or overreaching on the part of the de- 
fendants had been shewn.-^In the distribu- 
tion, the homestead was conveyed to R., one 
of the defendants, and in the conveyance was 
included lot 2, which was not a part of the 
homestead, and was not ihentioned by the 
defendants as part of R.'s share, and not 
noticed by the plaintiff when he signed the 
deed, which he did without reading H, al- 
though he was requested to read it: — Held, 
that the defendants as to the division did not 
stand towards the plaintiff in a fiduciary re- 
lationship; they were bare trustees, bound 
to divest themselves of the leg^ estate in 
the way determined by the four; and were 
not brought within the rule against pur- 
chases from cetiuis que trust; but, assuming 
that they were trustees, they acted honestly 
and reasonably, and should, after the lapse of 
■ - - many years, have the benefit of ss. 46, 47 and 
986 48 of the Limitations Act, R. S. O. 1914, 
c. 75. — ^And held, as to R., that, having got 
lot 2 as part of his share, and having sold 
it and received the proceeds, he should account 
personally to the plaintiff for his share 
thereof, were it not that the Limitations Act 
was a bar *in his case also — there was no 
concealed fraud which prevented him from 
claiming the benefit of the statute. — The 
plaintiff also claimed in this action to recover 
one quarter of the amount found by a Sur^ 
rogate Court Judge to be in the hands of the 
defendants as executors. It appeared that 
the Judge had, in taking the aeoountSf al- 
lowed the parties for all the payments made 
by them during the father's lifetime in ojder 
to preserve the property, and had deducted 
the amount of these payments from the 
amount for which the executors were charge* 
able: — Held, that the evidence before the 
Judge warranted this, and his approval was 
final and binding upon all the parties repre- 
sented, except in so far as fraud or mis- 
take might be shewn. — In re Wilson and 
Toronto Oeneral Trusts Corporation (1908), 
15 O. L, R. 596, followed.—Fe{ii, also, that 
the plaintiff was entitled to bring an action 
upon the footing of these accounts just as If 
they were settled accounts, in case due pay- 
ment was not made by the executors, or 
might make an application for an administra- 
tion order if drcumstances warranted that 
course. — Held, therefore, varying the judg- 
ment of Riddell, J., that the plaintiff was 
entiUed to judgment for his share of the 
moneys in the hands of the defendants, with 
such interest as the amount had borne since 
H was paid into Court in this action. — Heid, 
also, in view of the way hi which the charge 
of i^Lud was persisted in, that the plaintiff 
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should have no oosts of the action, and 
the defendants should have their costs as 
executors out of the estate down to the date 
of the payment into Court, of which the shar^ 
of the plaintiff should pay one quarter, and 
the plaintiff should pay the defendants* costs 
after the date of payment into Court, and 
that there should be no co^ts of the appeal. 
Brutv T. JBdmundson, [1917] 2 Ch. 285; 
[1918] 1 Ch. 112, referred to. 

TyrreU v. TyrreU (1918) , 43 O. L. 
B. 272. 

Deceased domioiled in Saskatelie^Faa 
— ^Debt owing; hj Alberta company. — 

An executrix named in the will of deceased 
who died domiciled in Saskatchewan brought 
action on demand notes given to deceased 
by defendant, a company incorporated in Al- 
berta, and carrying on business there only. 
The action was brought in Alberta, and be- 
fore probate was obtained either in Sas- 
katchewan or Alberta. Defendant did not 
deny the debt, but questioned plaintiff's 
right to receiVe money which it paid into 
Court Probate was issued in Saskatchewan 
after defence was filed, but there was never 
any ancillary probate in Alberta. An order 
of the Master giving plaintiff leave to enter 
judgment and costs of suit, except of appli- 
cation for judgment, was varied as to costs 
and defendant given costs of- appeal; the 
judgment to stand in favour of plaintiff for 
the moneys in Court without costs, but no 
payment out to be made until a Judge is sat- 
isfied that the Treasury Department has no 
daim for succession duties. 

Torguson v. Wayne Supply Com- 
pany, Limited, [1919] 2 W. W. 
R. 875 (Alta.). 



Ricbt of foreign administrator to 
maintain action in Alberta — Cboses in 
action — Promissory notes — Lecality — 
Establialime^t of rigbt to reoover. — 

A foreign administrator may maintain an 
action in the Alberta Courts in his repre- 
sentative capacity where his title has been 
already established and does not have to be 
established in the action through his grant. — 937 
Where deceased died domiciled in the State 
of Colorado and at the time of his death, and 
of the appointment of an administrator to 
his estate by the Colorado Court moneys 
were owing deceased on his estate under 
promissory notes then situate in that State 
by a debtor, who then resided there, but who - 
subsequently moved to Alberta, the same may 
be recovered by such administrator in an 
action in Alberta without grant of adminis- 
tration from an Alberta Court. Judgment 
of I^es, J., reversed. Review of authorities. 

Browns v. Browns, [1919] 2 W. W. 
R. 754 (AKa.). 



Real Property — ^Executors and ad- 
ministrators — ^DcTolntion of land to 
enecntor of sole or anrriTins eneentor. 
— Under the Terrene System of Land 
Titles in Saskatchewan, there is a right to 
the devolution of land to the executor of a 
sole or surviving executor. 

In re The Land Titles Act (Whit" 
man*s Case), [1919] 1 W. W. R. 
600 (Sask.). 
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Teatamentayy ezeentors — Aojooiintins 
— Joint and MTeral liability for — C. C. 
913, 1123. — ^The carator of an interdict 
does not require authority from a family 
council to seek an accounting. Any 8U<^ 
authority would indnde the right to con- 
test an account rendered. — ^Where testament- 
ary executors are held to the obligation of 
rendering a joint account, such obligation can- 
not be divided, and any such account cannot 
be contested as to one only of such executors. 
— In the contestation of an accounting, the 
discussion of one or several of the items is 
the admission of the others. — The plaintiff 
should summon to the proceedings air those 
interested therein. — ^That. in nowise is the 
duty of defendant. — A suit to amend an ac- 
counting cannot include a prayer seeking an 
accounting for a period not included in the 
contested account. 

Desmaraisv. M. (1018), 55 Que. S. 

C. 100. 

Will — ^Up-keep of property dnrinc 
life temanoy before sale — ^Moneys from 
ceAeral estate not applieable 'for tke 
purpose. — ^Testatrix gave certain land to her 
executors upon trust, together with all furni- 
ture and personal property thereon, to the 
use of her husband for lif^ and on his death 
to be sold, and the proceeds up to a certain 
sum to be paid to the park commissioners of 
Vancouver for a play ground. HeUd^ that the 
executors could not apply any moneys from 
the general estate for the up-keep of the pro- 
perty. 

In re Ceperley Estate, [1919] 2 W. 
W. R. 495 (B.C.). 



VI. His IdabiUties. 

Probate Conrt — ^Assis^nient of bond 
for default in porformaneo of eondi- 
tionc — ^Default indgment — Id^nidatod 
demand — ^Liability of sureties, O. 27, 
r. 2. — ^The Court of probate, being satis- 
fied that the conditions of an administration 
bond given by defendant as administratrix 
of the estate of M. had been broken, assigned 
the bond to plaintiff, who thereby became 
entitled to sue upon it in her own name as if 
originally given to her and to recover for her- 
self and all parties interested. — The amount 
941 ^^ plaintiff^s claim against the estate was 
■ $186.45 and interest, but the indorsement 
upon th« writ would indicate that plaintiff 
claimed the whole amount of the bond, viz., 
$2,000. — Held, that in such case the precise 
ground of complaint or the precise remedy 
(daimed was not essential (O. 3, r. 2; O. 20, 
r. 2) and that, judgment by default having 
been obtained for Uie amount of plaintiff's 
claim against the estate, and the bond being 
in effect a guarantee by the obligors that the 
administratrix should pay such claims when 
established, plaintiff's claim could not be said 
to be unliquidat^, at least as against the ad- 
ministratrix. — Also, that the general rule that 
a surety is not bound by a judgment recov- 
ered against the principal is not applicable to 
the case of suretyship where one of the duties 
for the performance of which the bondsmen 
are sureties is that the administrator shall 
protect the estate and make all proper de- 



fences to any claims that may be 'made 
against it. 

McKay v. McKay (19l9), 52 N. S. 

R. 349. 

Exeoutors — Breaob of trust — Di- 
reetion in will to ereate truat fund in 
part by sale of company sbares — 8alo 
not made beoause not in interest of 
estate. — The testator, who at the time of 
his death held shares of the par value of 
$155,000 in the capital stock of a cement 
company and had other profierty of the 
value of about $64,000, by his will provided 
Cor some legacies, and gave the residue of 
his estate to his executors in trust, amongst 
other things, " as soon as they can conven- 
iently do so ... to realize by the sale 
of sufficient stock of the . . . cement 
company ... a sum that together with 
the value of any bank stocks or other good 
and buffident securities . . . will make 
the sum of $100,000," and to invest the sum 
and pay the income quarterly to the plain- 
tiffs during their lives, "the first of sudi 
payments to be made within three months 
after my decease." After the payment of the 
•legacies, the remainder of the estate, "con- 
sisting chiefly of' shares of the cement com- 
pany and of the sum of $100,000 when it 
shall fall in," was to be kept intact as lorn? 
as the executors, in their discretion, should 
deem it advisable ; and the income from such 
remainder was to go to the defendants other 942 
than the executors. TTie will wits made in 
1906, when the company was apparently pros- 
perous: but before the testator's death, in 
September, 1908, the situation had changed, 
the price of cement had fallen, the company 
had refused to sell at the reduced price, and 
had stored its product. Soon after the tes- 
tator's death, the executors, who had become 
directors of the company pursuant to the will, 
learned that the supply of marl /rom a cer- 
tain tract upon which the company depended 
for material for making cement was nearly 
exhausted. In 1910, 1911 and 1912, better 
prices for cement were obtained, and the 
comipany sold at a profit and paid dividends. 
The executors sold no shares, deeming that 
to sell would injure the company and would 
not be for tiie advantage of the estate, but 
they inTested and added to the capital in 
hand ($64,000) the dividends they received 
in 1910, 1911 and 1912; and bj that means 
brought the fund up to 1^1,500 in October, 
1914, when an agreement was made between 
them and the other defendants, exipreseed 
to be executed in order to remove any doubt 
as to the right of the executors to use divi- 
dends for the purpose of building up the 
fund of $100,000, and to ratify and confirm 
the action of the executors in so doing. — 
Beld in an action for an account and for 
administration, that, upon the proper con- 
struction of the will and the agreement, 
the executors, in not selling the shares and 
in using the dividends as they did. had 
not been guilty of a breach of trust ; if t^ere 
had been a breach, it had been condoned by 
the agreement; and, if there had been a 
breach, and it had not been condoned, the 
executors had acted honestly and reasonably 
and ought fairly to be excused : Trustee 
Act, R. S. O. 1914, c. 121. s. 37.~Accord- 
ingly, an account could not be directed to be 
taken on the footing of a wilful default ; and 
no sufficient reason had been shewn for tak- 
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ing the management of the estate out of the 
hands of the executors by pronouncing a judg- 
ment for administration: Rule 612. — Re 
McCuUy V. MoOuUy (1911), 23 O. L. R. 156, 
162, referred to. 

Ettioti V. Colter (1M9), 45 O. L. 
R. 361 ; 16 O. W. N. 115. 



943 



VU. Administration bjr the Court. 

Ezeontors and Adniinistrators — Ad- 

ministra'tion order — Conduct of administrator. 

Re Stevens — Johneon v. Hancock 
(1919), 17 O. W. N. 165. 



EXPROPRIATION. 

I. Po'vrem. 

1. 'Railways. 

2. MxmiciPALiTiEs [944]. 

8. Genebal. 
H. Piroperty Affeeted. 
HI. ICinofl and Minerals. 



1. GKNiziixT [M6-952]. 

2. OomymovQ. 

3. Abbitbation OB AonoN [953]. 

4. Appeal. 

V. Oontpensation. 

1. RiOHT TO. 

2. Land Taken. 

» 

3. Land Injubiotjslt Aitbctbd 

[954-960]. 

4. Abbbbsicent. See also Abbitba- 

tion). 

5. iNTiaiEST. 

in. OonTojranoe and Payatent of 
PnroluMo Monojr. 

1. Genebal Rules. 

2. Effect. 

[General Cross Beferenoes.] 

ArMtratfton and Award — Costs — Conrts 
— Crown n. — Mnnioipal Iaw — 
Railways. 

I. 2. Powers — ^Mnnieipalities. 



Illegal expropriation by mmnieipal 

poration — ^Action to reeoTer prop- 

erty. — Held: A municipal corporation has 

944 no right to disposaeas a person' without legal 

expropriation proceedings and under the due 

course of law. 

Orenier v. La Corp, Fabre (1919), 
25 R. de J. 290 (Que.). (In- 
scribed in Aq[>peal8). 



Mnst be by by-la^7 — Corporation 
cannot confer Jnrisdiction on oAcial 
referee -wben expropriation illecAl. — 

The acquiring or expropriation of land by 
municipal corporations is governed by s. 322 
of the Municipal Act (R. S. O. 1914, c. 
192), and must be done by by-law. An 
expropriation for civic purposes being illegal 045 
because there la no by-law authorizing it, 
the corporation cannot, 'by consent, confer 
jurisdiction on the offidaL referee to assess 
the damages, and any award made by him is 
void. — [Re City of Toronto and Orosvenor Si. 
Presbyterian Church Trustees (1917), 40 
D. L. R. 574, affirmed.] 

Trustees of Chrosvenor St, Presbyter- 
ian Church V. City of Toronto 
(1919), 45 D. L. R. 327 (S. C. 
Can. — Ont.). 



IT. 1. Proeednre — Cfrenerally. 

Error in notice — ^Ricbt to desist — 
Articles 275 and 1437— C. P. (Qne.)— 
2 Oeo. V. c. 56, s. 33— R. 8. Q. (1909)9 
articles 7581 et seq. — Held, Idington, J., 
dissenting, that the party expropriating has 
the right to desist from expropriation pro- 
ceedings or to amend same, if a serious error 
is found in the notice of expropriation, such 
error being a cause of nullity as to the sub- 
stance of the object of the expropriation. — 
Per Da vies, C.J. — ^Under the special terms of 
2 Geo. V. c. 56, s. 33, it was ultra vires of the 
city respondent to expropriate more lands 
than required for the extension of the men- 
tioned street, and, therefore, the city had not' 
only the right but the duty to desist from the 
expropriation of lands not necessary for such 
extension. — Per Idington, J., (dissenting) — n>ifi 
A landowner served with a notice to treat by tj40 
any legal entity upon which the legislature 
has conferred the right of expropriation, can 
apply for a mandamus, and it is his only 
proper remedy, to compel that party so as- 
serting its power to proceed, by the appointed 
means given, to determine the amount of 
compensation the landowner may be entitled 
to. — Per Brodeur and Mignault, JJ. — ^As the 
general law governing expropriations in Que- 
bec (R.tS. Q, (1909) Articles 7581 et seq,) 
referred to in the special statute governing 
the present proceedings, is designated as a 
"Matter relating to the Code of Civil Proce- 
dure^' (R. S. Q. (1909) Titie XII.) in the 
absence of any provision in the said general 
law regarding discontinuance of expropria- 
tions, reference may be made to the Code of 
Civil Procedure; and under the terms of Ar- 
ticles 275 and 1437 C. P., the respondent had 
the right to disconti^iue its expropriation pro- 
ceedings. — Judgment of the Court of King's 
Bench (Q. R. 26 K. B. 1), affirmed, Idington, 
J., dissenting. 

Bisaillon v. City of Montreal 
(1919). 58 S. C. R. 24. (S. Ct. 
Can.--<5ue.) ; 46 D. L. R. 331. 

Mnnieipal corporations — Opening 
street tbronsl^ Uuid owned by plaintiff 

^—Expropriation — Assessment of cost of open- 047 
ing street — ^By-law differing from notice given •'^ ' 
under s. 11 of Local Improvement Act — ^Right 
of appeal under s. 9 (2) (4 Greo. V. c. 21, s. 
42) — Invalidity of by-law — Necessity for 
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948 
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compliance with statutory requirementa — 
Bemedy by appeal to Court of Revision — 
Section 36 of Act 

Fleming v. Toion of Sandioiok 
(1919), 15 O. W. N. 275; 46 D. 
L. R. 313. 

Citj of Montreal — Expropriation; — 
Indemnitjr — 8nppl«ni«ntary roll of 
partition — Oomn&issioners fnnoti oAoio 
—52 Vict. (Qn«.), o. 76, ra. 213, 224, 
450$ 54 Viet. (Qne.)> o. 78, ■ 2; 66-56 
Viot. (Qn«.)» e. 49, ■. 16; 62 Viot. 
(Qne.>f o. 68, m 565, 668. — ^Under the 
circumstances of the case, the supplementary 
roU was but the continuation of die original 
proceedings had in expropriation. — The 
original commissioners had authority to pro- 
ceed further with the expropriation proceed- 
ings authorized * by the supplementary roll, 
and such commissioners were right in adding 
the costs of preparing the supplementary roll 
to the costs upon the whole expropriation. 

City of Montreal v. Vanier (1918), 
55 Que. S. G. 512. 

Municipal exqpropriation — Fom&ali- 
tios of — 0-«rnersbip — Petitory ac- 
tion — C. C. 407; M. O. 789,— Where, 
after observance of all legal formalities, a 
municipal corporation expropriates a piece 
of land and deposits the declared value thereof 
to the order of the owner thereof, the lat- 
ter may not, after the expiry of 30 days 
from such deposit, seek to recover possession 
of his land. 

Leduc V. Corp. of Lochaher (1918), 
25 R. L. n. 8. 152 (Que.). 

Irresnlaritiefl prior to notloo — Ao« 
qniesoenoe — ^Aotnal Talne — Serrltndo — 
62 Viot. o. 58, ■• 418.— JETeltf, per Davies, 
Anglin and Brodeur, JJ. — In proceedings to 
expropriate lands, taken under the provisions 
of the charter of the City of Montreal, the 
expropriated party, by appointing uis com- 
missioners and prosecuting his claim before 
the Board, estops himself after the award is 
made, from attacking it on the grounds of 
alleged irregularities anterior to the notice of 
expropriation. — Per Fitzpatrlck, C.J. and 
Anglin, J. — The commissioners, in fixing the 
owner's compensation, are not entitled to 
make any deduction from the actual value of 
the expropriated land, in i-espect of the bur- 
den imposed upon it by thr contirmation or 
homologation of a plan. — Per Davies and 
Brodeur, JJ. — The commissioners, in finding 
the actual value of land which, when expro* 
priated, will become a public street, are 
bound to take into consideration the facts of 
the homologation and confirmation of the 
lines of that street. — Judgment of the Court 
of King's Bench, appeal side (Q. R. 26 K. B. 
557), affirmed. 

The Royal Trust Company v. The 
City of Montreal (1919), 57 S. C. 
R. 352; 44 D. L. R. 767 (S. Ct. 
Can. — Que.). 

Rail-vray oontpany mronsly entering 
npon land — ^Action for trospasa. — A rail* 
way company entering upon land without 
payment of the price agreed upon or fixed by 
arbitration, or without a warrant giving it 
leave to enter, is a wrongdoer and liable to 
an action of trespass {Martini v. Ozotoahi 



18 U. C. R. 298 ; Wicher v. (7. P. R,, 16 Man. 
R. 343, 5 W. L. R. 44 ; Oirouard v. G. T. P. 
Ry., 2 Alta. L. R. 54, 10 W. L. R. 531; 
Parkdale Corporation v. Weat, 12 App. Cas. 
602; Hendrie v. Toronto, HamUion d Buf- 
falo Ry,, 26 O. R. 657, at p. 668, referred to) . 
— ^Where the whole object of an action has 
been attained and notiiing remains but to 
dispose of the ooots, it would be improper for 
the plaintiff to bring the case down to trial, 
for Uiat purpose alone, unless the defendant, 
upon being applied to, refused to consent that - 
the matter be disposed of in Chambers. But 
unless the defendant does consent to such a 
disposal of the matter, a Judge in Chambers 
has no jurisdiction, except perhaps where the 
defendant has substantially conceded the 
plaintiff's demand. Where the defendant has 
not conceded the plaintiffs demand and ob- 
jects to the disposal of the costs in Cham- 
bers, the plaintiff may move for leave to dis- 
continue pursuant to Rule 560. Upon such 
application the defendant is prima facie en- 
titled to costs as a term of the plaintiff being 
allowed to disoontiniie ; but in a proper 
case the application may be granted without 
payment of costs. 

Haney v. (7. N. K.. [19191, 1 W. W. 
R. 131 (Man.). 

Rail-vrax — Expropriation of land — 

Ontario Railway Acts, 6 Edw. VII. a 30 

and 3 A 4 Geo. V. c. 36— Land "taken" q^o 

when notice of expropriation served — ^Reg- ^OZ 

istry Act — Purchaser for value without 

notice — "Owner" — True owner at time 

of expropriation — Notice — Oom|>ensation 

— ^Arbitration— Stated case — Costs. 

Toronto and Suburban R. W. Co. v. 
Rogers (1919), 17 O. W, N. 
108. 



iV. 3. Arbitration. 

Railway — Expropriation of land — 
Railway Act, R. 8. C. 1906, o. 37, ■• ^ 

196 — Appointment of arbitrator to deter- aOo 
mine compensation — Application for — Dis- 
pensing with service oi notice of application 
on person? having interest — Appointment of 
board of three arbitrators. 

Re Toronto^ Hamilton and Buffalo 
R, W. Co. offid McCallum (1919), 
15 O. W. N. 433. 



V. 3. Oomponsation — Iiand Injnrionsljr 

Affoeted. 

Railway — ^Injury to land (no part 
of which is taken) by oonstmotion of 
■nbway. — ^The contestants, a railway com- 
pany, in the construction, for the purposes 
of their railwav, of a subway in a city q^^ 
street, lowered the level of the street in front VjD* 
of the claimant's land, upon Which s/fae carried 
on the business of a confectioner, thus inter- 
fering with access to her property from the 
street. Upon an arbitration to determine the 
compensation to be paid to the daimant 
for damaige sustained by reason of the con* 
struction of the subway, the arbitrator found 
that the value of the claimant's property, 
before the work was done by the company, 
w^as 19,274; he deducted therefrom $2,908, 
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the net proceeds of the sale of the property 
after the work had been done, and allowed 
for depredation 16,366: he allowed, in addi- 
tion, |4.G00 for loss of business : — HM, on 
appeal by the railway company from the 
award, tlkat the claimant was entitled to 
compensation; and tha.t the finding of the 
arbitrator as to the valne of the property 
tefore the woi% waa done, could not be 
interfered with. — Per Riddell and Kelly, JJ., 
that the arbitrator should have deducted from 
the gross value of the property before the 
work was done, as found by him, the gross 
proceeds of -the sale, instead of '^ the net pro- 
ceeds. — And held (Riddell, J., dissenting), 
that the arbitrator bad power, under s. 155 
of the Railway Act, R. S. O. 1906, c. 37, to 
allow the claimant, as part of her compen- 
sation, a sum of money for loss of husiness, 
although no land of the claimant waa taken. 
— ^Review of the authorities. — ^The arbitrator, 
in fixing a sum to be allowed for loss of 
business, adopted as the basis the loss of 
profits for three years: — Held, that this was 
not the proper basis; and the matter was 
sent back to the arbitrator to ascertain the 
entire compensation to wbidi the claimant 
was entitled, and in doing so to consider the 
evidence of the loss of business, and make 
such allowance therefor, as forming part 
of the compensation to be allowed, as he 
might, in the circumstances, think jlurt. [Re- 
versed 955]. 

Be Alhin and Canadian Pacific B, 

W. Co. (1919), 45 O. L. R. 1; 

15 O. W. N. 325; 47 D. L. R. 
587. 

The Railway Aot (Dom.), s. 155 — 
Compensation for land injnTionsly 
affeoted — ^Loss of bnslnosfc — ^Under s. 156 
of the Dominion Railway Act the compensa- 
tion awarded, where in the exercise of the 
railway company's powers land is not taken 
but is injuriously affected by destruction of 
^ access through the lowering of the adjoining 
9o5 street grade, should not include compensation 
for loss of business.— Judgment of Appellate 
Division of the Supreme Court of Ontario 
[954] (45 O. L. R. 1), reversed. Idington 
and Brodeur, JJ., dissenting, — Where the 
depreciation in value of the land affected is 
ascertained by deducting the proceeds of an 
auction sale thereof after the work was done 
from the gross value thereof before the work 
was done, it is the gross, not the net. pro- 
ceeds of the sale that must be so deducted 
(per Sir Louis Daviea, C.J., Anglin and Mig- 
nault, JJ.). 

Albin Y. Canadian Pacific Bailwap 
Ccmpanv. [1919] 3 W. W. R. 873 
(S. O. Can.~Ont). 

Componsatlon — Mnnloipal oorpora- 
tions— Git7 Aot, R. 8. 8. 1909, o. 84, as. 
245, 246, 247 — Constraotlon of subway 
— ^I«and injuriously affeoted — Tinio as 
of whioli damages determined — ^Bnild- 
inc destroyed by flro and rebnilt dar- 
ing; progress of work. — By s. 247 of the 
City Act (R. S. S. 1909, c. 84), claims for 
damages to land not taken for, but injuri- 
ously affected by, any work or undertaking 
of the city, must be filed within 15 days after 
publication of notice of the completion of the 
work. The date of publication of such notice 
is the date in respect of which damages are 
to be ascertained. — Held (Sir Louis Da vies, 
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G. J., dissenting) , that where claimant's build- 
ing on land so injuriously affected was de- 
stroyed by fire (not caused by the work) , in- 
surance collected, and the building rebuilt 
during the progress of the work, the damages 
awarded shoold include the depreciation 
caused by the work in the value of the build- 
ing as rebuilt— [1918] 2 W. W. R. 1013 
(reversed) ; [1918] 1 W. W. R. 94, restored]. 

McCarthy v. City of Begina, [1919] 
1 W. W. R. 814 (S. Ct. CJan.— 
Sask.) ; 58 S. C. R. 349; 46 D. 
U R. 74. 

Mnnieipal oorporations — Compensa- 
tion — ^The Town Aot — ^Beetion 340 — 
Land injnrionsly affootod by eneroise 
of powers of mnnioipality. — ^Under s. 340 
of the Town Act, damages are recoverable by 
the owner of land injuriously affected by the 
exercise of any of the powers conferred by the 
Act, even though no land is taken from such 
owner. — Such damages are recoverable if 
claim is made in accordance with s. 342 of 
said Act within one year after the injury is 
sustained, unless it be shown that the town 
had given the notice of completion as pro- 
vided under s. 343 of said Act. 

Amaon v. Town of Badiaaon, [1919] 
1 W. W. R. 1036 (Sask.) ; 45 
D. L. R. 507. 

Railway — Construotion of bridge 
and approaobes in street of eity — 

Change in gradient of street — Injurious af- 
fection of property used as coal yard — Com- 
pensation — Award — Basis of — Deprecia- 
tion in selling value — ^Disturbance and injury 
to business — ^Method of ascertaining extent 
of injury. 

Be P. Bums d Co,, Limited and 
Grand Trunk B, W, Co. (1919), 
16 O. W. N. 309, 

Railway — Expropriation — T&king 
part of farm — Compensation — Value of 
land taken — Damages for severance and in- 
jurious affection of land not taken — Award 
of arbitrators — Appeal — Reasons for award 
prepared after award made — ^Benefit to land 
by railway — ^Evidence to sustain award — 
Refusal to interfere. 

Be Buseell and Toronto Suburban 
B, W. Co. (1919), 16 O. W. N. 
352. 

Idability for tort — Obangins street 
level — ^Damaces — O. C. 1053. — Where 
a street level is changed the fronting pro- 
prietor must :be indemnified. — The basis of 
indemnity is if the property loses all value, 
the total value thereof; if there is simply a 
reduction in value the amount by which the 
value thereof has been reduced. 

OaJlagher v. City of Montreal 
(1919), 56 Que. S. C. 139. 
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EXTRilDITION. 

[961-965.] 

Extradition — Information — Valid- 
ity — ^More tban one ebar^e inolnded — 961 
Piroof of foreign law. — ^It is no objection 
to an information that it contains more than 
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one charge. — ^Where the facts disclosed in ex- 
tradition proceedings make out a prima fade 
case of theft under Canadian law, proof that 
such facts constitute larceny under the for- 
eign law may be inferred from the defendant's 
indictment in the foreign state for the offence. 

In re Israeloioiiz (1919), 25 B. C. 

R. 143. 

Order for surrender — Not open to ai- 
taok hj prisoner— Jnrledietlon of Court 
to look into proooedinfffl abroad. — The 

Minister of Justice of Canada, at the request 
of the Attorney-General for Nova Scotia, 
made a requisition on the Government of the 
United States for the surrender of defendant 
to be tried for the crime of forgery of a 
cheque. After defendant's arrest and ' ar- 
raignment before the United States Commis- 
sioner, the charge of forgery was abandoned 
and the charge of uttering the cheque know- 
ing it to be forged substituted. Defendant 
was committed on the latter charge, and, 
later, under a warrant of extradition, signed 
by the Secretary of State of the United 
States, was brought to this province and was 
tried and convicted for the offence for which 
he was surrendered, and was sentenced to be 
imprisoned for the term of two years in Dor- 
chester Penitentiary. — No request was made 
to the Government of the United States for 
the surrender of the prisoner for any other 
offence than that first mentioned. — Held, re- 
fusing the prisoner's application to be dis- 
charged from custody, that, having been sur- 
rendered on the charge of uttering, and duly 
and regularly tried and convicted for such 
offence, he could not attack in this Court the 
order for his surrender on any allegation that 
the Secretary of State did not have before 
him all matters requisite to the making of the 
order. — ^The Court can look into proceedings 
abroad to see that one crime is not charged 
and surrender obteiined on such charge and 
another crime laid and prosecuted in the 
country obtaining the surrender of the pris- 
oner. 

Re» ▼. J, Edward HaU (1919), 
52 N. S. R. 260 ; 30 Can. Cr. Ca. 
120. 



FnsitlTe offender — Oronnds for lay- 
ing information — Arrest on warrant 
before beins set at liberty — Inform- 
ant police oAoer exeontinuT ^^arrant 
ieened mpon information laid by bim — 
Information disoloeins offenee. — An in- 
formation for the purpose of obtaining the 
963 issue of a provisional warrant to apprehend 
a fugitive under the provisions of the Fugi- 
tive Offenders Act, R. S. C. 1906, c. 154, may 
be laid upon information and belief, and wit- 
nesses need not be examined in support un- 
less the magistrate considers it desirable or 
necessary, as provided by s. 656 of the Crimi- 
nal Code, the provisions of which are made 
applicable to s. 9 of the Fugitive Offenders 
Act. — ^Additional care ought to be taken in 
the case of extraditing persons ^ to foreign 
countries than in facilitating criminal pro- 
ceedings in various parts of the Kmpire, to 
which alone the Fugitive Offenders Act ap- 
plies. — ^A person in custody, lawful or other- 
wise, may be arrested on lawful process with- 
out the necessity of his being set at liberty 
before being arrested on another charge. The 
validity of the original caption is not ma- 



terial. It is no valid objection to the arrest 
of a person by a constable on a warrant, that 
the constable is the person who laid the in- 
formation upon which the warrant to ap- 
prehend was based. — It is sufficient to follow 
the statutory language when laying the in- 
formation. — ^The information charged the ac- 
cused as getting money by false pretences 
from **Smith and Woodman," not indicating 
whether they were a firm, or a company, or 
two separate individuals. — Held, that this, 
while objectionable, did not invalidate the 
proceedings. 

In re Harrieon (No. 1) (1919), 25 
B. C. R. 433. 

Essentials of off enee of obtaining by 
false pretenee — ^Partins with property 
in eonse^nenee of false pretenee — ^Fnll 
offenee ebargod — ^Attempt proved. — It is 

an essential ingredient of the crime of obtain- 
ing by false pretence that not only should the 
representation be false, but that it shoald be 964 
shewn to have operated on the mind of the 
party who paid over the money on the 
strength of such representation. — A person 
charged, under a warrant issued under the 
provisions of the Fugitive Offenders Act, with 
the offence of obtaining by false pretences, 
cannot be committed for Uie offence of at- 
tempting to obtain by false pretences when 
the evidence does not justify a committal for 
the full offence. 

In re Harrison {No. 2) (1919). 25 
B. C. R. 541. 

FnsitiTe offender — False pretenees — 
Strong or probable presumption — 
Printa f aoie ease of snilt to satisf ae- 
tion of Snperior Conrt — ^Uniformity of 
deeisions in eriatinal eases t]ironi:koiit 
Canada. — ^Extrkdition from Canada to an^' 
other British possession will not be confirmed 
on haheae oorpue unless a prima facie case of 
guilt is made out to the satisfaction of the 
superior Court to which the accused has made 
application for discharge.— -It is not neces- 
sary that all the statements made shoald be rxg^f* 
proved to be false, nor is it necessary that V^o5 
all the statements subject of discussion, and 
which are alleged to have been false, should 
have been operated upon the mind of the 
party who paid out his money on the strength 
of such representations. — In determining 
whether a prima fade case of obtaining by 
false pretences has been made out, the Court 
will be guided by the same principles that 
govern a jury, acting not on admissions nor 
direct evidence, but drawing proper infer- ' 
ences. from proved facts. — It is incumbent 
upon a Judge, if possible, to follow decisions 
in criminal cases as rendered in other pro- 
vinces, in order to create and perpetuate a 
uniformity of decisions in criminal cases 
throughout Canada. 

In re Harrison (No. 3) (1919), 25 
B. C. R. 545. 
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FATAL ACCIDENTS ACT. 

See Negligence, I. 3 — ^Railways. 
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FENCES. 

See BOUIIDAXIES AND FENCES — RAILWAYS, 

V. 7. 
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FEBBY. 



FINES AND FORFEITURES. 

Action for penalties acAi^st oom* 
pany and eeeretary — Ontario Compan- 
ies Aot, 2 Geo. V. e. 31, e. 134 — ^Default 
in mailing ont and trannnittinc snm- 
n&aries to proTinoial antlioritjF — Seore- 
tary "^ wUtaUy ** permitting default 
(■•-•• 6) — Finding of trial Jndge — ^Ap» 
peal — Remimion of full penalties npon 
payment of substantial snm. — The sec- 
retary of a company, as well as the com- 
pany itself, which was incorporated under 
the Ontario Companies Act, 2 Geo. V. c. 31, 
by letters patent issued in 1013, was held 
liable for penalties incurred under s. 134 (6) 
of the Act, by reason of default in making 
out and transmitting to the Provincial Secre- 
tary, on or before the 8th February in the 
years 1015 and 1016, the summary statement 
prescribed by 8.-88. (1) to (5) ofs. 134. — 
By S.-S. (6), the secretary of a company is 
liable to penalties only when he , wilfully 
authorises or permits the default ; and in this 
case it was held by Latehford, J., that the 
conduct of the secretary shewed that he wil- 
fully permitted the default — Park v. Latoion, 
[1011] 1 K. B. 688, applied and followed.-- 
Judgment was given in favour of the plain- 
tiff, a private person suing on her own behalf 
with the written consent of the Attorney- 
General, for penalties amounting to $12,760. 
— The judgment of Latchford, J., 15 O. W. 
N. 50, was affirmed by a Divisional Court of 
the Appellate Division; but that Court, by 
way of granting some relief from the penal- 
ties, ordered (&ereby varying the judgment 
of Middleton, J., 40 O. L. B. 301) that, upon 
the plaintiff realising $4,000 and interest 
under the judgment, the plaintiff should re- 
lease and discbarge the judgment as against 
both defendants. 

Seagram y. Fneuma Tu^es<, lAmiied 
(1010), 43 O. L. R. 513; 44 D. 
L. B. 578 ; 15 O. W. N. 100. 



FISHERIES. 



FIXTURES. 

Fixtures and Mortgages: See 1521, 
1522, 1531. 

Fixtures — Im T. Mortgage: flee 1515, 
1522. 

See Landlord and Tenant, III. 



FOSEGLOSXJRE. 

8e« MtWTQAOBB, IX. (a), 4; IX. (b), 4. 



FRANCHISE. 

Mnnleipal law — Setting aside of by- 
law — Eleetrie lighting — Ligliting of 
part of mnnieipality — ExolnsiTe priv- 
ilege — ^M. €. 408. — The whole territory of a 
municipality cannot be taxed for the electric 
lighting of part only thereof. — ^An exclusive 
franchise cannot be granted by a municipal 
corporation unless its charter of the general 
law expressly authorizes it to do so. 

Bureau v. Corp. of 8i. Uhalde 
(1018), 28 Que. K. B. 130. 



FRAUD. 



See MiSBEFBESENTATION AND FEAUD. 



FRAUDULENT AND VOL- 
XTNTARY CONVEYANCES. 

1068-074.] 

Frandnlent eonToyanoe — Aetion by 
ezeontion ereditors of Hnsliand to set 
aside oonToyanees of land 1^^ husband 
to wife. — In an action by execution credi- 
tors of a man to set aside, as fraudulent, 
conveyances of lands made by him to his wife, 
it was f onnd as a f aet by the trial Judge 
that both the grantor and his wife believed 
the wife to be the true owner ana to be en- 
titled to conveyances, and that the grantor 
was not actuated by any desire to defeat, 
hinder, or delay the plaintiffs or any other 
creditor. — ^The question in such cases is al- 
ways whether there was an actual intent to 
defeat, hinder, or delay creditors: and the 
circumstance that the conveyance is made 
because of a belief that there is a legal obli- 
gation to convey is suflScient to negative any 
intent to defraud. — Ottawa Wine Vaults Co. 
v. MoChuire (1012), 27 O. L. R. 310, 324, and 
Carr v. Oorfleld (1800), 20 O. R. 218, fol- 
lowed. — It made no difference in the result 
whether there was or was not consideration 
for the conveyances; but, «em&Ze, there was 
consideration. — There was a desire on the 
part of the wife to prevent the property fall- 
ing into the hands of her husband's credi- 
tors, but that was not sufficient to avoid the 
conveyances: see Oihhone v. TomHnson 
(1801), 21 O. R. 480, at p. 407.— The action 
was dismissed, but without costs, as the cir- 
cumstances were such as to arouse suspicion 
and to justify an inquiry. 

Bank of Montreal v. Stair (1010), 
44 O. L. R. 70; 46D. L. R. 718. 

Frandnlent oonTeyanoes — Transfer- 
ring property to another to protect it 
against ereditors — ^Assistance of Conrt 
in restoration — Eridenee. — The Court 
should require strict proof from one alleging 
that property belongs to him although stand- 
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ing in the name of a deceased person. Its 
attitade should be one of suspicion, until the 
truthfulness of the allegation is made dear 
by satisfactory and well-sifted evidence. — 
Where it appears that the purpose of a per- 
son transferring property to his wife was to 
protect it against creditors, though it did not 
result in any creditor being prejudiced, the 
Court should not assist such person in ob- 
taining the restoration of his property. 
{Boheuerman v. Soheuerman, 10 W. W. R. 
379, considered and said principle deducted 
therefrom and followed). 

TrumheU v. Trumhell et al,, [1919] 
2 W. W.R. 198 (B.C.). 

Fraudulent eonveyaiioe — Aotloii to 
■et aside — 13 Elis. e. 5 — ^Fraudulent 
OonTejranoes Aot, R. 8. O. 1914, o. 105* 
s. 1— '^ Creditors and others"— The stat- 
ute 13 Eliz. c. 5 and the Fraudulent Con- 
veyances Act, R. S. O. 1914, c. 105, s. 1, 
being for the protection of ** creditors and 
others,'* it is not necessary that the plaintiff 
in an action to set aside a couTeyance as 
fraudulent shall be a creditor at the time 
the action is brought; and where a convey- 
ance of land was made for the purpose of 
defeating the expected execution in a pending 
action for tort, the fraudulent purpose being 
plain, the conveyance was set aside in an 
action brought before the recovery of judg- 
ment in the action for tort. — Per Meredith, 
C.J.C.P-: — It is not, and never was, the law 
Uiat one whose claim arises out of a wrong 
cannot bring such an action until he has 
recovered judgment upon his claim. — Per 
Middleton, J.: — One who has a claim for 
damages for tort, which has not (passed into 
juctement, is within the statute of Elizabeth, 
but to succeed in his action must establish 
more than a preference — ^be must shew a 
fraudulent intention. — Remarks upon the 
proof of the exietence of a fraudulent inten- 
tion.— JE?» p. Mercer (1886), 17 Q. B. D. 
290, explained. — Semble, that the action 
could not be supported upon a claim for $20, 
arising out of a contract; judgment for 
such an amount would not give any right 
to an execution against lands, and so the 
conveyance could not stand in the plaintiffs 
way.— ZilHaw v. Deans (1801), 20 O. R 
538, referred to. — But an action based upon 
a claim for a small sum of money is not 
to be thrown out because " beneath the dig- 
nity of the Court." 

HopkfMon v. Westerman (1919), 
45 O. L. R. 208 ; 16 O. W. N. 5. 

Parent and ehild — -Conveyance of land 
by father to daughter — Action to set aside — 
Allegations of incompetence, nndne inlln- 
enee, and improvidence — Failure to sub- 
stantiate upon evidence at trial — Covenants 
of daughter in deed — Direction that daughter 
execute deed — Rectification of insurance pol- 
icies" — Dismissal of action. 

Gliddon v. AfcKinnon (1919) 16 O. 
W. N. 335. 

Assignments and preferences — Action 
by assignee for benefit of creditors of insol- 
vent to set aside mortgage to creditor made 
by insolvent — Evidence — Preference — 
Chattel property transferred to creditor — 



Claim of creditor against estate — Account 
— Costs. 

Anderson v. Noicosielski (1919), 16 
O. W. N. 379. 

Frandnlent oonToyanee — Action to set 
aside conveyance of land by husband to wife 973 
— Bvidence — New trial. 

Wanless v. Swartz (1919), 17 O. W. 

N. 139. 

Frandnlent oonveyanoes — Tra ns/er 
between linsband and nrif e — "Whetliier 
bona llde — Onns of proof. — In a tranter 
between near relatives as busband and wife 
having the effect of defeating the claims of 
creditors, if the circumstances are suspicious, 
the onus is shifted to the transferee of estab- 
lishing the bona fides of the transaction. — 
Said principle aipplied and the evidence as 
adduced in the case by husband end wife 
held insufiident to satisfy the onus. 

Th€ Imperial Bank of Canada v. 
MoLellan et al., [1919] 3 W. W. 
R. 607 (Saek.)'. 

DnresB and Undne Inflnenoe: See 831 
to 833. 

Homestead, of: See 1020. 
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FRAUDULENT PBEFEB- 
ENGES ACT (B.C.) 

Mortsacos of real estate given by defend- 
ant companies were attacked (after 60 days 
from time of their execution) as being void 
against creditors under the Fraudulent Pre- 
ferences Act, but were held valid because, 
considering (as set out in the judgment) the 
extent and nature of the assets of the mort- 
gagors, the surrounding circumstances and 
the nature of the indebtedness sought to be 
secured, there did not appear the "predomi- 975 
nant intention " to prefer. Question of " in- 
tent" to prefer considered and authorities 
referred to. — Semhh the "creditors" protected 
by said Act are only those existing at the 
time when the instrument sought to be im- 
peached was executed. English Act distin- 
guished. — The mortgages were given to plain- 
tiffs as tmstees and some of the beneficiaries 
thereof were named subsequently, to whom 
the plaintiffs became bound by a declaration 
of trust. — Held, upon such ascertainment of 
beneficiaries, the mortgage became a valid 
security in their favour. 

Innes et al. v. Cameron VdUey Land 
Co,. Ltd., et aZ., [1919] 1 W. W. 
R. 752 (B.C.). 



GAME LAWS. 



GAMING. 

See Contract, II. 2 — Criminal Law, I. 22. 
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GARNIS: 



IvM 



INT. 



See Attachment. 



GIFTS. 

I. Inter ViTos [976-981 ]< 
n. Mortlfl Causa. 



X. Inter Vivofl. 

Deposit of money in eaTinse bank 
aeeonnt to credit of depositor and in- 
tended donee — Termer of deposit — ' Piay- 
976 able to either but only on production of 
pass-book" — ^Eetention of paas-book by de- 
positor—Imperfect gift— 16 O. W. N. 93, 
app'd. 

Home V. Huston and Canadian Bank 
of Commerce (1919), 17 O. W. 
N. 1. 

Deposit of money in saTlngs bank 
aooonnt to credit of intended donee — 

Instructions to bank not to notify donee 
077 untQ after death of depositor — Evidence — 
Intention — Parting with control of fund — 
Present irrevocable gilt, not gift of testamen- 
tary nature. 

'Home V. Huston and Merohants 
Baaik of Canada (1919), 16 O. 
W. N. 173 ; 17 O. W. N. 2. 

Skares of stock. — Where a plaintiff 
claims certain shares of stock by way of gift 
by means of a transfer thereof from a de- 
ceased person, and the question is that of 
gift or no gift, it is no defence to attack the 
gift on the ground that it was frandnlent 
978 and void as against creditors. To attack the 
gift on that ground, the attacking party must 
be a creditor having some process attaching 
the shares or representing all creditors. With 
the proper parties before the Court such an 
issue might, in an appropriate case, be 
directed. 

Monigom^y v. Hunter, [1919] 2 
W. W. R. 461 (Alta.) ; 46 D. L. 
B. 498. 

Beserres in gift inter ▼ivos— Inter- 
pretation of— C. C. 177» 2192. — The 
Ckn€\ naked ownership of the property was con- 
^ * ^ veyed in the deed of gift, the donor retaining 
for himself but the enjoyment thereof during 
his lifetime. 

Aforifi V. DesjarduM (1919), 25 R. 
de J. 229 (Que.). 

BcTOcation of gifts— Insratitnde — 
Befnsal of support — Rennnoiation — 
Unlawful coTonant— G. O. 6, 813.— Tho 
obligation to support the donor is as rigorous 
as that arising from marriage. — ^The rule that 
support is a matter of public order applies in 
cases of gifts as in those of marriage. The 
donor cannot relieve the donee of such obliga- 
tion. 

Loughrin v. Burke (1918), 55 Que. 
S. O. 431. 
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<Hft inter TiTos — Skares — Trans- 
fer of in trust — Parol evidence of — 
Acceptance of — Publicity — Usufruct- 
uary reserve — C. C. 776, 806, SOS; 
R. 8. Q. c 79, s. 101. — ^The second para- 
graph of C. C. 776 is an exception which 
must be strictly construed. The manual gift 
of property inter vivos must be restrictively 
interpreted to preserve family fortunes within 
the limits of the family. — ^The second para- 
graph of the article cited is to be interpreted 
to indude manual gifts only, and does not 
cover the erhares of stock in a company. — 
A manual gift may be proved by parol evi- 
dence, but not when the transfer is embodied 
in a writing. — The transfer of shares in a 
company for no consideration by a simple 
endorsement on the back thereof is null and 
void as not having been made in notarial 
form. It is a gift inter vvoos. — A further 
transfer of the same shares, without entry 
thereof in the books of the company, or the 
acceptance thereof by the transferee is null 
and void by reason of dandeartinity. The 
manual gift of a thing aH which the donor 
retains tibe enjoyment is null and void. 

O'Meara v. Bennett (1918). 28 Que. 
K. B. 332. (An appeal to the 
Privy Council is now pending.). 
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Bee PbINGIPAL and SuBETT — CyOlCPANT IfAW, 

X. 1. 



GUABDIAN. 

Bee Infant, V. 1, VIII. — ^Lunatic, VI.. VII. 



HABEAS CORPUS. 

Bee Cbown Pbactice, III. 



manwAYs, streets and 

BRIDGES. 



I. Dellnitioa. 

1. Genebaixy [982]. 

2. Boundary Lines. 

3. Toll Boads. 

4. Dedication [983-988]. 

n. Municipalities' Duties Belat- 
ins to Hicliwajrs. 

1. In Belation to the Public 

[989-1003] . 

2. In Belation to Othes Muni- 

cipalities. 

3. Statutory [1004-1017]. 
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III. Mnaleipalitles' BIshta Over 
HtsltwajTB. 

1. In Relation to the Public 

[969-10033. 

2. In Relation to Otheb Muni- 

gipalitiss. 

IT. BIclits of the Pablie lAter m. 

1. Pedestbians. 
2..DRiyEB8 OF Vehiglss. 

3. Geneeally. 

V. BHdses [1022-1026]. 

[Cfreneral Cross Boforenoos.] 

Easomoats — Motor Vehielos Acts 
[1646 to 1566]-— Railways, V. 6 
[1873 to 1881] — Water and 
Waterooarsei — ^Ways. 



I. 1. Doiliiltloa. 

Pablio road — Aoqutsltlon of 1^^ 
manloipality— Widonins of — Gift — 
Presoriptlon~0. C. 2103; IC O. 464.— 

A public road is a means of communication 
from one place to another upon public pro- 
perty and open to the public which may 
have access thereto without passing over 
private land. — ^Thus, the owner of land f ac- 
ini; upon a public road who erects a side- 
walk between the ditch and his land, bu-t upon 
his land, and allows the public to make use 
of such sidewalk does not lose his rigbt to 
such strip of land either by extension of 
the public road in view of the fact that 
the road could not be carried to his side 
of the ditch, or by dedication, in view of 
the fact that he but permitted the public 
to use his sidewalk, or by prescription in 
view of the fact that the public never had 
possession of such strip of land. 

Corporation of St. Hia>ert v. David 
(1919), 25 R. L. n. s. 413 (Que.). 



X. 4. Dodioatioa. 

Dedication of land as pnblio "high" 
way subject to rigiht of land-owner to 
niaintain raceway under surface — 
Municipal Act of 1013, ss. 432, 433— 
Repeal of Municipal Act of 1003 — 
Removal of qnaliflcation — Soil and 
freehold of highw^ays Tested absolutely 
in uiunioipal corporations. — The judg- 
ment of Masten, J., 39 O. L. R. 382, was 
reversed (Middleton, J., dissenting). — Held, 
by the majority of the Court, that the plain- 
tiff had no right to maintain a raceway in 
connection with his mill property under the 
surface of P. street, in the village of W. — 
P. street was originally a road leading to 
the mill of a predecessor in title of the plain- 
tiff, and the raceway crossed this road. In 
the progress of time the road became, by 
reason of its use by the public, with the 
permission of the owner of the mill property, 
a public highway by dedication, and th^ road 
as dedicated was subject to the right of the 
mill-owner to maintain the raceway. Before 
the passing of the Municipal Act of 1913, 



3 & 4 Greo. V. c. 43, P. street was, by force 
of the Municipal Act of 1903, 3 Bdw. VII. c. 
19, 8. 601, vested in the municipality of W., 
subject to the riglit of the mill owner to 
maintain the raceway. The effect of ss. 
432 and 433 of the Act of 1913 and of the 
repeal of the Act of 1903 was to remove the 
qualification to which under that Act the 
vesting of the highway was subject, and to 
vest, absolutely and without qualification, the 
soU and freehold of them in the municipal 
corporations. — Per Middleton, J.: — ^The de- 
daration in the Act of 1913 that the title to 
all highways shall be vested in the munici- 
pality had the effect of vesting in the munici- 
pality the title to roads that theretofore had 
been in His Majesty; it was not tiie inten- 
tion of the Legislature to interfere with 
existing rights or to enlarge the effect of an 
earlier dedication of a highway; full effect 
could be given to the words of the statute by 
confining their operation to vesting in the 
municipality the title which had >^en con- 
veyed subject to all existing reservations. 

Ahell Y. Village of Woodhridpe and 
County of York (1919) , 45 O. L. 
R. 79; 15 O. W. N. 363; 46 D. 
L. R. 613. 

Negatory action — PriTate roadway — 
Public user of — Abandonment of — 
PrescHption— €. O. 776, 2103; M. C. 
(old) 740, 760; 18 Vict. c. 41, s. lOO, 

ss. O. — ^A private roadway, though long used qqj 
by the public, does not thereby become a pub- *^^* 
lie road. The abandonment of it by its for- 
mer owner is the test. — This intention' to 
abandon depends on* circumstances, but it 
must be clear. — Possession by the public 
should cover all the qualities necessary 
thereto. 

Page v. Oauvreau (1918), 27 Que. 
K. B. 490, 
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Public road — Dedication of — ^Aoeept* 
anee of — ^Prescription. — It is insufficient 
for the purposes of dedication that land for 
a public road should have been offered in 
that view; such offer must be formally ac- 
cepted by the municipal corporation or the 
public must have accepted it by a user suf- 
ficient to form the basis of prescription. 

Plante v. Corp. of PrinoeviUe 
(1918), 55 Que. S. C. 210. 

Road report partially carried into 
effect — EqniToeal p<wsession — O. O. 
2220^ — A strip of land becomes a municipal 
road when work has commenced thereon. — 
Where all reports required by law have been 
properly made, a strip of land required for 
road purposes becomes a part of the public 
domain and cannot be acquired by private 
parties by possession thereof. 

Faucher v. Hehert (1918), 54 Que. 
S. O. 316. 



Dedication. — Publication is essential to 
the validity of a street widening by-law 
{City of Victoria v. MacKay, [1918] 2 W. 
W. R. 610, followed). —Form of publication qq- 
found not sufficient (and by-law dependent *^^9 
thereon invalid), because it did not set oat 
all the terms of the by-law, and especially 
any particulars of the property of which it 
was proposed to dispossess owners. — ^Although 
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such by-law may be inyalid, it and all the 
proceedings carried out under it (including a 
conveyance by the owner to the municipality) 
can be looked at as evidence to prove inten- 
tion to dedicate. — Section 13 of die Highway 
Act (R. S. B. C. 1911, c. dO) does not abro- 
gate the common-law method of establishing 
a highway by dedication, acceptance and 
user; it applies merely to the case where the 
owner of land desires to have the Minister of 
Public Works establish a highway under the 
provisions of the Highway Act. — Among other 
things evidencing dedication and acceptance 
<fi a strip of land as a highway, the owner 
executed a deed of conveyance thereof to the 
city of Victoria, receiving payment of the 
purchase-price. Subsequently and before user 
of the land as a highway and before regis- 
tration of the deed, a mortgage was given and 
registered covering said land to the defend- 
ant. Subsequently the land was used as a 
highway. — HM, that the land is a public 
highway. By virtue of s. 5 of the Highway 
Act (the city's deed not being registered), 
the fee is vested in the Grown. The effect of 
what .occurred prior to the giving of the mort- 
g07 gage was to give a right to the city to estab- 
'^ ' lish a public highway over the land by throw- 
ing it open to the user of the public. As 
soon as this was done the fee would vest }n 
the Crown until the city registered its deed. 
Thus the Grown had a right in posae to the 
fee which might at any time be reduced (as 
it subsequently was) to a right in ease by the 
throwing open of the land' to the user of the 
public by the city without registration of the 
conveyance. Such right is preserved to thi) 
Grown (notwithstanding registration of the 
mortgage) by s. 34 of the Land Registry Act. 
And on the right being reduced to a right 
in ette as aforesaid, the Attorney-General is 
entitled to a declaration that the land is a 
public highway and that the mortgage is a 
cloud on the Grown's title. — (The Gourt fur- 
ther found tiiat the mortgagee had in fact as- 
sented to the dedication.) — Heldt also that 
the city is entitied to registration of the deed 
clear of the mortgage (Land Registry Act, s. 
1()4, and Municipal Act, s. 870, referred to). 
— ^In an the various Municipal Acts affecting 
the city of Victoria, passed since its oHginal 
Incorporation Act in 1867, there is. nothing 
repugnant to or inconsistent with the genera) 
power to hold real estate conferred upon it 
by its Act of Incorporation. What thrsc 
various Acts do, when they do not expressly 
confer a general power to hold real c<$tate. Ls 
to prescribe particular modes whereby muni- 
cipalities governed by them may acquire real 
estate. G^iis does not destroy the capacity 
the city had of holding real estate to the ex- 
tent of making void an otherwise valid deed 
purporting to convey land to it [See 988.] 

Attorney-General for B,0. v. BaUey^ 
[1919] 1 W. W. R. 191 (B.G.) ; 
44 D. L. R. 338. 

Dedloation — ^Beal property — EtI- 
denoe of dedieatlon — Street widening 
liy-law — InsvAoient pnblieatlon — In- 
QQfi ▼alldlty — Assessments tlioreunder — 
^^^ ViotorU City ReUef Act, 1918 (No. 
2)— Mvnleipal Aot, s. 141.— The judg- 
ment of Murphy, J. ([1919] 1 W. W. R. 
191), [987] cedaring that the city of Victoria 



was entitied to a certain strip of land re* 
quired for street widening free from defen- 
dant's mortgage, and dismisnng defendant's 
counterclaim for relief from assessment foe- 
cause of the invalidity of the street widening 
by-law, was upheld; Martin and Mcl^iillips, 
JJ.A., refusing to disturt) his finding as to 
dedication and the defendant mortgagee's as- 
sent thereto, and holding on the counterclaim 
that the assessment is not open to review be- 
cause the special tribunal created in Part V. 
of the Victoria Gitar Relief Act, 1918 (No. 2) 
(c. 1(XS) has jurisdiction and its " report and 
directions" to the council cannot be ques- 
tioned; Oalliher, J.A., agreeing witii tLe trial 
Judge that there was dedication and assent 
by defendant mortgagee, and holding tiiat this 
finding disposed of l£e counterclaim or if not 
s. 141 of c. 52, 1914 (the Municipal Act) was 
a bar to the counterclaim. MacDonald, 0.J A. 
(dissenting in part), fadd that the circum- 
stances showed no intention of dedication; 
the intention being only to sell the strip of 
land to the city; that there was no evidence 
to support the finding of assent by the defen- 
dant mortgagee ; and the latter's right under 
his regi9tered mortgage must prevail over 
those of the city under its unregistered con- 
veyance ; that the counterclaim should be dis- 
miissed by reason of s. 170 of tiie Municipal 
Act, R. 6. B. G. 1911, c. 170 (corresponding 
to present s. 141 of c 52, 1914). Eberts, J. A., 
witiiout giving reasons would allow the appeal 
in part. 

City of Victoria et al. v. Bailey et 
oZ., ri919] 3 W. W. R. 19 
(B.G.). 



H. 1. MuBielpaUtles' Dnties Belattnc 
to HIcliways, ete. — ^In RelatftoA to 
the Ptililie* 

DefeetlTe street — OarelesnteMi of 
driver of antomolKlIe — JoUit limbtUty-— 
Preseription iatermptod mm to one 
of parties — Aetion la warranty — 
O. O. 1054, 1106, 1117, 1118, 2231, 
2232, 2236) R. 8. Q. 1406; 6 Oeo. V. o. 
48, 8. 11) 20 Viet. e. 57, m. 33.— Where 
two persons are guilty of tort their Uabflity 
is separate. The one sued may recover bis 989 
share from the other. — Prescription of an 
action in warranty commences from the date 
of the institution of the principal action. — 
A municipal corporation cannot escape lia- 
bility for the bad condition of its streets, on 
the ground that the part of tiie street in 
want of repairs was, by private contract 
between it and another, under the care of 
such other. 

Begin v. Richard (1918), 55 Que. 
S. O. 114. 



Injury to traveller — ^Horse shying at 
object left by township corporation at the side 
of a road, but off the road — Gause of acd- 990 
dent and injury — Weight of evidence — ^Negli- 
gence — ^Nonrepair — Absence of notice under 
Municipal Act, s. 400 (4). 

Gamer v. ToMmship of OoefMd 
North (1919), 16 O. W. N. 209. 

Mnnieipal roads — ^Extent of liability ^^ 
for aooidents— ML €. 778, 771, 788. -- 991 

It is the bounden duty of mmnicipid corpora- 
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tiom to keep their highways in good condi- 
tion, and if accidents happen through de- 
fective state, the municipality is answerable 
therefor. 

Smiih V. Corp. of Shipion (1919), 
25 R. de J. 194 (Que.). 

NatlonAl Ugliwajrs — Contrilmtioa of 
manieipalitles — ^Row divided — Notioe 
of motion — ^Taxable property — M. O. 
350, 359, 697; 3 Geo. V. a. 21.— To secure 
participation in the moneys -voted by the leg- 
islature for the building of provincial roads, 
992 A municipality does not require to adopt a 
by-law. It is simply necessary to pass a 
resolution within the terms of the statute. — 
A resolution ordering the secretary-treasurer 
of a municipal council to give public notice 
that at a subsequent general meeting of the 
council a resolution for recited purposes will 
be adopted, is a notice of motion. — A by-law 
which recites that a tax will be levied upon 
the taxable property is sufficiently determin- 
ate as not including movable property. 

Mathieu v. Corp. of 8t. FrancU 
(1918), 28 Que. K. B. 98. 

Mumleipal oorporatloiui — Necllceiiee 
— Defect in sidewalk — ^Accident — ^Want 
of notioe in mnnioipality. — In order for 
a municipality to 'be liable for an accident 
by reason of non-repair it must be shown 
qqq that it had notice of the existence of the 
*'•'*' defect or that the defect has existed for such 
a length of time as makes it probable that it 
knew of it or ought to have known of it. — 
Judgment at trial for plaintiff on verdict of a 
jury reversed on the ground that there was 
no evidence to go to the jury upon which 
they could find that the defendant munici- 
pality had notioe of the want of repair. 

BeU v. City of Winnipeg, [1919] 2 
W. W. R. 536 (Man.). 

Nonrepair — Ditoli running alongside 
of travelled road for 50 milca — Ditoli 
oonstmeted nnder authority of Mnni- 
eipal Drainage Aet — T>ntj of township 
corporations responsible for safety of 
travel npon road — Absence of fenee or 
ipaard-rail — Clay road. — Along the side of 
a highway, the boundary between two town- 
ships, an open ditch or drain had been con- 
structed, at the instance of the residents in 
an adjoining township, for the purpose of 
draining lands in that township. The drain 
was not a municipal work, undertaken by 
QQA the two township corporations; it was con- 
•7t74 structed upon the highway under the auth- 
ority of the Municipal Drainage Act; it ran 
alongside the highway for more than 50 
miles : — Heldj that the two township corpora- 
tions, while subject to the obligation of keep- 
ing the road reasonably safe for travel, were 
not bound to erect and maintain a fence or 
guard-rail along the course of the drain. It 
could not be said that there was negligence 
in the maintenance of the road, which was an 
average county road, the bed composed of 
day. — Held, also, upon the evidence, that the 
proximate cause of the plaintiff's automo- 
bile skidding and sliding on the clay to the 
side of the road (as travelled), and the 
wheels going into the ditch, so causing the 
overturning of the vehicle and the death 
of the plaintiflTs wife, was the negligence of 



the plaintiff himself, who was the driver. — 
Judgment of Middleton, J., affirmed. 

Anderson v. Totonehipa of Bocheaier 
and Mersea (1919), 44 O. L. R. 
301; 15 O. W. N. 269, 453; 46 D. 
Lr. R. 350. 

Nonrepair — ^Boad in rural muniei- 
pality — Injury to person in motor 
▼ebiole. — In an action by a husband and 
wife to recover damages from a township cor- 
poration for injuries caused to the wife, by 
reason of a motor vehicle in which she was 
being driven, along a road in the township, 
dropping into a hole at the edge of a bridge 
forming part of the roadway, it appeared that 
the vehicle was owned by the husband, and 
was, at the time of the occurrence, being 
driven by the plaintiff's son, a boy under 16 
years of age. and that the speed of the 
vehicle, as it descended a hiU and passed off 
the bridge, was between 15 and 20 miles an 
hour. The son had driven the vehicle over 
the same place two days before, and he and 
the plaintiffs then felt a bump as they passed 
from the road to the bridge: — Held, that the 
son's duty, having regard to the knowledge 
which he had of the condition of the road 
at the bridge, was to have driven with cau- 
tion off the bridge; his carelessness was the QQf> 
cause of the injury to his mother; and, al- «'*'«^ 
though the road was not in good repair for 
motor vehicle traffic, at the speed the plain- 
tiffs were travelling, there was no negligence 
on. the part of the defendants, and the Qjain- 
tiffs were not entitled to recover damages. — 
Held, also, that the plaintiffs were identified 
with their dri-ver; his necUgenee was 
theirs; the father knew that his son, owin^ 
to his youth, was prohibited by the Motor 
Vehicles Act, R. S. O. 1914, c. 207, s. 13, as 
amended by 7 CJeo. V. c. 49, s. 10, from driv- 
ing a motor vehicle; and yet it was by the 
father's authority, and with the concurrence 
and sanction of his co-plaintiff, that the boy 
was driving. — The use of the highway whi<^ 
the son was making, at the instance of the 
plaintiffs, was unlawful — they were unlawfully 
upon the defendants' highway. — Review of <Uie 
authorities. — A rural municipality ift not bound 
to maintain its roads in such repair that they 
shall be safe for motor ▼ebioles driven at 
the speed at which the plaintiffs were pro- 
ceeding. — Dictum of Meredith, C.J.O., in 
Daviea v. Totonship of Uahome (1916), 86 
O. L. R. 148, 151, explained. 

Roe v. Townehip of WeUeeley 
(1918), 43 O. li. R, 214. 

Municipal law — Penal action — Side* 
walks — Oblication to maintain — Ab- 
Bonoe of by-laur — Jurisdiction of Cir* 
cuit Court— IC C. 411, 453, 478, SOSf 
R. 8. Q. 7538. — ^A sidewalk within a muni- 
cipality is not the less municipal though its QQA 
existence and up-keep be not determined by ^^^ 
any by-law. — A penalty of $20 may be re- 
covered from a municipal corporation whi<^ 
fails to restore a sidewalk. — ^Though the 
Municipal Code is silent on the point, the 
Circuit Court has jurisdiction in these penal 
suits. 

Breton y. Village of Charleshowrg, 
1918, 55 Que. S. C. 424. 

City of Montreal— LiabiUty for side- oot 
walks — Up-keep of — Kecliceneo— C* O, *y%J§ 
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1053.— The City of Montreal is liable for 
damages arising from accidents occasioned 
by the dangerous condition of its sidewalks 
unless it establish that it has usefully and 
effectively tried to keep the sidewalks safe. 

Lefehvre ▼. OUy of Montreal, 1918, 
26 R. L. n. s. 18. 

lioeal road — ^Up-keep — Countj road 
— ^Presnmptloii — Mandamus — G. P. 992; 
ML C. 445, 464, 519.— The petitioner for 
a writ of mandamus against a municipal cor- 
poration need not reside therein; it is suf- 
ficieat if he have an interest in the matter. — 
Proof (by parol evidence, in the absence of 
writings destroyed by fire, may be made of 
AQu the existence of a municipal road. — ^A road 
vVn ninning through several municipalities is not 
necessarily a county road. — ^Upon a writ of 
mandamus for the upkeep of a road, the re- 
spondent corporation cannot set up that it is 
front road at the expense of the bordering 
owners.— 'Where a municipal corporation re- 
fuses to maintain a road open to the nubile, 
the only means of forcing it so to do is by 
mandamus. 

Lavoie v, Corp, of 8t Simeon 
(1919), 25 R. L. n.s. 349 (Que). 

Idabilitjr for tort — ^Manioipal cor- 
poration — ^Pnblie road — Aatomoliile 
— Aooident — C. O. 1063; IC O. 768, 

999 '^'f^* '3^®®} 3® ^«^* ^^M ^- ^» ■• ^* — 

The road in question was but eleven feet wide, 

had steep banks on each side and had a hole 
in one of its sides, and the corporation, under 
the circumstances, was held answerable in 
damages caused by its condition. 

Smith v. Corp. of Shipton (1919), 
25 R. L. n.9. 364. (Inscribed in 
appeals) (Que.). 

A municipal corporation which leaves in 
the highway planks covering a hole without 
a watchman or lights, is answerable for the 
damages suffered by a passenger' who trips 
innn '^^ ^^^^ on the planks. — When the Judge 
iUUU of the trial Court deciaes a nuestion of fact, 
though the proof thereof is very contradictory, 
an appellate tribunal, even if of the opinion 
IJbat such decision is not the best one, should 
not reverse the judgment; if the damages al- 
lowed appear to be excessive, however, then 
they should be reduced. 

Corp. of Eastm^m V. Vincelette 
* (1919), 28 Que. K. B. 514. 

Kins Edward Hi^liway — Public 
road — ^Enoroaolmient upon — liiability 
foi^-C. C. 1053; M. G. 453; R. 8. Q. 
5886 — ^Municipalities, through which passes 
the King Edward Highway are not answer- 

inni ^^^ ^^^ ^® ^^^^ ^^ ^^^ builders thereof in 
lUUi encroaching upon the lands of fronting pro- 
prietors, the work being done entirely by the 
government.. — The claimant for encroachment 
must estafbiish that he is the owner of the 
land so encroached upon. The best proof of 
the limits of the land does not lie in a side- 
walk fronting ^e land and placed tliere by 
the owner thereof, nor in a ditch whidi is 
three feet in front of the line fence, but in the 
line fence itself which has existed from time 
immemorial. 

Broseard v. Corp. of LaprtUrie 
(1919), 56 Que. S. C. 114. 



- Up-koop for oponing and baildiac 

front road— IC C. 782, 794, 795.— ^^^ 

The up-keep of a front road can be assessed 1002 
only upon the landed proprietors in propor- 
tion to the benefit they derive therefrom. 

Corp. of Cfrantham v. Boisvert 
(1918), 28 Que. K. B. 9. 

Nonrepair — Death of person walking on 
highway — Dangerous condition continued for 
long period — Negligence — Cause of death — inTfcQ 
Inference from facts found by trial Judge — IvUO 
Appeal. (1919), 15 O. W. N. 216, app'd. 
[See lOOfi.) 

Bowles V. City of Toronto (1919), 
16 O. W. N. 233. 



n. 3. MnnldpalitloB' Statutory Dntles 

to Public. 

Nonrepair — ^Aeoldont to motor Tobi- 
ele — Injnry to passenser — Danserons 
approaob to Harrow bridge. — A highway 
may be out of repair, within the meaning of 
s. 460 of the Municipal Act, although there 
is no disrepair in the sense of dilapidation; 
the statute requires that the highway be kept 
in a condition reasonably sufficient for the 
needs of the traffic over it, where the municipal 
corporation have a margin of taxation power 
more than enough for the purpose. — Ackere- 
viUer v. County of Perth (1914), 32 O. L. R. 
423, 428, followed. — ^For their own purposes, 
the defendants, a township municipality, di- 
verted the travelled road from the right hand 
side, going north, of the original allowance 
for road, across a municipal ditcb, to the 
left hand side, on which they acquired a strip 
of land, along the original allowance, sufficient 
for a road on that side of the ditch until a 
change of course of the ditch permitted a 
return to the original allowance. A bridge 
over the ditcb was necessary to permit of 
this " cross-over ;" and the defendants, in- 
stead of building a new bridge, made this 
cross-over by means of a bridge which, years 
before, they had made for the use of a single 
farm-owner,- in order to give him access to 
the road as it then was. The effect was, tbat 
the turn which must be made, going north, 
at the bridge, was too sharp, having regard 
especially to the narrowness of the bridge, 
and that tbe bridge was too narrow. It was 
at this place that an accident happened to a 
motor car in which the plaintiff was a pas- 
senger, by reason of which he was injured : — 
Held, that the defendants were guilty of neg- 
lect of the duty imposed upon them by 
statute, to keep the highway in repair at 
the place where the accident happened. — 
Semhlef that there was also misfeasance on the 
part of the defendants. — Wehh v. Barton 
Stoney Creek Consolidated Road Co. (1895), 
26 O. It. 343, referred to.— Municipalities 
with low assessments and low taxation should 
not be encouraged in any such notion as that 
such a bridge as above described was enough 
for the needs of traffic — that such a highway 
was kept in repair by such a structure. — Held, 
also, that the want of repair of the road, and 
not the negligence of the driver of the car, 
was the proximate cause of the accident. — 
If there had been contributory negligence on 
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the part of the driver, the plaintiflf would not 
haye been responsible for it; the driver was 
not the servant or a^ent of the plaintiff or 
subject to his orders or control, and there 
was no evidence that the plaintiff had any- 
thing to do or say regarding the manner 
in which die approach to the bridge was 
made. — Discussion as to the extent of the 
plain tiff*s injuries. — Damages assessed at 
|l,750. [See next case — ^Reversed]. 

Raymond v. Town$hip of Bo9anquei 
(1919), 43 O. L. R. 484. 

HIcIiwajr — Nonrepair — Aooldeait to 
motor Teliiole — ^Injury to paeseaiser — 
Curred approach to narrow bridge. — 

The judgment of Meredith, C.J.C.P., 43 O. L. 
R. 434, 15 O. W. N. 6 [1005], was reversed 
(Glute, J., dissenting). — ^It was heldf by the 
majority of the Court, upon the evidence, that 
the defendants, a township corporation, in re- 
spect of the bridge and highway complained 
of by the plaintiff, were guilty of no breach 
dt the duty to keep in repair, imposed by s. 
1AA/C ^^ (1) of the Municipal Act, R. S. O. 1914, 
±KJUO c. 192,— Per Kelly, J. :— The predicament in 
which the plaintitt* and his companions found 
themselves, when travelling in a motor-vehicle 
upon tiie highway, was attributable to some 
other cause tiian the narrowness of the bridge, 
the curve from the roadway leading to me 
■bridge, or the presence of piles or logs on the 
highway. — Per Oute, J.: — There was suf- 
ficient evidence to support the findings of the 
trial Judge : the evidence established that tiie 
road was not reasonably safe, and that its 
defective condition was the proximate cause 
of the accident. 

Raymond v. Township of Boean^uei 
(1919) 45 O. li. R. 2S; 15 O. W. 
N. 327; 47 D. L. R. 551. 

OlMtmotlon or nnisanoo In liiffhwaj 
— Telephone wires strung too low — 
Prozliiiate oanse of aeeldent oeeaslon- 
ins death of person paeeing nnder 
wires. — ^The judgment of Glute, J., 41 O. 
L. R. 875, in favour of the plaintiffs, in an 
action for damages for the death of their 
son, was reversed (Mereditii. O.J.O., dissent- 
ing). — Heldf by Magee and Ferguson, JJ.A., 
that the findings of fact of the trial Judge, 
that the deatb of the plaintiffs' son was caused 
by his losing control of the horses which he 
tA/\fi was driving from the top of a load of hay, 
lUUo and that the loss of control was attributable 
to the position of the defendants' telephone 
wires, which were placed so low that the 
. deceased could not pass under them without 
kneeling or crouching, were based upon infer- 
ences from undisputed testimony; the proper 
inferences had not been drawn; and it was 
the right and duty of the Appellate Court to 
reverse those findings. Upon the proper in- 
ferences to be drawn from the evidence, the 
plaintiffs had failed to make out that the 
accident occurred solely by reason of the negli- 
gence of the defendants, and without negli- 
gence on the part of the deceased. — Per 
Hodgins, J.A. : — There was such a lack of 
certainty in arriving at the right conclusion 
as to the proximate cause, that the Court was 
justified in saying that the plaintiffs had 
failed to prove negligence in the defendants. — 
Per Meredith, C. J.O. : — - The finding of the 
trial Judge that the obstruction caused by 
the wires was the proximate cause of the acci- 



dent, was based upon a reasonable inference 
from the evidence, and should not be reversed. 

MoffiU V. Tou>n$hip of Moore (1919) , 
43 O. iL. R. 372 ; 44 D. L. R. 489. 

Honrepair — Snow and ice upon croaeing 
— Injury to pedestrian — Dangerous condition 
— ^Notice — Inadequate attempt to remedy — 1007 
Liability of municipal corporation — Munici- 
pal Act, s. 4e0 (3)— "Gross negligence.** 

Pierce v. City of Toronto (1919), 
16 O. W. N. 48. 

Honrepair — ^Death of person walking on 
highway — ^Dangerous condition continued for jrif\f% 
long period — ^Negligence — Cause of death — llXJo 
Inference from facts found by trial Judge. 
[See 1008.1 

Bowie$ V. City of Toronto (1919), 
15 O. W. N. 216; 16 O. W. N. 
233. 

Nonrepair — Snow and ioe on side- 
^ralk — xnjnry to pedestrian — ** Qrou 
necUcenoe " — ^Bffjn,nioipal Aot« ■• 460 
(3). — Upon the sidewalk of the principal 
street in a town, in front of two vacant bu&d- 
ings, Uiere was an accumulation, of consid- 
erable depth, of snow and ice all through the 
winter of 1967-17. A sloping ridge, from 8 
to 12 inches high in the centre, was formed; 
and on the evening of tiie 23rd March, 1917, 
the surface was slippery after a thaw and 
drizzling rain, followed <by freezing. An em- 

gloyee of the town corporation testified tiiat 1009 
e had put sand on the sidewalk on the day ^^^•^ 
of the accident, but did not say that he had 
iput any sand on the slope. The plaintiff 
slipped upon the slope, fell, and was injured : 
— Held, &at the d^endants, the town corpor- 
ation, were guilty of " gross negligence " 
within the meaning of s. 460 (3) of the 
Moinicipal Act, and were liable to the plain- 
tiff in damages for her injury. — ^The meaning 
of "gross negligence" discussed. — City of 
Kingston v. Drennon (1897), 27 Can. S. G. 
R. 46, followed. — Judgment of the District 
CJourt of the District of Temiskaming re- 
versed. 

Ashton V. Town of New Liskeard 
(1919), 45 O. L. R. 113; 15 O. 
W. N. 380; 47 D. L. R. 723. 

Honrepair — Mnnioipal Aet, a. 460 (1) 

— Injury to persons— Automobile going over 
side of bridge — Guard-rail — Sufficiency — 1010 
Finding that township corporation not negli- 
gent — Negligence of plaintiff, owner and 
driver of vehicle — Evidence — Onus — ^Motor 
Vehicles Act, s. 23. 

Johnston V. Township of Kordh 
(1919), 16 O. W. N. 365. 

Nonrepair — Injnry to passenger 
(owner) in motor rehiele — Statutory 
obligation of township corporation (Munici- 
pal Act, s. 460)— Failure to fulfill— tkuse of IQl 1 
injury — Effect of possible negligence of driver 
(daughter of owner) — ^Absence of control — 
Competence of driver — ^Damagcis. [See 102. | 
[(1919) 16 O. W. N.]. 

Gosnell v. Township of Southwold 
(1919), 16 O. W. N. 266. 

Nonrepair — Injury to passenger in motor - ^ , -^ 
vehicle — Statutory obligation of township cor- 1012 
poration (Municipal Act, s. 460) — ^Failure to 
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fulfill — Cause of injury — Damages. [See 
1013.) 

Walker v. Townthip of Bouthtoold 
(1919), 16 0. W.N. 265. 

Honrepair — ^Injury to passengers in 
naotor reliiole — ^Statutory obligation of 
township corporation — ^Municipal Act, c. 460 
— ETidence— Oondition of road — Cause of ac- 
cident. 

Walker v. Totonskip of Bouthtoold; 
CheneU v. Totonship of South- 
iwold (1919), 17 O. W. N. 130. 

Honrepalr — Tn^nrj to pedestrian by 
fall on icy sldewidk — Negligence of 
municipal corporation — ^Dangerous condition 
due to ezcesslye slope and broken concreting 
as ^ ell as ice — " Gross negligence " — ^Munici- 
pal Act, s. 460 (3), (4)— <Jau8e of injury- 
Absence of contributory negligence — Notice 
of injury — Damages. 

Hutchison V. Oity of Toronto 
(1919), 16 O. W. N. 372. 



— Statutes — H eclifl^nee — 
Plaintiff injnred on nntrareUed part 
of liiffhway by sny -wire attaobed to 
eleetrie ligbt pole. — Plaintiff was in- 
jured within defendant municipality by being 
thrown from his horse by reason of a guy 
wire attached to an electric light pole erected 
on the street, but below an embankment for 
a bridge approach down which the plaintiff 
had gone after some cattle which he had 
been trying to drive over the bridge. — The 
defendant's incorporating ordinance (passed 
in 1901), provides for the incorporating 
therein of provisions of the Municipal Ordin- 
ance whch provides (s. 85) for the munici- 
pality having jurisdiction over highways, and 
(s. 87) for the municipality keeping in re- 
pair " all sidewalks, crossings, sewers, cul- 
verts and approaches, grades and other works 
made or done by its council/' and on fail- 
ure to do so being responsible in damages, 
but the action must be brought within six 
months after the damages have been sus- 
ti^ed. — ^The pole and guy wire in question 
were part of an electric lighting system con- 
structed and operated under powers and 
conditions (referred to at some length in 
the judgment), given to defendants by a spe- 
cial Act, passed in 1907. — Held, having regard 
to the ejuedem generis rule and the nature 
and purpose of the work, that the said system 
of poles and wires on the street did not come 
witiiin said s. 87 of the Municipal Ordinance, 
and therefore, plaintiff's action did not require 
to be brought within the six months men- 
tioned tn said section. — Said special Act pro- 
vided that (s. 16) "the town shall not be 
liable . . . generally for an^ accidents 
due to the operation of |iny public work un- 
less such accident is shown to be directly due 
to tbe negligence of the town or its em- 
ployees " and (s. 20) " the town shall con- 
struct all public works and all apparatus or 
appurtenances . . . wheresoever situated, 
so as not to endanger the public health or 
safety."— HeW : Plaintiff had the right to go 
upon any portion of the highway. The acci- 
dent was caused by reason of the work being 
constructed in such a way as " to endanger 
tbe public health or safety," for which de- 
fendant was liable without proof of negligence. 
{Ragain v. Canadian Western Natural Gas 



Co,, 7 Alta. L. R. 459; 6 W. W. R. 1295; 8 
W. W. R. 676, foUowed and applied) . It wa« 
a question not of " operation " but of " con- 
struction " of the public work that was involved 
and said s. 20 and not said s. 16, of the 
special Act, was applicable. — ^In any case, 
the placing of the unprotected guy wire where 
it was, being no less than a trap, was an 
unauthorized act of misfeasance and defend- 
ant was guilty of negligence in tbe circum- 
stances, for which it was liable. [See 1016.] 

BaU V. Touyn of Cardston, [1919] 1 
W. W. R. 891 (Alta.) ; 46 D. L. 
R. 179. 

Mnnioipal corporations — Toxvn at* 
taobing sny ivire to electrio ligbt pole* 
on street — ^Liability for injnry oansed 
tbereby. — Plaintiff was injured within de- 
fendant municipality by his horse running 
into a guy wire supporting an electric light- 
pole erected on a street but off the travelled 
part which at that place crossed a bridge. — 
Defendant's incorporating ordinance (passed 
in 1901) incorporated therein provisions of 
tibe Municipal Ordinance, s. 87 of which pro- 
vides that the municipality shall keep in re- 
pair "all sidewalks, crossings, sewera, cul- 
verts and approaches, grades and other works 
made or done b^ its council," and on default 
shall be responsible in damages but the action 
must be brought within six months after the 
damages have been sustained. The action was 
brought after that time but it was claimed 
that the electric light system including the 
pole and wire in question was constructed 
under authority of c. 37 of 1907, whidi pro- 
vided (s. 20) that ''t^e town shall construct 
all public works and all apparatus or appur- 
tenances . . . wheresoever situated, so as 
not to endanger the public health or safety." 
— Held (reversing judgment of Stuart, J. lAlA 
[19191 1 W. W. R. 891 ; [1014] McCarthy. ^^^^ 
J., dissenting) the town's only liability was 
under s. 87 of the Municipal Ordinance, by 
the limitation wherein the claim was barred. 
— Per Harvey, CJ.:— The prindple of Ry- 
kinds v. Fletcher, L. R. 3 H. L. 330 (applied 
in Raftan v. Canadian Western Natural Gas 
Co,, 6 W. W. R. 1295, affirmed on appeal, 8 
W. W. R. 676) is inapplicable to tiie erection 
of an inanimate thing such as a pole or wire 
which is something substantially different 
from the bringing on the land of something 
which requires to be kept under control and 
cause injury. Defendant had the right to 
construct the works and in so doing, if liable 
at all, is liable only because it has failed in 
some duty owed to the public who were en- 
titled to use the place as a highway, and this 
brings the case within said s. 87, which de- 
clares the dut7 of defendant in respect to 
highways. The term ** other works " used in 
the section is not limited to works having 
reference to the actual physical condition of 
the road bed. — Per Simmons. J.: — ^The town 
had under the Municipal Ordinance among 
other powers that of erecting and operating 
an electric light plant and the term '* other 
works" in said s. 87 would include such a 
work even though constructed under the au- 
thority of the Act of 1907.— Per McCarthy, 
J. (dissenting) : — The action did not arise 
from want of reparation of the road but by 
a positive act of commission in attaching the 
guy wire to the pole. While s. 20 of tbe Act 
of 1907 did not attach liability in terms for 
failure to comply therewith the principle ap- 
plies that one who has sustained injuries 
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from the non-iperformance of a statutory duts 
can brinif an action for damases. The amount 
allowed should be reduced by deducting items 
of expenses not reasonaibly incurred. 

Salt v. Toicn of Cardston, [1919] 
3 W. W. R. 646 (Alta.) ; 49 D. 
L. R. 229. 

Snow^ and loe on sidewalk — ^Frontaso 
owners responsible for remoral — Oitj 
power to remoTe and eharge expense 
to ox^ners — Negleot hy eity to remore 
in reasonable time — ^Liability. — The 
plaintiff, in consequence of ice and snow on 
one of Uie principal streets^of the defendant 
.city, slipped and fell, suffering injuries for 
which he claimed damages. There was a dty 
by-law which required the city to keep streets 
in repair. The trial judgment was in favour 
of the plaintiff. — Drysdale and Mellish, JJ., 
mi 7 following Maguire v. Corporation of Liver' 
^^^ ' pooh [1905] 1 K. B. 767, held that the appeal 
should be allowed and the action dismissed 
on the ground that there was no by-law re- 
quiring the city to remove snow and ice from 
tile sidewalks, the obligation to do so was on 
tlie frontage owners, the city simply having 
permission to do so and charge the cost to the 
owners. — Russel, J., and Ritchie, E.J., were 
of opinion that tiie appeal should be dismissed 
on the ground that the failure to remove snow 
and ice from the sidewalks came within tJie 
definition '* non-repair ' and the city being 
charged by statute with the duty of keeping 
the streets in repair, failed in that duty, in 
allowing the slush to remain on the sidewalk, 
and as it had the means of removing it and 
failed to do so within a reasonable time it was 
guilty of negligence. 

Blaney v. Ciiy of Sydney (1919), 
46 D. L. R. 164 (N.S.). 



1. Mnnieipalities' Bicbts orer 
Higbwajra in Rela^on to Publio. 

Olosinc and sale of part of bi^bway 
in eity — Mnnioipal Aot, R. 8. O. 1914, 
e. 192, SB. 325 (1), 433, 472 (1) (e>— 
Pipes of gas oonapany laid nnder soil 
of bigbway — Statutory antbority (29 
Viet. o. 88, s. 2) — Renaoval of pipes 
and relaying in substituted street — 
Wjfbts of company and eity corpora- 
tion in bigbway — Expense of removal 
of pipes — Compensation — Ricbt to — 
Award set aside — Amount of Award. — 
A gas company, having power by statute (29 
v. c. 8S, s. 2) to lay down gas pipes in the 

1018 ^i^^^^ys ^^ & <^^^y> Ai^<l at all times, and from 
time to time, to open up and dig up the high- 
ways for the purpose of repairs and renewals, 
and laying down new plant and pipes, had 
laid down their pipes under the surface of a 
street in the city. The city corporation, in 
the exercise of the powers conferred by s. 472 
(1) (e) of the Municipal Act, R. S. O. 1914, 
c. 192, and pursuant to a by-law passed by 
the council, stopped up and sold a part of the 
street and substitutpd for that part land which 
they had acquired for the purpose. The com- 
pany thereupon took up their pipes and relaid 
them on the new line : — Ileld^ that they were 
not entitled to compensation from the city 
corporation for the cost of taking up and re- 
laying the pipes. — Per Meredith, C.J.C.P. : — 
T)ie gas company took no permanent right in 



the land — ^their rights in the highway ended 
when the highway's existence ended. There 
was no right to comi)ensation under s. 325 
(1) of the Municipal Act: the company were 
deprived of nothing, and no injurious effect 
•was caused to any of their property. — Metro- 
poUtan R. W. Co, v. Fowler, [18&S] A. C. 
416, and Toronto Corporation v. Consumers* 
Oaa Co., [1916J 2 A. C. 618, distinguished.— 
Per Riddell, J. : — ^The pipes, being laid by 
statutory authority, 'became partes soli: To- 
ronto Corporation v. Consumer ff Oas Co,, 
supra. There were thus two freeholds — that 
of the company in their pipes, with all the 
incidents thereto either at the common law 
or by statute, and that of tiie city corporation 
in the soil, etc., which was limited by the 
rights of the company : s. 433 of the Munici- 
pal Act. The city corporation could not by 
any act affect the rights of the company — 
whatever rights the company had before the 
by-law it still had. But the company had no 
right to compensation : for their own purposes 
they took up the pipes from the old position 
and laid them down in the new street; they 
did not do this upon the compulsion or re- 
guest of the city corporation — the corporation 
simply did not interfere with the company 
doing it. — An award of compensation was set 
aside upon appeal. — Semhle, per Meredith, 
O.J.C.P., and Riddell, J., that the amount 
awarded was excessive. 

Re Ottau:a Chas Co. and City of Ot- 
tawa (1919), 45 O. L. R. 617; 
16 O. W. N. 279. 

Higbway — Municipal by-law autbor- 
isiuK closinK and sale of part of street 
— Inralidit^. — The judgment of the Ap- 1019 
pellate Division, 33 O. L. R. 634, was re- 
versed, and the judgment of Latchford, J. 
(•&.), declaring the by-law in question invalid 
tfi toto, restored. 

Jones v. Toimship of Tuckorsmith 
(1919), 45 O. L. R. 67; 47 D, L. 
R. 684 [S. Ct. Can.— Ont.]. 

Municipal corporations — Opening 
street tbroufb land owned bjr plaintiff 
— Local improTcment work initiated 
by toum council under s. 9 of Local 
ImproTcment Act — Assessment of cost 
— ^By-law differing from notice s^ven 
under s. 11 — Necessity for strict com- 
pliance witb statutory requirenaents — 
Invalidity of by-law and assessment — 
Renaedy by appeal to Court of Revis- 
ion under s. 36. — Where a municipal by- 
law and an assessment under it purport to be lAQA 
made in pursuance of a statute, the statutory -"-"^^ 
provisions must be strictly complied with, in 
tlie sense that non-observance of any of them 
is fatal. — Re Hodgins and City of Toronto 
(1909), 1 O. W. N. 31, approved.— /» re Gil- 
lespie and Ciiy of Toronto (1892), 19 A. R. 
713 (affirmed by the Sujpreme Court of Can- 
ada, City of Toronto v. Gillespie (1893), 
Coutiee's Digest, cols. 873. 874), foUowed.— 
A prerequi««ite to the valid passing of a by-law 
under the rx>cal Improvement Act, R. S. O. 
1914, c. 193, is publication of notice of the 
council's intention, under s. 11. — Re Kemp 
and City of Toronto (1915), 21 D. L. R. 833, 
835. approved. — Where the notice differed 
from the by-law and aesessnaent made under 
it. in the amount of money which the town 
corporation must pay and in the amount 
which the land-owner principally affected 
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muBt pay in respect of a work (the opening 
of a street through his land) initiated by the 
town council as a local improvement under s. 
9 of the Act, the by-law and assessment were 
set aside.— -Under s. 36 (1) the Court of Re- 
▼ision has jurisdiction to • " review the pro- 
posed special assessment and to correct the 
same " as to certain specified matters ; but 
that section does not debar an interested per- 
son from making a claim that the proceeding 
is invalid ; and s.-9. 2 removes any ground fop 
the contention that the remedy of such a per- 
son is by appeal to the Court of Revision. 

Fleming v. Town of Sandwich 
(1919), 44 O. li. R. 514. 

Oitlea' and Towns' Aot — Opening of 
street — Width of — No funds arailable 
for — Resolution — Ultra vires— Mnni- 
eipal voter— R. 8. Q. 5501, 5623, 5634, 
5641, 5782, 5887.— Where the act of a 
municipal council is ultra vires any munici- 
pal elector may, by direct action, have it set 
aside. Such action is not su>bject to prescrip- 
tion by three months which applies to peti- 
tions to have municipal acts quashed for ille- 
galities. — The opening of a street must be 
effected by by-law and not by resolution. — 
R. S. Q. 5B97 is without application when 
streets are opening under other conditions. — 
Funds for public works to be done by a muni- 
cipal corporation must be available at the 
time, or a loan therefor be sought, all pro- 
ceedings otherwise had will be quashed. 

Deabiena v. Toton of La Tuque 
(1919), 56 Que. S. C. 430. 
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V. Bridges. 

Bridge brealdnc nnder weight of 
loaded motor-tmek — Ezeessive -width 
of veliiole — ^I«oad of Vehieles Aet, 1016, 
ss. 2 (b), 6 — Vehiole nnlawfnily on 
higliway — Trespasser — Dismissal of 
action for damages for injury to reh- 
icle — Oonnterelaim for injnry to 
bridge allowed. — The plaintiff's heavily 
laden motor-truck, more than 90 inches wide, 
broke through a bridge forming part of a 
highway in the township of V. The bridge 
was smashed and the truck damaged : — Held, 
that the plaintiff had no right to have upon 
the highway a vehicle of greater width than 
90 inches (Load of Vehicles Act, 1916, 6 Geo. 
V. c. 49, s. 6, and s. 2 (ib) ) , and in respect 
thereof was a trespasser: he could not re- 
cover from the township corporation tot the 
injury to his truck ; and the corporation were 
entitled to recover from him the damages oc- 
casioned by the smashing of the >bridge. — ^That 
the extra width might have had nothing to do 
with the accident — that the same thing might 
have happened if the vehicle had been a law- 
ful one — was of no significance. — Goodiaon 
Threeher Co, v. Township of McNah (1910), 
44 CJan. S. C. R. 187. EUer v. City of Saska- 
toon (1917), 30 D. L. R. 1, and Roe v. Town- 
ship of Wellesley (1918), 43 O. L. R. 214, 
applied. 

Benxwthe v. Township of Vaughan 
(1919), 46 O. L. R. 142; 16 O. 
W. N. 410 ; 46 D. L. R. 131. 

Mnnieipal law — Connty bridge — Cost 
of np-keep — Spread of — Report — Pre- 
iption— C. O. 1242; M. O. 490, 758, 



856, 858. — ^Because it is a county bridge 
is not sufficient reason why a local municipal* 
ity should be obliged to share in its up-kee^; 
to have it do so, a report, a by-law and a re- 
solution are necessary. — Presumptions will 
be admitted to e8tal>li^ the publication of a 
report respecting the up-keep of a county 
bridge, and these are found in the original 
of public notices in the office of the secretary- 
treasurer and in the proposal in the minutes 
of the council to amend the report. 

Corp. of County of Ottawa v. Corp. 
of Aumond (1918), 65 Que. S. C. 
492. 

Connty bridge — ^Work to be done in 
eonneotion tbereiHtb falls npon own- 
ers and oeonpants of lands — Ezeeption 
when loeal eonnoil undertakes work lAO/f 
itself-<lf. O. 445, 521, 522, 579, 594, ^"^^ 
596. — In the absence of a by-law to that 
effect, the county council could not order that 
all work in connection with a county bridge 
should be done by the land owners and occu- 
pants of a certain local municipality within 
tiie county. 

Corp. of 8t. Michel v. Corv. of Yor 
masha County (1919), 25 R. de 
J. 448 (Que.). 

Bridge over river — Length of — Muni- 
cipal Act, 8. 449 — ^Amending Act, 7 Geo. V. -trvQc 
c. 42, 8. 21 — Liability of county corporation iUZO 
for half cost of maintenance — Finding of 
County Court Judge — Appeal. 

Re Toumship of Culross and County 
of Bruce (1919), 17 O. W. N. 
200. 

Anto plnnging off bridge beeanse of 
opening of span — Faets establishing 
prima facie responsibility in defend- 
ant for protection of public — Findings 
of Jnry as to canse of accident — Re- 
fusal of Conrt to evalnate evidence — 
Facts constituting niisfeasance. — In an 
action for damages for the drowning of a 
passenger in a jitney motor which plunged 
into the river while crossing a bridge owing 
to a span having swung open to allow the 
passage of river craft, the facts that defen- 
dant corporation had provided the funds for 
defraying half the cost of constructing the 
bridge, that it had exercised control over it, 
and that the bridge keeper was its servant, 
prima facie placed upon it the duty of taking ^o/> 
suitable measures for protecting the public lO^O 
against the dangers incidental to the working / 

of the draw span ; and if it desired to dispute 
this responsibility it was incumtbent upon it 
to prove that the oflScials who had in fact ex- 
ercised control were exceeding their lawful 
powers ; the contention that as there was no 
evidence showing the situs of the bridge to be 
witfiin its territorial limits there was no foun- 
dation for the proposition that it was legally 
responsible for maintaining it in safe condi- 
tion for travel or for the negligent acts of the 
persons in control of it, was not given effect 
to. — ^The Court held the facts in the case were 
sufBcient to sustain the jury's finding that the 
precautions taken for protection were not 
adequate : and refused to evaluate the evi- 
dence of the oridge tender as to the sufiiciency 
of the measures taken and relied upon by de- 
fendant to show that the real cause of the 
accident was the negligence of the jitney 
driver, which evidence had been dealt with in 
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the Jadge's instructions to the jury; as to 
do so would (be to assume a responsibility 
whidi it was within^ the exclusive province of 
the jury to disdiarge. — ^The facts complained 
of constituted misfeasance. 

Bvana et al v. Totoruhip of Rich- 
* mond, [1919] 3 W. W. R. 389 
(B.C.— P.O.) ; 48 D. L. R. 209. 
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;E OF GOODS. 



See Bailmsnt— ^ALE of Gk)0D8, lY. 8. 



Where a hotel keeper rents beds in a hall- 
way, all his rooms being filled with ^niesta, he 
may stipulate non-liability as regards ▼.En- 
ables not expressly given to him for safe- 
keeping. — In such event, the presumption of 
common law disappears ; it is for the travel- 
ler to prove that the loss or theft of his pro- 
perty was the result of the hotel keeper's 
fault or with his connivance. 



Julien V. Lapoinie (1918), 55 Que. 
S. C. 27. 



Hotel (latozioatlns Iiiqnor O 
. 1201, 1203. 
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HOUESTEAD. 

Bee Husband and Wipe, XI. [1104] — 

" DOWEB." 

Husband and wife — ^An Aot respeet- 
ins homesteads — Slgiiatiire hy wife 
neoessarj to mortsAffe of homestead — 
Affidavit of attestation of hev sicna* 
i/\orT ^'® vnneoessary. — ^Under s. 2 of an Act 
10^7 Respecting Homesteads, the registrar cannot 
register a mortcase of homestead land If 
the same is not signed by the mortgagor's 
wife, although in a paper attached to the 
mortgage she purports to have relinquished 
her homestead rights in favour of the mort- 
gagee. Semhle, an affidavit of attestation by 
the witness to her signature is not necessary, 
due com^iance with the forms required by 
an Act Kespecting Homesteads being suffi- 
cient 

In re the Land THlee Act, [1919] 
1 W. W. R. 711 (Sask.). 

Homestead under the Aet respeet- 
ins honaesteads restrieted to 160 aeres 
— ansband and another person each 
ownins one-half interest in land where 
1 Ano 1^^*^*>^<^ lives — Whether a ** home- 
lO^O stead.** — ^A homestead under an Act respect- 
ing Homesteads (c. 28 of 1915, Sask., as 
amended by c. 27 of 1916) is restricted to 160 
acres of land, although other land adjacent 
thereto may be owned and operated in con- 
nection therewith. — The fact that the husband 
makes- his home on certain land in which he 
and another have eadi a one-half interest 
brings it within the provisions of said Act 

MoDougaU v. McDougall et ah 
[1919] 2 W. W. R. 637 (Sask.) ; 
12 Sask. li. R. 289. 

Homesteads — Frandnlent convey- 

1029 '^^^^^ — ^ transfer of a homestead exempt 

from seizure under execution, cannot be set 

aside on the ground that it was made to defeat 

prospective creditors. 

Wonderburg v. Fulmer et al., [1919] 
8W. W. R. 183 (Alta.). 

Homestead Aot — ^Dnty to enforces See 
535. 
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HOTEL KEEPERS. 

Idability for tort — Keoessary deposit 
Bnrden of proof — O. O. 1814, 1815. — 



HUSBAUD AUD WIFE. 

I. Oontraot to Harry and Breaek 
[1031]. 

H. Marriage. 

1. Gbneraixt. 

2. Mabbiaoe Ck>NTBAar [1032-1083]. 

3. SOLBHNIZATIDN. 



HI* IMToree and Separation. 

See also Conitjot or Laws, Oon- 
sTTTxmoNij:. Law Ain> Coubts. 

1. GENiaLALLT AlfP PBOGEDUBS 

[1084-1052]. 

2. FOBXIGN DlTOBCB. 

8. Dbssbtion. 

4. Childben. [See also Infantb, 
1114-1121]. 



XV* AUmonj and Alimentary Al- 
lowanee [1053-1071]. 

V. Oonunnnlty. 

VI. IdaliilitT of One for Oontmot 
of Other [1072-1077]. 

Vn. liiability of One for Torts of 
Otl&er. 



VHI. Separate Property of IVif e 
[1078-1081]. 

IX. Transaetions Between [1082- 
1089]. 

X. Actions by and against [lOOO- 
1103]. 

XI. Dower. [See also Homestead 
[1027-1029] — Real PBOPonrr 
AND Chattels Real, I. 4 — 'Pabti- 

TION] [1104]. 

XH. Matrimonial Offenoes [1105» 
1106]. 

Xm. Criminal Oonrersation. 

XIV. Statutory ProTisions [1107- 
1108]. 

Bigamy t See 620. 



887 



ETTSBASI) ABS WIFE. 



888 



1. Oomtraet to Harry and Broaeli. 

ETldenee of promise — Corroboration 
— Erideaioo Act, «• 11 — Findings of jary 
— Sanity of plaintiff — Mental nnflt- 
neu for marrias^ — ^Def enoe to aotion 
— ^Appeal — Objection to eharce not 
nade at trial and not taken in notice 
of appeal — Rnle 403 — Discretion of 
Oonrt — Defence not passed npon by 
Jnry. — At the trial of an action for breach 
of promise of marriage the jary, in answer to 
questions, found: (1) that the defendant pro- 
mised to marry tiie plaintiff; (2) that he 
broke that promise; (3) damages, $10,000; 
(4) that the iplaintiff was sane at the time the 
promise was made ; (5) and at the time when 
it should have been fulfilled. The trial Judge 
directed that judgment be entered for the 
plaintiff for $10,000, and the defendant ap- 
pealed : — Held, that, although the evidence as 
to the promise was contradictory, there was 
evidence which, if •believe'd, warranted the 
finding that the promise was made, and it 
could not be said that the finding was one 
which no reasonable jury could make. — (2) 
That there was sufficient corroboration in the 
testimony of the plaintiff's father and mother, 
as well as in the a<hnitted acts and conduct of 
the defendant, to satisfy the Evidence Act, 
R. S. O. 1914, c. 76, s. 11.— The plaintiff laid 
the promise in August, 1915» and the breach 
in August, 1917. The defendant, besides de- 
nying the promise, pleaded " that the plaintiff 
now is and subsequent to the montii of Au- 
gust, 1915, became mentally unfit to marry, 
and that such unfitness existed in the montii 
of January, 1917, and has ever since con- 
tinued." It was argued for the defendant be- 
1031 ^oi*^ ^® appellate Court that the jury were 
misdirec'ted or not directed on the <|uestion 
of the alleged mental condition of the plaintiff 
and the issue raised as to that condition rend- 
ering h'er unfit to marry. This objection was 
not taken in the notice of appeal : — Held, per 
Meredith, CJ^.O., that the objection was not 
open to the appellant (the defendant). — Per 
Hodgins, J^A.: — The objection was open, in 
the discretion of the Court, notwithstanding 
the omission to take it in the notice. Rule 
483 should not be strictly enforced in a case 
where the objection not taken in the notice 
may be considered without unfairness to the 
opposite party. But effect could not be given 
to the contention that there was such a men- 
tal unfitness, not necessarily insanity, as jus- 
tified the defendant in refusing to marry the 
plaintiff. At the trial mental unfitness was 
treated as equivalent to insanity; tne jury 
were not asked to consider whether t^e evi- 
dence disclosed the kind of mental unfitness 
that was now urged as a defence; and there 
was, therefore, no proper foundation for a 
decision of the question whether mental un- 
fitness, in the sense now urged, was a good 
defence. — Per Ferguson, J.A. : — The trial 
Judge was not asked to leave to the jury a 
question with regard to the contention now 
made, ana the Judge's charge was not ob- 
jected to before him on the ground that he 
had failed to bring that contention to the at- 
tention of the jury ; the contention now made 
was an aftertiiought which coald not and 
should not be given effect to in an appellate 
€k»nrt either as a nmtter of right or a matter 
of grace. 

Lthery ▼. RohinM (1919), 45 O. L. R. 
84 ; 16 O. W. N. 305. 



H. 2* ICarriaso €lontraot. 

Gift by eontracrt of marriage — ^In- 
terpretation of — Remnneratlve sift — 
Term— Condition.— The gift embodied in 1032 
the writing herein was a remunerative one, 
appreciable in a sum of money. — The words 
giving the donee the liberty of fixing his resi- 
dence constitute a condition. — Such condition 
was personal to the donee and not to his heirs. . 

Mercier v. Fortin (1919), 25 R. L. 
n.s. 278 (Que.). 

Oon&mnnity — Respeotive property of 
ooneorts — ^Interpretation — O. O. 1273, 
1275, 1305, 1306, 1385, 2251.— The 
words in a marriage contract — " The property •• aqo 
of each of the consorts will remain his or lUoo 
her*s absolutely, and will devolve to their re- 
spective families or their respective descen- 
dants," applies to such property as, in his 
own right, each consort might acquire for the 
future, excepting such property movable and 
immovable as they might acquire jointly. 

Duhamel v. DeslongchampM (1919), 
56 Que. S. C. 445. 



ITT. 1. IMToree and Separation — 
Generally. 

Aetion by bnsband for deelaration of 
nnllity of marriase or form of marriage 
— Physical defects preventing consummation 1034 
— Supreme Court of Ontario—Jurisdiction — 
Separation agreement — Provision for payment 
of allowance to wife. 

Barloio v. Barlow (1919), 16 O. W. 
N. 899. 

Declaration of Talidity of marriage 
— ^Dower Act — ** Homestead ** — OaToat 

daiming under Dower Act — Order continu- 
ing caveat — ^^imony — ^Hu^and leaving for 
mllitMEy eerriee and subsequent intent to 
desert inferred from letters and conduct — 
Desertion for two years and upwards with- 
out reasonable cause — Soldiers* Relief Aet 
—When "liability" arose—Oosts — Date 
from which given — Injnnotion against dis- 

Sosition of land and chattels — Domicile — 
tatement of claim (undefended) alleging de- 
fendant's Alberta domicile, but defendant's 
letters exhibited alleging his re-assumptlon of 
French domleile. [See also 1069]. 

Ancelle v. Ancelle, [1919) 1 W. W. 
R. 620 (Alta.). 

IHvoroe — ^Adnltery alone not entitl- 
ing — Whether ** Gmelty ** shown. — 

The fact that on one occasion a husband came 
home drunk and called his wife terrirble names lOoD 
before people held not to constitute legal 
crusty sufficient together with acts of adul- 
tery to entitle her to divorce, his adultery 
alone not entitling her to divorce. 

B. V. B., [1919 3 W. W. R. 894 

(Alta.). 

IHvoree — Separation agreement — 
Parties livins apart — Property con- 
veyed to wife — Release of ola^s — 
New^ oTidenee of hnsband's eondnot — 1037 
Decree of dissolution of marriage. — 
By a separation agreement in 1910 a husband 
admitted desertion and cruelty and arranged 
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for conveying ceftain property to his wife to 
enable her to live apart from him, each of the 
parties releasing tiie other from all claims 
incurred or accrued to the date of said agree- 
ment. In this action there was evidence of 
adultery by the husband in 1905 and of im- 
moral associations by him sabsequent to 1910, 
of which tiie wife swore she had no notice un- 
til recently. — Heid, that the separation agree- 
. ment and release therein contained could not 
now avail the husband, and his wife was 
granted a decree for dissolution of marriage 
on the grounds of cruelty, desertion and adul- 
tery. 

Holland V. HoUand, [1919] 2 W. W. 
R. 906 (Man.) ; 48 D. L. R. 26. 

' Divorce — Jurisdiction — Domioil — 

Wife sniBC for diroree — Hnaband'e 
eliaace of residence — Domioil of origin 
— Presumption — Prima fneie ease of 
Jnxlediotion. — A domicil of origin continues 
unless a fixed and settled inte&tion of aban- 
doning it and acquiring another as the sole 
domicil is clearly shown; and where a domicil 
1038 ^^ origin is proved it lies upon one asserting a 
change of domicil to establish it ; no presump- 
tion of change of domicil arises from mere 
change of residence. In an undefended action 
by a wife for divorce, where it was clear that 
the hueA>and*8 domicil of origin was Alberta 
where he had lived all his life until he left his 
wife there five years ago and all that was 
heard of him since was that he was living 
sometimes in another province, at other times 
in different parts of the United States, it was 
held the wife had made out a prima facie case 
of jurisdiction upon which the Court was jus- 
tified in acting; the fact that there was no 
one to lay before the Court any facts to i^ow 
that a new domicil had been acquired should 
not throw upon her the onus of proving a 
negative, namely, that her husband had not 
acquired a new domicil. 

Coleman v. Coleman, [1919] 3 W. 
W. R. 490 (Alta.). 

Divorce — Declaration of nnllity of 
marriase, — While residence only is sufficient 
to 'found jurisdiction in nullity actions, as 
distinguished from divorce actions, such resi- 
dence must be hona fide. Where a petition 
iA\qq setting up grounds for a declaration of 
WJOXJ nullity was dismissed on the erroneous ground 
of lack of jurisdiction because of want of a 
British Columbia domicile, the Court declined 
to reinstate the petition, it appearing on the 
evidence that the petitioner was merely a 
casual visitor, although his wife was a resi- 
dent, in British Columbia, and in view of 
what is said in Manning Y. Manning, 40 
L. J. Mat. 18, and other cases referred to in 
the judgment, and the peculiar condition of 
divorce jurisdiction in British Columbia. 

Purdy V. Purdy, [19191 2 W. W. R. 
551 (B.C.). 

Divorce Conrt — Trial by Jnry — ^Pro- 
vision for — Matter of proeednre — 
B. N. A. Act, as. 91-92— Ultra vires.— 

The Court of Divorce and Matrimonial 
iriAn^ Caiisos, established in thiR province by stat- 
1U4U ute in \mO (2.3 Vict. c. 37). and continued to 
the present time under ss. 129-130 of the B. 
N. A. Act. is a civil Provincial Court, and 
the Provincial Lejfislature has the exclusive 
right to regulate the procedure therein. — The 
Provincial Legislature, in 1892 (now s. 26, c. 
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115, C. S. 1903), provided that the Judge, if 
he deemed it propet, might have disputed 
facts tried by a Jury, and gave to either party 
the right to demand that such facts should be 
so tried. The Judge of the Divorce Court, in 
a case noticed for trial, refused a venire on 
the application of the defendant on the 
ground that as the Court, as originally created 
and as it existed at the time of Confedera- 
tion, was a Court for a trial by a Judge with- 
out a jury, the Act of the Local Legislature 
making provision for a trial wit^ a jury was 
ultra vires. — Ueldj on appeal, reversing the 
judgment of the Judge of the Divorce Court, 
that the provision for a jury was a matter of 
procedure properly within the power of the 
Provincial Legislature under s. 02 of the B. 
N. A. Act and did not affect the question of 
marriage and divorce as the same is involved 
in s. 91 of the B. N. A. Act 

Fiizrandolph V. F. (1919). 45 D. L. 
R. 529: 46 N. B. R. 250. 

Evidence — ^Aetion for divorce — Public 
interest that divorces not lightly granted — 
Other evidence than admission of guilt by de- 
fendant required — ^Admissions may be used 
to build up and supplement other evidence — 
Inference of fact of adnltery from circum- 
stances. 

C. V. C, [1919] 1 W. W. R. 982 
(Alta.) ; 46 D. L. R. 666. 



Praotioe — Adnltery — Evidence on 
trial by aflldavit — Discretion. — On an 

application for an order for directions in a 
divorce action, counsel for petitioner asked 
for an order allowing proof of the facts by 1042 
affidavit at the trial, owing to the remote- 
ness of witnesses and the financial disability 
of the petitioner. — Held, that the trial must 
be held on oral evidence, but a saving clause 
giving the trial Judge power to allow proof 
by affidavit of such facts as may deem proper 
may be inserted in the order. 

Jensen v. Jensen (1919), 25 B. C. 

R. 513. 

Practice — Divorce. — On a petition for 
dissolution of marriage where there is a IA4Q 
charge of adnltery. neither the respondent ^^^^ 
co-respondent nor the petitioner, even where 
tbere is a counter charge, is bound to answer 
any questions tending to prove him or her 
guilty of adultery. 

Rogers v. Rogers (1919), 25 B. C. 
R. 439. 

Marriase — HnlUty of — Civil effects 
of—Mnnicipal roads--Vis major— CU- 
matic condition— C. O. 125, 127, 163, 
1053, 1072. — A man cannot marry his de- 
ceased brother's wife. Dispensations as to 
marriage are null and void in the cases men- '\r\AA 
tioned in O. 0. 125.— A marriage which is •*-^^" 
null, may have civil effects if contracted in 
good faith. — ^The mnnicipality was clearly 
responsible for the state of the road in ques- 
tion herein, and the plea of vis major is not 
sustainable as there bad been ample time to 
put the road in good condition between the 
date of the thaw and the accident to plain- 
tiff's husband. 

DenauXi V. Corp. Mansfield and 

Pontcfraci (1918), 54 Que. S. C. 

499. 
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Separation as to bed and board — 
Antborimation for -wif e to sve — Senriee 
104^ of petition for — O. P. 1101. — ^Unless so 
i\r±o ordered by the Jadge, it is unnecessary to sig- 
nify notice of a petition by a wife for leave 
to take snit in separation as to bed and 
board. 

Frechette v. Patenaude (1018), 20 
Q. P. R. 234. 

Separation from bed and board — 
Gross-demand — Similar oonolnsions — 
Exception to tbe form — C. C. 176. 104* 

1046 1®^» ^' ^' '^®» ^^'^^ ^^®» 210.— ^A wife 
sned in separation from bed and board may 
without special authorization file a defence 
to the action, and ask herself then a cross 
demand separation from bed and board. 

Flood V. Sparling (1018), 54 Que. 
S. C. 600. 

Separation as to bed and board — 

Defendant oondemned to costs — C. P. 

^ 549. — When justified by the circumstances, a 

1047 Judge may dismiss the action of a wife suijig 
for separation as to bed and board with 
costs against the defendant. 

Lanfflois V. Oourgue (1018), 54 Que. 
S. C. 330. 

Separation from bed and board — 
Jndsment si^i^^S snardianebip of child 
to motber — Snapicions of adnltery^ — G. 

1048 ^- 214. — If the mother, having the custody 
of her cbild, Is under suspicion of immoral 
conduct, an order will issue committing the 
chOd to an institution, her up-keep to be 
paid for by her father, with permission to 
both parents to visit her in observance of the 
rules of the institution. 

Bythewav V. Lite (1018), 20 Q. P. 

R. 340. 

Separation as to bed and board — 
AlimentMry allowance — ^Bef anlt to pay 
it— Bnle nisi — O. P. 832, 833.— A hus- 

1049 band who does not pay to his wife the ali- 
mentary allowance to which he has been con- 
demned upon a petition for leave to sue in 
separation as to bed and board, cannot, for 
that reason, be held to coercive imprisonment. 

Bythetoay y. Lile (1018), 20 Q. P. 

R. 308. 

Separation a mensa — Petition for 
snardianship of children — Fees — C. O. 
214, 215; C. P. 117, 1099 to 1105. — 

It is by suit and not by notice that a judg- 
lO^n °^^^^ respecting the guardianship of the chil- 
x\JO\J ^pen, as a sequence to proceedings in separa- 
tion a mensa, may be varied. — If the motion 
had been aismissed, after hearing thereon, the 
fees of the successful attorney will be those 
of an action non-suited. 

Bythetoay v. LUe (1010). 21 Q. P. 

R. 6. 

Separation from bed and board — 
Judgment si'^>^e care of child to 
nrie-t mother — Child's best interests — ^Habeas 
1051 oorpne— Res Judicata— C. C. 83, 214, 
244. — A child of eleven years cannot choose a 
domicU other than that of his mother when 
his care has been committed to her; and the 
mother will have the right to issue a writ of 
habeas corpns to recover possession of her 



child. — The order given on proceedings in 
separation between the parents was res 
Judicata as to guardianship of the child. 

Ka9tel V. Hampton (1017), 20 Q. P. 

R. 108. 

Separation as to bed and board — 
Guardianship of children — O. O. 200. — 

Where a husband deserts his wife, and sub- 
sequently, takes proceedings in separation and 
seeks the care of his child not yet three years 
old, left by him with its mother, he thereby 
recognizes his wife's worthiness and, unless 
for serious reasons, wUl not succeed in his 
petition. 

BloM V. Herouw (1017), 21 Q. P. 
R. 104. 



rV. Alimony and Alimentary 
Allovrance. 

Action for alimony — Plaintiff leaving 
defendant's house without cause — ^Refusal to 
return — ^Unfounded charge against defendant 
— ^Dismissal of action — Costs — Cash disburse- 
ments—Rule 388. 

Lambert v. Lambert (1010), 16 O. 
W. N. 30. 

Charge of adultery made asAinst 
wife — Attempt to establish by evi- 
dence — Ground for awarding alimony 
— Cruelty. — Pleading adultery of the wife 
as an answer to an action for alimony and 
unsuccessfully attempting to support the plea 
by evidence it not in itself a ground for 
awarding alimony. Alimony might be granted 
if it were shewn that the wife's health was 
affected by the conduct of the husband in 
making the charge — that might be cruelty in 
a legal sense. — RusgeU v. Russell, [1807] A. 
C. 305, followed.— Lot'cW v. LoveU (1906), 
13 O. L. R. 569, distinguished. — Jeapes v. 
Jeapes (1003), 80 L. T. R. 74, referred to.— 
8emble, per Middleton, J., that the adultery 
of the wife had been in this case adequately 
proved. 

Whimbey v. Whimbey (1010), 45 
O. L. R. 228; 16 O. W. N. 17; 
48 D. L. R. 100. 

Alimony — Allcwance of permanent 
alimony only from decree — Costa on 
appeal. — Permanent alimony should not be 
awarded except from and after the date of 
the decree. Where no application had been 
made for interim alimony a judgment which 
allowed arrears of alimony was reduced by the 
amount so allowed. — The wife was given her 
costs of the appeal notwithstanding the par- 
tial success of the husband thereon. 

DeWitt V. DeWitt, [1010] 2 W. W. 
R. 181 ; 12 Saek. U R. 212 ; 46 D. 
L. R. 242. 

Proceedings under Deserted Wives* 
Maintenance Act, R. S. O. 1914, c. 152 

— Order of Justices for payment of 
alimentary allowance — Default in pay- 
ment — Action for alimony — ^Disniissal 

— Resumption of cohabitation for 
short period — Subsequent order of 
Justices for payment of arrears under 
first order and for distress and im- 
prisonment — Abandonment or super- 
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neasion of ftrst order — Jnriadiotion — 
Inhibition. — In August, 1917, a woman 
obtained from Justices of the Peace an order, 
under the Deserted Wives' Maintenance Act, 
R. S. O. 1914, c. 152, directing her husband 
to pay her $8 per week for the empport of her- 
self and children, and also the costs of the 
proceedings. Pursuant to this order — which 
was affirmed on appeal — the husband paid the 
alimentary allowance to the wife for a con- 
sideratble time, but eventually made default. 
In March, 1918, the wife brought an action in 
tbe Supreme Court of Ontario against the 
husband for alimony; that action was tried 
in November, 1918, and dismissed ; the judg- 
ment of dismissal was affirmed on apfteal. In 
July, 1919. the wife went with her children 
to her husband's house, lived with him for 
more than a month, and then left him, on 
account of his misconduct, she averred. In 
1AI\A September, 1919, she again took proceedings 
lUOU i^fore the same Justices, alleging that $720 
was due her under their former order. The 
Justices thereupon made an order directing 
payment by the husA>and forthwith of the 
|720 and $235 for costs, and directing that 
these sums should be levied by distress and 
sale of his goods, and in default of sufficient 
distress that he should (be imprisoned : — Held, 
that, the wife having resorted to the Supreme 
Court for the purpose of having her rigl^ts 
determined, and it having been therein ad- 
judged that she was not entitled to alimony, 
the proceedings before the Justices must be 
deemed to have been abandoned or superseded, 
and that the Justices had no jurisdiction to 
make the order for the issue of the distress 
warrant and the committal of the husband to 
gaol. — OrwDion v. Crawion. (1907), 28 Times 
L. R. 527, applied and followed. — Eeld, also, 
that the wife's return to her husband put an 
end to the earlier order made by the Justices. 
—Haddon v. H<iddon (1887), 18 Q. B. D. 
778, applied and followed. — ^The Justices and 
constable were prohibited from proceeding 
upon the order of ^ptember, 1919. 

Re WOey and WOey (1919), 46 O. 
L. R. 176 ; 16 O. W. N. 408. 

Husband and wife — Proceedings under 
Deserted Wives' Maintenance Act, R. S. O. 
1914. c. 152— Order of Justices for payment 
by husband of alimentary allowance weekly — 
1067 Default — ^Action brought for alimony— Dis- 
missal upon trial— Si:A>sequent order by Jus- 
tices for payment of arrears under first order 
and for distress and imprisonment — ^Aban- 
donment of order when actiMi brought — Re- 
sumption of cohabitation — Effect of. 

Re WOey and WOey (1919), 17 O. 
W. N. 92. 

AlimonT — Onielty — ^Findings of fact of 
1058 trial Judge— (Rate of monthly payments fixed 
in judgment — ^Leave to apply. 

RiopeUe v. RiopeUe (1919), 15 O. 
W. N. 420. 

Alimony — ^Default in payniant under 
order — Realization by sale of defendant's 
land. [See also 1035.1 

AnceUe v. AnceUe, [1919] 1 W. W. 
R 875 (Alta.). 

Alimony — Hiubaad leaTins wife — 

Allegations of acts of cruelty by wife — ^Bvi- 
lOfiO dence — Right to alimony — Judicature Act, 
^ R S. O. 1897, c. 51. 8. 84. 

Peel V. Peel (1919), 16 O. W. N. 79. 
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AUmony — Ref orenee to llz permanent 
alimony— ^cope of inquiry as to income and 
property of defendant 

C. V. C. (1919), 15 O. W. N. 332. 

Alimony — Evidence — Cruelty — Fail- 
ure to establish — Dismissal of action— Costs 
—Rule 388, 

McPhadan 7. McPhadan (1919), 16 
O. W. N. 269. 

Alimony — Report of Master fixing 
amount of permanent allowance — ^Ascertain- 
ment of income of hueflband — Interest in indus- 
trial company as principal shareholder— Sal- 
ary as manager — Earnings of company— Ab- 
sence of fixed rule as to proportion of income 
to be allowed as alimony— <Hrcumstances of 
case — ^Discretion. 

Malcolm v. Malcolm (1919), 17 O. 
W, N. 93. 



1061 



1062 



1063 



^ — Evidence — ^Adultery — Cruelty 

— Parties assaulting each other — Quarrel pro- 
voked by wife. 

Corrett v. CorreU (1919), 16 O. W. 

N. 358. 

Action for alimony-— Failure to prove 
marriage to defendant— Former husband liv- 
ing when form of marriage gone throni^i — Al- 
ternative claim to payment for services as 
housekeeper — Money lent — ^Money paid for 
insurance premiums in respect of policies on 
life of defendant — Money to be returned if 
benefit diverted from plaintiff — Interim ali- 
mony — ^Existing order for — Right of plaintiff 
to arrears — Costs. 

Currie v, Ourrie (1919), 16 O. W. 

N. 244. 

Alimony — Wife leaving husband on ac- 
count of cruelty — Acts of violence — ^Nature 
and effect — Ajpprehension of future danger — 
Offer to receive wife back — Undertakinig to 
treat her properly — Dismissal of action. — ^In 
an action for alimony it appeared that the 
parties had been married for more than 25 
years and bad seven children, l^e wife left 
her husband in 1917, and refused to return to 
him; he was willing and offered to receive her 
back. Act's of violence by the husband in 
1899, 1913, and 1917, just before the wife left 
him, were established: but it was held* that, 
although the husband nad been violent, hardi, 
and domineering, and had alienated the affec- 
tions of his wife and children, his acts of vio- 
lence were not of such a character as to have 
produced in the plaintiff physical illness or 
mental distress of a nature calculated per- 
manently to affect her bodily health or en- 
danger her reason, and that there was no rea- 
sonable apprehension that in the future acts 
would occur likely to produce such a result — 
Th« action was dismissed, upoa the defendant 
signing and filing an undertaking to receive 
back his wife and children and to treat his 
wife in all respects with consideration as a 
wife should be treated and to abstain from all 
acts of violence. — Judgment of Masten. J., 15 
O. W. N. 356, affirmed. 

BaUey v. BaOey (1919), 45 O. L. R. 
59 : 16 O. W. N. 46; 48 D. L. R. 
750. 

Separation a ur oement — Alimentary al- 
lowance made to wife — Provision for decrease 
or increase — ^Application to Judge — ^A|»point- 
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ment of ai1)itrator — ^Ai<bitration Act, B. S. O. 
1914, c. 65, 8. 9. 

Re Gordon and Gordon (1919), 17 
O. W. N. 76. 

SepAratlon fron bed and board — 
AUmentadry allowance — PetitioaL for 
relief from — C. €• 170. — A husband, 
inAQ ordered to pay an alimentary allowance to 
lUOO Mb wife upon proceedings bad in separation 
from bed and board, may secure relief there- 
from when he is unable to continue to do so, 
and when his wife is not in necessitous cir- 
cumstances. 

Leroua v. Couture (1918), 20 Q. P. 
R. 887. 
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Alimentary aliowanee — Hnsband and 
— Ability to work — Diseontlnning 
rapport — O. O. 173^ 202« — Only the per- 
son in necessitous circumstances and who 
cannot support himself, may recover alimony. 
Age, sex, state of healdi and social position 
are all determining factors. — A married wo- 
man of 81, without children, who earned her 
living by sewing 'before her marriage, who 
makes no serious effort to secure work, has 
no right to claim support from her husband. 

Meriei v. Page (1918). 25 R. L. 
n.s. 254 ; 20 Q. P. R. 139. 

Alimentary allowanoe — Seqnestrator 
— Snit to set aside marriaso — ^Ros^tory 
oommiesion — O. P. 117, C. O. 166.— -A 

suit for alimentary allowance may not, as a 
rule, be taken ouerwise than by ordinary 
summons, since it is &n incident only in cer- 
tain spedfied cases. — ^An alimentary debt is, 
of its nature, impossible of transmission to 
heirs, and becomes extinguished upon the 
death of the debtor. — ^A Oourt will not author- 
ize a sequestrator to pay, during a suit taken 
to set aside a marriage, an alimentary allow- 
ance to the wife. — A commission to secure 
evidence is but an incident in the proceedings 
and the purport thereof cannot be viewed as 
conclusive until all proof in the case is of 
record. 

Ouimet V. Thompson (1919), 21 Q. 
P. R. 72. 

Separation a mensa — Alimentary al- 
lowance — Petition to detennine it — 
O. C. 169, 170, 173, 213.— A husband 
ordered to pay an alimentary allowance to 
his wife, upon petition to that effect, may 
secure release therefrom if he becomes unable 
to earn it, and if his wife is working and re- 
ceives sufficient money, through her own 
efforts to maintain herself. 

Leduo V. uarivee (1919), 21 Q. P. 

R. 85. 



▼!• liability of One for Oontraot of 

Otiter. 

liability of latter for wages of ser« 
Tant encased by berself, — Though the 
1072 husband by the contract of marriage under- 
takes to pay all the expenses of marriage, his 
wife may be sued alone for the erases of 
at engaged by her. 

Johnson v. Hudon (1918), 24 R. de 
J. 570 (Que.). 



Oblisationa arisinc f^om marriage — 
Maid servant — Wages — O. O. 1317, 
1423. — A wife separate as to property who 
engages a maid servant is personally answer- 
able for her wages, the husband being insol- 
vent, though there be a clause in their mar- 
riage contract whereby the husband assumes 
all the obligations arising thereunder. 

Johnson v. Hudon (1918), 25 R. L. 
n.s. 171 (Que.». 

Sale — Hnsband and wife — ^Heeessities 
—O. O. 175, 1280.— Dresses at $150 and 
$135 each for the wife of a man who earns 
$225 a month, are to be considered as luxur- 
ies. — The statement of the husband to the 
creditor claiming payment of goods delivered 
to the wife, that he would see to it, is not 
a promise to pay the amount if tiie husband 
was not familiar with the details of the 
account. 

Jaoohs ▼. Colt (1916), 55 Que. S. G. 
298; 46D. L.R. 245. 

Married wonaan oarrying on separate 
bnsiness — Liability of bnsband for 
debts contracted — Married Woman's 
Property Act, R. 8. O. 1900, o. 112 — 
Effect of illinc or non-IUins of eerti- 
llcate. — A husband is liable for debts of faitf 
wife contracted in carrying on business in 
her own name so long as the certificate called 
for by the Married Woman's Property Act, 
R. S. 1900, c. 112, s. 18 (1) has not been 
filed, but is not liable for contracts made by 
the wife after the filing of sudi certificate. — 
Broum v. Carson, 103 Mass. p. 260, followed. 

Brock V. Patter$on v. AUen ei ai. 
(193^, 52 N. S. R. 403; 44 D. L. 

Desertion — Antbority of wife to 
pledge bnsband's credit — ^Premmption 
— ^Express contract neceseary to oTor- 
eome, — ^A wife deserted by her hueband foe- 
comes his agent for the purpose of pledging 
the husband's credit for the support of his in- 
fant child, and sli^t evidence is sufficient for 
that purpose. — ^But where there is a legal pre- 
sumption, arising from the relationship of the 
parties, as in the case of tiie wife's father, 
that the su4>Port of the child is gratuitous, 
nothing short of an express contract will over- 
come such presumption. — ^Ap^peal from judg- 
ment allowed with costs. 

George v. Peart (1919). 52 N. S. Jtit. 
436; 44 D. L. R. 569. 

Sale — Alimony — Idability for — 
O. G. 1317, 1423.— The circumstances sur- 
rounding the opening of account with a 
tradesmait should determine, in each case, the 
vexed question whether husband or wite is 
responsible for the purchases so made. 

Dehien v. DumouUn (1919), 56 Que. 
S. C. 271. 



vixi, Separate Property of Wife, 

Oonveyanee of land by bnaband to 
wife — Right of wife to convey without as- 
sent of husband — ^Tenancy by curtesy — ^In- 
choate right — ^Married Woman's Property 

Aet,S8. 4 (1),6 (3). 

Re Budd and THpp (1919), 16 O. 
W. N. 68. 
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Gift by huabaad to wife dwins 
1079 eovertnre — Anti-nuptial s^'t — Evidenee 

— Intention — Words of gift — ^Actual delivery 
— Mwrrled Women's Property Aet. 

EUiott Y. Smoii (1918), 15 O. W. 
N. 218. 

Oraim and other oliattela aeiied on 
"wif e'a farm nnder ezeention a^inst hus- 
band— Claim by wife — Interpleader issue — 
1AQA ^^^^>^<^® — ^Finding of trial Judge in favour 
lUoU of wife as to grain grown on farm — (Finding 
in favour of execution creditor as to other 
cltattels — Reversal on appeal — [14 O. W. N. 
199, reversed.] 

Rohin$on v. Robinson (1919), 15 O. 
W. N. 285. 

Interpleader — ^Hneband and wife — 
Animale — TAwb atoek pnrobased by baa- 
band for wife -with wife's money. — ^It 

was held (reversing decision of Jennison, 
D.C.J. ), that certain live stock belonged to 
plaintiff and could not be seized under ezecu- 
1AQ1 ^^°B against plaintiffs husband; it all (ez- 
lUol cept subsequent acquisition by increase or ex- 
change) having been bought by said hus- 
band for plaintiff with plaintiffs money in 
Saskatchewan and brought to Alberta (and 
the cattle being branded with plaintiff's 
brand) ; that although the money used to buy 
it was part of sum previously given by her 
husband to plaintiff there was no justification 
for questioning the bona fides of the transac- 
tions. — In interpleader issue between exe- 
cution creditors and claimant the former 
should be made plaintiffs. 

Herr v. Oraigmyle Trading Company, 
[1919] 1 W. W. R. 679 ; 14 Alta. 
iL. R. 331. 
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IX. Tranaaotiona Between. 

Aaalsnment by -wife to bnsbaad of 
beneficial interest in policies of insvr* 
anee on life of bnsband — Consideration — 
Promise to make will in certain way — Will 
made but revoked — ^Death of husband leav- 
ing will disposing of estate otherwise than as 
agreed — Action by wife against executors — 
Right to proceeds of insurance policies — Joint 
policy on lives of spouses — Dower — ^Election. 
O'Connor v. Fitzgerald (1919), 16 
O. W. N. 171. 

Conveyance of land by bnsband to 
wife — Presumption of gift — No evidence to 
rebut — Failure to shew agreement to hold in 
trust — Discharge of mortgage upon promise 
to execute new mortgage — Eqnita^le mort- 
gace — Statute of Frauds — Performance of 
contract on one side — Interest — CJbarge on 
land— <;!osts. 

Peel V. Peel (1919), 15 O. W. N. 

297. 

Donation to tbe -wife — Acoeptanoe — 
Absence of marital antboriaation — 
Wife acting as mandatary — ETidence 
— Gommnnity not a Jnridioal person — 
Antbentic deed— Arts. 177, 183, 768, 
1272 C. C—Art. 933 O. N.— The appel- 
lant, by deed of oessioui gave " pour bonnes 
et valables considerations " a sum of money to 
his daughter, the respondent's wife, common 
as to property, and she accepted without the 



authorization of her husband. So/ne years 
later, the appellant took an action to set aside 
the deed as null and void. — Held that the 
deed of transfer was really one of graituitoua 
donation. — Held, also, Davies, C.J., and 
Brodeur, J., dissenting, that the doi ation, 
being made to the wife herself and accepted 
by her alone, without marital authorization, 
never had any legal existence and the sum 
given did not fall into the oommnnity. The 
donation <x>uld not be treated as made to the 
community, which is not a juridical person 
apart from the persons of the two spouses, and 
the wife therefore could not be deemed to have 
acted as mandatary of her husband, head of the 
community. — Per Anglin, J. — ^The require- 
ment of the law, in the Province of Quebec, 
that an instrument should be in authentic 
form, does not import that the authority of an 
agent to execute it must be evidenced in tbe 
same manner. — Per Davies, C.J., Anglin and 
Brodeur. JJ. — The proof of a mandate, made 
by parol testimony at the trial without ob- 
jection, cannot subsequently be set aside in a 
Oourt of Appeal. Schwersenski v. Vineberg, 
19 Can. S. C. R. 243 ; Oervais v. McCarthy, 
35 Can. S. C. R. 14, followed.— P«r Davies, 
C.J. and Brodeur, J. (dissenting). — ^A dona- 
tion made to a wife common as to property 
can be accepted by her alone as mandatary 
of her husband, head of the community. — 
Judgment of the Court of King's Bench 
(Q. R. 27 K. B. 88), reversed,— Davies, C.J. 
and Brodeur, J., dissenting. 

Pesant dit Sanscartier v. Robin 
(1919), 58 S. C. R. 96 (S. Ot 
Can.— Que.) ; 46 D. L. R. 369. 

Hnsband farming "wife's property — 
Using produce for benefit of bimself 
and family — No liability to account — 
Hnsband on separation paying wife 
for prodnoe on band — No prosnmption 
of liability to pay rent for time past. — ^ /vq^ 
When husband and wife are living together IwO 
and he farms her property with his own and 
uses the produce for the joint benefit of him- 
self and family he cannot be asked to account 
for it; and tlie fact that on taeir separating 
the husrband pays the wife for the produce on 
hand of her farm cannot in itself !be taken as 
any presumption or recognition of liability of 
the huf^and to pay rent under an implied 
lease or for use and occupation for time past 
[See 1315.] 

Adolf v. Adolf, [1919] 2 W. W. R. 
908 (Sask.) ; 47 D. L. R. 525. 

Land conveyed to -wife — (Contributions 
to purchase- money made by husband — De- ^fXDa 
claration of husband's rights — ^Half interest lOoO 
in property — Wife declared trustee for both 
in equal shares — Costs. 

Nasmith v. Nasmith (1919), 16 O. 
W. N. 298. 

Sale — Hnsband and wife — Transfer 
— Proof of — Foreclosure — O. C. 770, 
1265, 1483; C. P. 207.— The prohibition 
of sales between husband and wife is to be 1037 
strictly enforced. — Allegations that there is a 
transfer from husband to wife must be 
proved. — All proceedings had by a party fore- 
closed must be with the consent of the other 
party. 

Arthur v. Baillargeon (1918), 55 
Que. S. C. 360. 
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SeparatloaL tegreement. — In September, 
1915, plaintiff (then defendant's wife; sub- 
sequently divorced), made a separation agree- 
ment with defendant which after reciting 
" whereas differences have arisen between " 
the parties, etc., contained a clause by which 
plaintiff agreed to accept the sum of $2,000 

in full of all and every claim which she may 
now or may at any time hereafter have 
against" the defendant. In August, 1918, 
she sued defendant for $4,410 advanced by 
her to defendant about eight or nine years 
previously, claiming the moneys were given 
to defendant to be invested for her in certain 
land and were so invested, and asking a 

1088 d®«l*'*tlon that the moneys were taken in 
trust and invested for her benefit and an 
accounting. At the trial, Ives, J., held that 
there was no express trust and no right to 
an accounting, but that the moneys were not 
covered in the said separation agreement and 
plaintiff was entitled to their repayment. No 
formal amendment was made in the plaintiff's 
claim. — Held, appeal allowed. Per Harvey, 
C.J., McCarthy, J., concurring, the terms of 
the jseparation agreement covered the claim ; 
in any case The Statute of Llmitatioua 
was a bar to plaintiff's claim in the form as 
allowed by the trial Judge (although not a 
bar had plaintiff's claim of trust, etc., as 
pleaded, been established), and defendant 
should be allowed to now plead it. Simmons, 
J., held similarly as to the plea of the Statute 
of Limitations and its effect Beck, J., dis- 
cussing the principles in question, dubitanie, 
concurred in the result. 

Wineland v. Audeit, [1919] 1 W. 
W. R. 666; 14 Alta. L. R. 314; 
45 D. L. B. 406, 

Tranaaotiona between in resard to 
Isuada — Action by husband against wife and 

1089 Actions by wife against husband — Mortgage 
— 'Lien — Evidence — Appeals — New trial — 
Costs. 

RosenbeM v. Ro»enbe» (1919), 17 
O. W. N. 137. 



X. Actlona by and Acalnat. 

GoBunuulty of property — ^Aetiou by 
urif e for personal dainagea — Rigbt of 
motion belongins to oonamunity. — ^A wife 
common as to property cannot, in her own 
1QQA name, take suit to recover damages incurred 
±\jznj jjy Yier personally, the right of action belong- 
ing exclusively to her husband as head of the 
oonununity. If her husband be an inter- 
dict. Judicial authorization may replace his. 

Dore V. City of Owtremont (1918), 
26 R. de J. 71 (Que.). 

Community of property — Attachment 

in revendication by the hu^and against wife 

— Inscription in law (demurrer). — A husband 

10Q1 <^^^<>^ issue pioceedings in revendication 

^^^*^ against his wife, common as to property with 

him. 

Larivee v. Ledue (1919), 21 Q. P. 

R. 183. 

Neclicenoe — Tbe Married Women's 

1AOO ^^OP^'^ ^^^ — Wife injured by de- 

IVuZ fondants' tramoar — Oonlsdbutory nee- 

liKenee by bnsband — Rigbt of wife to 



reoover against defendants. — Plaintiff 
while riding in her husband's automobile 
driven by him, was injured in a collision be- 
tween it and the defendants' tramcar. At the 
trial the jury found defendants negUgent and 
the Court of Appeal (except McPhillips, 
J.A.) thought there was evidence to support 
their finding but held unanimously, contrary 
to the finding of the jury, that there was con- 
tributory noKlieence on the part of plain- 
tiff's hustoand.— HeW (McPhillips, J.A., dis- 
senting), .plaintiff could recover against de- 
fendants. In relation to her claim tbe com- 
mon-law doctrine of the unity of husband and 
wife is rendered non-existent >by the Married 
Women's Property Act. — (McPhillips, J. A., 
dissenting, heldt with some hesitation, that 
the plaintiff was affected by the negligence of 
her husband ; the situation being the same as 
if the plaintiff had been driving the automo- 
bile and was guilty of contributory negli- 
gence). 

Brooke V. British Columbia Electric 
Railuxiy Compaaty, [1919] 3 W. 
W. R. 109 (B.C.); 48 D. L. R. 
90. 

Opposition to withdraw — Married 
woman— <;. O, 1271, 1292,— Where a wo- 
man describes herself as a widow, and sub- -^^^ 
sequently, on certain proceedings upon an op- 1093 
position to withdraw from a sale of movable 
effects, avers that she is a wife and auth- 
orized by her husband for the purpose, the pre- 
sumption will be that she is in community 
of property, in which event her husband, 
acting alone, as head of tbe community, had 
the sole right to institute the proceedings had 
by his wife. 

Banque Rationale v. Bourdeau 
(1918), 54 Que. S. C. 446. 

Promissory note — Married woman — 
Want of autborisation'-Kullity—O. O. 
177, 183. — A married woman, separate as 
to property, who gives a promissory note in 
part payment of the purchase price of a lot 
of land, does not do an act of administration, 
and if not authorized by her husband, Uie note 
is null and void. It would be otherwise if the 
husband had authorized the purchase of the 
property for a price which the promissory 
note would have covered. 

Beaulieu v. Pear$on (1918), 54 
Que. S. 0. 361. 

Husband and wife — ^Botb makers of 
— Idability of -wife separate as to pro- 
perty— C. O. 984, 1013, 1301.— A wife 
separate as to property who makes a note 
jointly with her husband and is not liaible 
thereon if she derived no benefit therefrom. — 
An agreement between solicitor and client to 
hand over all the latter's lawsuits to the 
former, the client to meet the disbursements 
only, the solicitor to collect all fees from the 
other parties to possible suits, does not cover 
advice upon other matters, nor apply to cases 
settled by the litigants out of (Ik>urt. 

Cordasco v. Qameau (1918), 56 
Que. S. C. 1. 

Prouiissory note and agreenaent 
sisned for benefit of busband. — The ^ .^^ 

judgment of Falconbridge, C.J.K.B., 42 O.L. 1096 
R. 595, 14 O. W, N. 109, was reversed, and 
judgment was given against the defendant 
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Martha C. for the amannt which she agreed 
to pay the plaintiff, and directing the execu- 
tion by both defendants of two mortgages in 
favour of the plaintiff which they had agreed 
to give. — It was heldt that the defendant 
Martha O., the wife of the other defendant, 
was not entitled to succeed upon any of the 
defences raised by her, viz. : duress on the 
part of the plaintiff; undue influence of her 
husband and absence of independent advice; 
and no consideration. — In the opinion of the 
majority of the Court, there was no evidence 
that, in procuring the signing of the promis- 
sory note for $1,500 by the wife, one M., the 
manager of a bank, acted as the plaintifTs 
agent 'M. not having been the plaintiff's 
agent to obtain the note, the plaintiff was not 
affected by any duress whidi M. may have 
exercised upon the wife; and the validity of 
the note could not be affected by the subse- 
quent disclosure to the plaintiff that the wife 
had been induced to sign the note by the re- 
presentation made by M. that the plaintiff 
" was going to have Mr. 0. arrested if he did 
not settle." — Per Riddell, J.:— The trial 
Judge might well, upon the evidence, have 
found M. to 'be the agent of the plaintiff, on 
the ground that the plaintiff must have in- 
tended the natural result of his action, must 
have expected that the threat would be com- 
municated to the wife and used to induce her 
to sign the note — the plaintiff might be div- 
believed where his evidence was not consistent 
1096 "^^^ ^® natural consequences of his conduct 
But the trial Judge accepted the plaintiff's 
evioence, and put the finding of agency on 
another ground. A person does pot become a 
principal by any act of so-called ratification 
unless at the time of the contract the so-called 
agent was not acting for himself but was in- 
tending to bind an ascertainable principal: 
WiUon V. Tummon (1843), 12 L.J.C.P. »06; 
Marsh v. Joseph, [1897] 1 Gh. 213; even if 
it is intended that some unnamed principal 
shall benefit if the so-called agent purports to 
he acting for himself and not for anouier, the 
rule applies : Keighley Moated d Co, v. Dur- 
ant, [1901] A. O. 24. It is not the law that 
one taking an advantage obtained by a wrong 
must be held to have ratified the wrong: 
Eastern Construction Co, Limited v. National 
Trust Co,, Limited, [1914] A. C. 197. There 
could be no pretence of agency by estoppel 
in this case ; and the wife could not succeed 
upon the defence that M. was the plaintiffs 
agent. — The note was obtained under an im- 
plied promise not to prosecute ; but, upon the 
evidence, it could not be said that it had been 
proved that the plaintiff knew when he took 
the note and the agreement that they had 
been obtained by the implied promise. — Per 
Curiam: — ^The onus was on the wife to estab- 
lish the defence of undue influence and want 
of independent advice, based upon the facts 
that she was a married woman and the trans- 
action was for the benefit of her husband. — 
Undue influence by her husband was not 
proved, but was disproved. — Hutchinson v. 
Standard Bank of Canada (1917), 39 O. L. 
R. 286, followed. — - Per Mulock, C.J.Ex. 
(^Sutherland and Kelly, JJ., concurring) : — 
Tlie wife agreed to sign the note if the plain- 
tiff would agree to extend the payment over 
three years, and that constituted valuable con- 
sideration. — The note was intended to operate 
as security that the husband would pay the 
amount of his liaibility, limited to $1,5()0, when 
ascertained by arbitrators; the plaintiff 



should have based his claim on the note as 
well as the suftHnission and award, and should 
have leave so to amend his statement of claim. 
— Per Riddell, J.: — It is a vicious and inex- 
cusable practice for a party, who finds one of 
his claims not dealt with, to enter judgment 
without reference to such <daim and without 
the attention of the trial Judge being called 
to the omission. The plaintiff^B daim for a 
direction to the defendants to execute two 
mortgages as security for the balance would 
have been given effect to in the judgment of 
the trial Judge if attention had. been called 
to it on settling the judgment. . It f^ould not 
have been necessary to make it the subject of 
appeal ; and, while the appellate Court might 
correct tiie error it would not favour the 
practice by way of costs or otherwise. 

MeCallum v. Cohoe, 44 O. L. R. 497 ; 
46 D. ^. R. 733; 16 O. W. N. 
662. 

Balmrj — Attaohnaent of — C. C. 
1031, 1034; C. P. 685. — Husband and 
wife, being bound to mutual assistance, have 
not claim for compensation therefor.~-C. P. 
686 is applicable only in cases where there 
has been no covenant as to salary or where 1097 
the employee is insolvent but not to the aid 
which a wife may give her husband or a hus- 
iMnd his wife. — unless under a formal provi- 
sion of the law, a statutory enactment will 
not be so interpreted bv the courts as to de- 
stroy the principles whioh govern the rela- 
tionship of husband and wife, or the rights of 
creditors under attachments. 

DuqueUe v. Dion (1919), 66 Que. 
S. C. 480. 

8e«iupity giTvn hj wife at iastamee of 
Imaband for UabUitj of Imabaad to 
enployerti— <{oii«iderotloii. — The plain- 
tiff's husband, who sold hay for the defend- 
ants and made collections of money, was or 
appeared to be in default to them in respect 
of his collections to the extent of $696. Be- 
ing in fear of criminal prosecntion and of 
losing his employment he informed the plain- 
tiff of the situation, and asked her to give a 
ehattel nortcocf upon her famitnre to se- 
cure the $896. This she did; the husband 
was not arrested, and was continued in his 
employment After his death, she bronght ^^^ 
this action to have the chattel mortgage set 1098 
aside: — HeUd, that the transaction being exe- 
cuted, it was necessary, in order to obtain re- 
lief in equity, that the plaintiff should shew 
more than that it was illegal : she most shew 
either pressure or nndne influenee and the 
findings of the trial Judge that the plaintiff 
was a free agent in the transaction, that 
there was no agreement that, in consideration 
of the giving of the mortgage, the defend- 
ants would not prosecute her husband, that 
she appreciated what the giving of the mort- 
gage meant, and that she had failed to shew 
affirmatively that the defendants procured 
her to execute the mortgage through pressure 
or undue influence, were supported by the 
evidence, and were sufficient to warrant the 
dismissal of the action. — Wood v. Adams 
(1905), 10 O. L. R. 631, 637, 638, and 
Jones V. Merionethshire Permaneni Benefit 
Building Society, [1892] 1 Ch. 173, 182, re- 
ferred to. — Judgment of Masten, J., affirmed. 

Fainoeaiher v. MoOullough (1918), 
43 O. L. R. 299 ; 43 D. L. R. 626. 
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S^pArattoai a moauMi — Community — ^Loss 
of ri^t to demand partition — C. 0. 200. — 
"Wlien jadgment is pronounced in a case of 
reparation a mensa and the partition is ef" 
fected and accepted iby the wife, she loses her 
■ /vr%^ rights in the community of property.— /Hie 
1099 authority given by a liusband, in separation 
proceedings, to his wife to appear and plead 
is also authorization for her to resort to every 
lawful means of defence. — A wife sued in 
separation may take a cross demand hut she 
must be authorized thereto. — ^Want of af- 
fection ana attention on the part of a husband 
towards his wife is not sufficient reason for 
an action in separation a mensa. 

Code V. Biok (1919), W Que. S. 

C. 183. 
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Salt acalnst wontaA oomiaon as to 
)propertjr — Refusal of hasbaad to aath- 
ovlse Iter to appeav-— Motion to rejoot. 

—The husband of a woman, oonuaon as to 
pTopexty, summoned to authorize his wife, 
may declare that he refuses to so do. It is 
then the duty of the plaintiff to have the wo- 
man authorized by the Ck>urt 

Staekhouse v. BiaU (1918), 20 Q. 
P. R. 862. 



Salt at law — Slander — O. G. 188, 
1O60, 1292, 1298; O. P. 76, 77, 78.— A 

11 01 wife, common as to property, authorized by 
"^ ^ her husband, has the right to institute alone 

an action in damages for slander, — ^This Is 
a personal action whidk does not fall into 
the communi^. 

SaJumrin v. Barreite (^IS), 56 Que. 
S. O. 480. 

Snoeession to lands— rWife coinmon as 
to property— C. C. 1298.— Until she has re- 
nounced thereto, a wife common as to pro- 

1102 P6^ m<^7 be sued personally with req>ect t> 
a succession composed of lands to which she 
is heir. . 

, Jourdain v. Daignault (1919) , 21 Q. 

P. E. 189. 

Wife oonunon as to property — ^Un- 
lawful arrest of — ^ndietal anthorlsa- 
tion — ^Exception to tlie form. — ^A wife 
/\rk common as to property, even under Judicial 

1103 authorization, is without right in taking un- 
aided an action in damages for false arrest; 
such suit will be dismissed upon exception to 
the form a^ belonging exclusively to the head 
of the community, her hue/band. 

OarroU v. C^v of Lachine (1919), 
21 Q. P. B. 267. 



^T, Bower — Homestead. 
See 1027 to 1029, 1082. 

Aet respeetlnc Hom.estoads, 1915, o. 
29 — Applioation by linsband for order 
dispensinc with 'vMt*u sisnature. — The 

provision of the Act respecting Homesteads, 
1104 1015, c. 29, as amended by c. 27 of 1916, that 
where the wife of the owner is living apart 
from her husband under circumstances dis- 
entitling her to alimony, a Judge may dis- 
pense with her signature and acknowledgment, 
is only intended to apply to those cases in 



which it is shown beyond all question that 
the wife is disentitled to alimony (View of 
Gait, J., in ^e Eaalet, 7 P. R. 241, adopted.) 
— ^The question whether a wife is or is not 
entitled to alimony should and could more 
properly be decided in the ordinary action 
with the usual procedure than in an issue 
raised by the husband on an application 
under said Act for an order dispensing with 
her signature. — Husband's application for 
such an issue was dismissed without preju- 
dice to his making a further application, the 
Court expressing the view that if no action 
were brought for alimony within a reasonable 
time it would be cogent evidence that the wife 
abandoned any real intention to daim ali- 
mony, and the Oourt might conclude that the 
circumstances under which she was livinjr 
apart from her husband were such as disen- 
titled her to alimony. 

In re the Homesiead Ad, 0,U Cate, 
[1919] 3 W. W. R. 30 (Sask.). 



XH. Matrinonlal Offenees. 

Idalitlity for reoeiTlng and liarbonr- 
ins wife Uvins apart from bnsband.— -t -t r^i^ 

The defendant was found liable In damages 11"0 
for having, without good cause, received and 
harboured the plaintiff's wife whUe the latter 
was living apart from her husband without 
her husband's consent 

MoKUhp V. JTeanedy, [1919] 1 W. 
W. R. 186 (Man.). 

Action by bnsband against iHfe*s 
parents — Alienation of wife's affee- 
tions — ^Loss of consortinm — Rigbts of 
bnsband and of parents — ^Entieins and 
barbonrinc — Verdiet of Jnry in f aTonr 
of plaintiff — ^l4iek of evidenoe to sup- 
port — Dismissal of action. — ^The plaintiff 
sued his wife's parents for damages for al- 
leged '* misconduct and actions " whereby his 
wife's affections had been alienated from him 1 106 
and he had suffered loss of oon^nrtium, and 
for that his wife had been enticed, awky, re* 
ceived, and harboured by the defendants. At 
the trial, the jury found a verdict for the 
plaintiff with $800 damages, for which 
amount and costs the trial Judge directed 
judgment to be entered : — HtUL, upon appeal, 
that there was no evidence upon which the 
verdict could properly be based; and the ac: 
tion was dismissed — Discussion of the law 
and authorities upon alienation of affections, 
loss of con9ortiumf the respectiTe rights of a 
husband and of parents, abduction or enticing 
away, and harbouring. — WiMmore v. Qre^f^ 
hank (1746), WiUes &77, The Queen y. Jaok- 
«on, [1891] 1 Q. B. e71, and Bannider v. 
Thompson (1913-14), 29 O. L. R. 34, speci- 
ally referred to. 

0$home v. ClorJfc (1919), 45 O. L. 
R. 594 ; 48 D. L. R. 588 ; 16 O. W. 
N. 257. 



XIV. Statntory Provisions, 

Married Women's Selief Aet — Tes- 
tator AjiskK prior to passing of Aet. — 1107 

A widow was held entitled to apply under 
the Married Woman's Relief Act although the , 
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testator died some yean prior to the paatiiic 
of tiie Act, there beiag property of the estate 
stia «iiad]niDi8tered.---JiidgBaeiit of Hanrey, 
CJ.f rerersed. 

In re Hounion Etiais and Honnton, 
[1919] 1 W. W. B. 021 (Alta.). 



Women's BoUef Act 
loiraaoo to widow ozeoodimc 
vmdor imtostaoj. — Judgment of staart, J., 
giTing a widow who appU^ for relief under 
tiie lfarri«d Woman's Relief Aict more than 
she would hare received had her husband died 
intestete, was upheld upon an equal division 
of the Appdlate IMvision; SimmoBo and Mc- 
Carthy, J J., holding that under the said Act 
Che Courtfs jurisdiction in allowanoe to the 
widow is not limited 1i>y implicatioB to tiie 
amount sho would have receiTed under aa 
intestacy ; Harvey, C.J., and Scott, J., holdtaig 
to the contrary <as did Walsh, J., in JBe 
Matheson KsUte, 9 W. W. R. 996). 

MoBratney v. McBrainey ei al., 
[1919] 2 W. W. R. 685 (Alta.) ; 
48 D. L. R. 29. 

Dosorted WItos Maintoiumoo Aott Boo 
1056. 
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Law of y a o j po itf Aot, VL M. O. Mid* 
o. IIM. •• ST. — ^IV> OMdtIo a person to re- 
lief UBder s. 87 of the Oonvoyancing and 
Law of Propeity Act. R. S. O. 1914, c. 109, 
it iff not necessary that ho Should helicve or 
have re«sonahle growMls for beUering that 
he has the lefal estate in the lands upon 
which he mahes ^lastiaff improvements" — 
afl that is required is that he shall in. good 
fiaith believe that he is in a position to make 
himself the owner. — Yaunp v. Denike (1901), 
2 O. li. R. 72S, applied and followed. — The 
defendants, having dealt with the life-tenant 
of the lands in question in this action and 
teken from him am. option to potchase the 
laads, under ttie hona fide bat mistaken belief 
that he wao the owner ia fee, wese (in an 
action of ejectment torom^t 1^ the remainder- 
men after the death of the Ufotenant), hold 
having ngard to their unswerving intention 
te ezerdoe the option and their entire good 
faith, as shewn by their laiige ezpenditsue 
of money on the property, entitled to retein 
the land, making ^mpensation therefor as 
provided by s. 37. 

MontreuU v. Ontario AepkmU Blodk 
Co., LimUed (1M9), 46 O. L. R. 
IM: 17 a W. N. 82. 



INDIANS. 



See Aliens. 



I. Oontraota of. 
n. Zmmin ^f. 



INDEMNITY. 



of 

res — Imdonnlty olnnoo— Aetion to 
Lonnt of daatncos paid. — The 

appellant having failed in its supply of what 
it had contracted for, one of the men was 
sent to get it from the respondentia ware- 
house. He met with an accident in doing 
so for which he had recourse against the 

1 1 f\€\ i^^Pon^^n^ ^^^ rightfully recovered damages. 

IIOU The OoQTt held that the respondent was en- 
titled to be indemnified by the appellant under 
a danse in an agreement between the parties 
as follows: ''That the S. S. Co. shall hold 
the Stevedoring Company entirely hiMmless 
from any and all liabQi^ for personal injury 
to any of the Stevedoring Company's em- 
ployees while performing labour embraced 
within this agreement." The workman at 
the time he was injured was performing 
labour embraced in the agreement. £See 88 
D. L. R. 4(58.] 

Qrand Trunk Pacific Coaei Steam' 
ship Co. V. Victoria^Vancouver 
Stevedoring Co. (1919), 43 D. L. 
R. 231 (S. C. Can.~B.C.). 
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EOVEMENTS. 

ZmproTonoBte — Mistnlfo of title — 

1110 Option to purohaso land taken from 

llfe-tonant — Intention to ozoreise op- 



suspensive and valid in 



Indiam Aot — 

sale in this case 
law 

Roueeeau ▼. Noletia (1919), 25 R. 
de J. 210 <Que.). 



tion of — 




oval — ^Injanotfon — JBL S. €• e. 81* •■• 
33, 3d; O. P. 957.— Without the permis- 
eion of the superintendent-general none other 
than an Indian may reside upon an Indian 
Reserve. If ttie case should happen, the 
superintendent-geneml alone may have the 
intruder ejected, and the mayor of the band 
has no authority to seek an injunction to 
prevent such intruder from buUding upon 
the reserve. 

D*Ainehou8t v. Bellefleur (191S), 
25 R. L. n. 8. 5(y (Que.). 



INFANT, 



X. CivU 

[11131. 



XX. Torta. 

1. LiABiLiTT OF Infant. 

2. Of Parent. 



nil 



1112 



W7 



mini. 
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in. Oomtv««tp. 
nr. Property — ^AdTaaeemevt* 
V. KIslits «ad ]>«tlM of ParMitfl. 

1. GUABDIARBHIP AHB CUSTODT. 

[iSfee also Husbahd aud Wive, 
III. 4.] [1114-11201. 

2. AlK>PTIOR. 

3. Genekaixt £1121]. 
VI« Employiiieat. 
VII. Proteotioii [1122]. 



"VTCL Proeeedinss by ami, Acslast — 
Onardiaas [1123-1127]. 

[Oenerml Cross Beferenees.] 

Crlmiiua liftw [638-648]. 



UmmtmafAw^Mmrnhmmd mmd Wlf •, III. 

WiUb. 



I. CiTil md I«os»l C*9«oii7. 

Infant — Mavriaffe aontraet— Tntor 
— ^Family eonnell — Gift inter tItos — 
JTullitlr of — CoBFentioiM^ aliaaeatary 
n0eoiiiont--C. C. 122, 1267.— The mar- 
rmie contract of an wfant, and all the 
1 1 1 Q dausea therein, must be submitted to a family 
*'^''^ council for its entire approval. — ^But the rule 
does not obtain the same application for 
clauses which may embody covenants natur- 
ally independent of any marriage, such as, 
the agreement of the husband's ^ther to 
support his future daughter-in-law. — ORm 
laat mentioned obligation is different from 
tbe alimentary provision provided hy law. It 
subsists after the deaUi of the consort 
through whom affinity existed; and a credi- 
tor of such an allowance may claim the non- 
prescrtbed arrears thereof without formsl 
protest. 

DufrtMne v. Dufretne (1918)- 28 
Que. K. B. 318. 



diild " — Order quashed — Temporary arrange- 
msnts for custody of cbildrdn. 

Rt H. (1918), 16 O. W. N. 21iO. 

Onatody — Bight of testamentary guardian 
— ^Infant allowed to Fiirit grandmother on 
undertaking to return — Violation of under- 
talcing^— Custody awarded to guardian pend- 
ing litigation as to will — Costs. 

Be Coward (1818), 17 O. W. N. 105. 

Husband and wife — Custody of in- 
fant. — The guiding principle for the Court 
in awarding die custody of an infant between 
parents living apart is the interest of the 
child. An infant three years old was given 
to the custody of the mother. Matters con- 
sidered in. so deckUnc were: the need of its 
mother's attention, the desirability of keep- 
ing the child with its two sisters, children 
of the mother by a former marriage who were 
with the mother, and the lack of compan- 
ionirtiip for the child on its father's farm. 
The father to have access to the child at all 
times. 

Wood v. TFood, [1818] 3 W. W. 
B. 246 (Sask.). 

flnardiasisliip — Faamily oonneil — 
fkaJ^vasate tetor — Apyointmomt of — 
C. Q. 861, 267. — It is not necesaarr that 
the subrogate tutor be selected from w pa- 
ternal line ia the family tree when the tutor 
is sdeeted from the ataterual side. 

8i. Jwiu€9 ▼. LaUme (1818), 26 
R. L. n. s. 244 (Que.). 

Kesleetod elUld— C^Udran's Aid Society 
— ^Foster-home found by society — Applies 
tion by parents for custody of child—Wel- 
fare of idbild — Rights of foster-parents. 

Be DrUooll a918) . 17 O. W. N. 144. 

Paternal autliorlty — Onardj»nsKin 
of atinor ehild — Education of—C. O. 
214« 211!^. — ^Thou^h the guardianship of a 
child be given to its mother, the father re- 
tains the right to supervise its education. — 
The word education means altfa rdigious 
training. 

Bythtway r. Idle (18U8), 5$ Que. 
S. C. 186. 
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V. 1. OnardianshAp and Onstody. 



V. 8. BIcl&ts and Dntios of 

Oenerally. 
Contest between parents as to ons^ 
tody of eUJd of 11 years. — ^Upon a con- 
test between the father and mother of a 
child, a girl of 11 years, as to her custody, 
it was keldt that the mother was justified 
1114 by the misconduct of her husband, the father, 
in leaving him, and that, having regard to 
the welfare of the child, the custody should be 
awarded to the mother: Section 2 of the 
Infants Act, B. S. O. 1814, c. 153.— /n re 
A, and B, (Infants), [1897] 1 Ch. 786, fol- 
lowed.— iSe Scarth (1816), 35 O. L. B. 312, 
distinguished. 

Re Wilkites (1818), 4o O. L. B. 
181; 15 O. W. N. 434. 

Welfare of ekildron — Order under Chil- Illesitimate oliild— Mother 



Support of parents and intents — 
Option to support infants rather than 
f ather-in-Uw is not iUesal In ease of 
extreme po^orty. — ^Whea the proof estah- 1 1 oi 
lishes that the plaintiff is not poorer thaa 11 Zl 
defendant, the defendant preferring te sup* 
port hii father-in-law, the action will ht di»- 
missed. 

Lafortune v. Ouimond (1618), 25 
R. de J. 252 (Que.). 



VH. Froteetl' 



111ft **^** Protection Act of Ontario, s._ 87-Ab^ 



sence of evidence to support — ^^ Neglected meaning — Order of esmnissioner of Juven 



maintainr-" Neglected child" — Statutory 1100 
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lie Court placing child in custody of C%n* 
dren's Aid Society — ^Motion to quasb — ^Adop- 
tion of child by stranger — Jurisdiction of 
commissioner — Juvenile Delinquents Act, 7 
& 8 Edw. VII. c. 40 (Dom.)— Children's 
Protection Act of Ontario, R. 8. O. 1914, 
c. 231, ss. 2, 9, 28— Amending Act, 6 Geo. 
V. c. 53, ss. 3, 4r-" Anglican "--*• ProtwH 
tant" — Boman Catholic Institution — Ir- 
regularities in procedure — ^Discretion. 
Re 8. (1919), 15 O. W. N. 346. 



Ti i. 



Vlil. Prooeedinsa by and Asalnat. 
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Aotlon by a tutor — Fault of tbe 
minor's father — ^Demurrer. — In an action 
1123 ^ damages taken by a father, in his quality 
of tutor to his son, for an accident which 
happened to the latter, the defendant may 
plead that the father is guilty for having al- 
lowed his child to expose himself to danger. 
Her9coviioh V. Montreal Tramtoayt 
Co, (1919), 21 Q. P. R. 249. 

Delays — Answer to plea not llled 
witbia — ^Defendant's motion to rejeet 
^-C. F. 196, 198. — ^The service of a sum- 
mons upon an unassisted minor is radically 
null and void ; if, howefver, the minor be- 
come of age in the interval between service 
of summons and appearance, his appearance 
to the summons will be considered valid, 
and failure upon his part to complain will 
rectify the proceedings. — ^A defendant, who 
has not been summoned, may, nevertheless, 
appear upon a writ of summons* 

Cantin v. CHrouw (1919), 21 Q. P. 

(?< 1 1 R. er. 

Suit to eaneel oontraet — Enuuaoi- 
pated minor — Testamentary ezeontors 
— C. O. 919, 991, 1001. — An action to 
set aside a contract on grounds of lesion . is 
personal to minors, and cannot be instituted 
by testamentary executors, though their 
powers be extended beyond a year and a day. 

Oharhonneau v. Boileau (1917), 56 
Que. S. C. 295. 

Exception to the form — ^Adnlterons 
ebildren — TutorsHip to — Want of 
qualillcations— C. F. 174; G. C. 282, 

ss. 3. — The mother of illegitimate children, 
during the lifetime of her husband, cannot 
be appointed their tutrix and, consequently, 
institute legal proceeding on their behalf. 

Couriemanohe V. National Breweries, 
Ltd, (1919), 21 Q. P. R. 200. 

Ouardian and ward — Testamentary 
, I I , gnardian — Appointment of new gnard- 
^ ' ] ian — Ez parte order "witliont notice — 
ErroniBous jnrisdiotion . of Frobate 
Court. — No special form of words is neces- 
aary' for the appointment of a testamentary 
1 1 OT ^niardian? and after such guardian has been 
liZl appointed and the office is full, it is an er- 
roneous exercise of jurisdiction in the Pro- 
bate Court to appoint another guardian with- 
out serving notice on such testamentary 
guardian and. taking evidence in support of 
the allegations contained in the petition for 
his reihoval. 

< r. r r ' Re Kelly (1919), 47 D. L. R. 521 
^' (N.B.). 
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INJXTNCtlON. 

I. Katnre of Bemedjr and Juris- 
dietlon [1128-1137]. 

I^ Comditioms of Belief br — ^Dmb- 
' - ases [1138]. 

m. Asainat Wl&om Granted [1139]. 

rv. Purposes of. 

V. Prooedure [1140-1142]. 

'VI. Enf oreement. 

Vn. Dissolution. 

Munieipal I<awi See 1594, 1597, 1617, 
1618/ 1629. 



I. Nature of Remedy and Jnrisdietion. 

Preaeli of eovenant — ^Restriction upon 
use of land — Erection and operation of 
foundry — Obsolete restriction — Change in 1127 
character of neighbourhood — Status of plain- . 
tiff to invoke restriction — ^Aeqnieseenee — A 
No damage or likelihood of damage ahewii — 
[14 O. W. N. 903, affirmed.} 

€owan v. FerffH$m (1919), 10 O. 
W. N. 425. 

BreaoH of ooTenaat — Bestrietion 
upon use of land — ^Ereetion and aaain- 
tenaaee pf foundry — OoTenant made in 
1842 — Obsolete restrietion — Chance of ' 
eireumstanees — Steam and eleetrieal 
power used instead of water power — 
Aoquiesoenee in erection of foundry. — 
Where, after the entering into of a covenant 
restricting the. use to which the land com- 
prised in a building scheme may be put, there 
has been a general change in the character 
of the neighbourhood, the Court wiU not 
enforce the covenant. — TRiis principle was 
applied in a caee where the plaintiffs sought 
to restrain the defendant ^from maintaining a 
foundry upon land said to be subject to a 
covenant contained in an agreement made 
in 1842, by which D., the then owner of the ^^ 
lands now owned by the plaintiffs and de- 1128 
fendant respectively, covenanted with F., the 
pdaintiffs' predecessor in title, his heirs and 
assigns, that in sales and agreements for 
eale by D. or his heirs or aesigns of water- 
lots or lots in the village of G., with the 
privilege of using water-power thereon, there 
should be inserted in every such conveyance 
and agreement a clauae restraining and pro- 
hibiting the purchaser from carrying on the 
businessf of a foundry on the land sold or 
agreed to be sold to bim — the circumstances 
had changed, the village had become a thriv- . 
ing industrial city, and steam and electrical 
power had to a large extent reff>laced water- 
power. And the principle was applicable 
notwithstanding that the plaintiffs and their 
predecessors had not been parties to making 
the changes. — Sohey v. Sainshury, [19191 5 
Ch. 513, approved- and applied. — It was AeW, 
that the p^laintiffs had aequieseed in the 
erection by the defendant of a building to 
be used as a foundry. — ^Judgment of Latch- 
ford, J., 14 O. W. N. 303, affirmed. 

Cowan V. Ferguson (1919), 46 O. 
L. R. 161; 15 O. W. N. 425; 48 
D. L. R. ei6. 
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' Court of Xins's Benoh^-^uiiadiotioii 
of two Judges — O. P. 069. — Two of the 

1 1 oq Judges ■ ot .the Court of Kinig's Bench may, 
''■ * ^ •' on CKpplication made out of t&rra, provisionally 
suspend any injunction, but they cannot auth- 
orize the issue of an interim injunction when 
it has already been refused. 

Davis V. Jacobs Mining Co. <1919)» 
28 Que. K. B. 480. 

Groundfl of refuml — Suvroundins 
•ivevmstaBees — Praotioal sood— Otliev 
mean*— latematioiua Uw<~PmbUe in- 
tarost — O. P, 957. — In matters <jf Injune- 
tion the Court will also view the siirround- 
ing circumstances, and no injunction will be 

1130 ^^^^^^ ^ ^^ ^^ i^^^c petitioner no practi- 
cal benefit — Nor will «n injunction issue 
when redress may be bad by pecuniary means, 
nor when public interest, based upon ia« 
tomatioiud law, is opposed to it. 

Marconi Wireless Teleffraph Co, v. 
Citnadian^ Car d Fatndry Co. 
(1918), 54 Que. S. G. 635; 48 D. 
L. R. 882. 



Has its existevoe as a separate pro- 
eeedins in law — Kature of transfer 
of right to qnarrj stone — C. P. 957, 
1033 a, h. — If a .person having the right 
to quarry stone on his land has an attach- 
ment for rent, dismissed on the ground that 
the contract between him and his lessor or 
transferor is a sale and not a lease, such 
transferor, so long as the judgment subsists, 
cannot, by injunction, estop his transferee 
from quarrying stone. — An injunction is no 
longer a separate proceeding, but is always 
an incident to an action-at-law. 
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AUaire v. Cardinal (1919), 21 Q. 
P. R. 17. 

Xnterlooatory injnnetion — Biglit of 
expelled member of rellsions liody to 
*PPlT« — ^Where the plaintiff, a member of 
the Board of Directors of the defendant 
corporation, was suspended from membership 
for infringement of the rules, but he and his 
family were still permitted to attend ser- 
vices. — Held, that the plaintiflTs application 
for an interlocutory injunction restraining 
the defendant from intenferhig with his 
rights as a member of the defendant cor- 
poration must fail. — The object of an inter- 
locutory or interim injunction is to preserve 
matters in statu quo until the case can be 
tried and to protect the party applying from 
irreparable injury. 

Cohen y. The Congregation of the 
Hagen Avenue Synagogue (1919), 
46 N. B. R. 152. 

BeeeiTer — Sale of oil welle — Com- 
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MoCormack v. Carman (1919), 15 
O. W. N. 350. 

Befnsed, wben mi schi ef appreHended 
not likely to arise — ^Where party to be 
affected not before tbe Conrt~-Jnris« 
diction to grant injunction asi^iASt 
applying for or issning lieenee nnder 
British Oolnmbia Fire Insurance Aet.^ 
The defendant M., the agent of an insnr^ 

lee company created in the State of Utah, 



and having power to .carry en business in 
British Columbia, applied to the. defendant 
G., the superintendent of insurance for Brit-* 
ish Columbia, for the issuance of a license 
to said company under the British Columbia 
Pire Insurance Act* R. S. B. C, 1911, c. 113. 
^aid company, was not Ucensed under the 
I>ominion Insurance Act^Tbe plaintiff, . aa 
insurance company created in Great Britain, 
and licensed by the Dominion and provincial - 
authorities, alLeging that the Utah company 
intended to carry on business in British 
Columbia under its name which was similar 
to that of the plaintiff company, brought 
action against M. and G. to restrain M. from 
making any application for the licensing of 
the Utah company and to restrain G. from 
issuing any license. The Utah company was 
not made a defendant to the action. — ^By the 
Insurance Act, 1910 (Dom.), s. 4, it was 
forbidden to carry pn the business of insur- 
ance in Canada without a license from the 
Minister of Finance. This section was de- 
clared ultra vires of the Parliament of Can- 
ada in Reference re Insurance Companies, 
[19161 1 A. C. 688 ; 10 W. W. R. 406, whidi 
decision,, however, declared it to be within 
the power of the Parliament of Canada, by 
properly framed legislation, to impose such 
a restriction on a company incorporated by 
a foreign state, even where the company de- 
sires to carry on its business only within 
the limits of a single province. — ^The plain- •■ |.9^ 
tiff's action was dismissed by Clement, J., A**^ 
and the plaintiff appealed. The appeal was 
heard by the British 0>lumbia Court of Ap- 
peal in November, 1917, and the order in ap- 
peal was dated April 2nd, 1918, reversing 
the decision of Clement, J., and granting the 
plaintiff an injunction (see judgment of 
Court of Appeal, [19181 2 W. W. R. 406).— 
In September, 1917, after the date of the 
trial judgment, but before the hearing in 
appeal; the Insurance Act, 1917 (7-8 Geo. V. 
c. 29, Dom.), came into force, providing, 
among other tibings, for the granting by the 
Finance Minister of Canada of a license to 
a " company " (as defined in the Act) on such 
company having complied with certain re- 
quirements and providing (s. 6) that ''be- 
fore issuing ft license to a company, the 
Minister must be satisfied that the corporate 
name of the company is not that of any « 
other known company incori>orated or unin- 
corporated, or any name liable to be con- 
founded therewith or otherwise on pnblie 
grounds objectionable;" and (s. 11) pro- 
hibiting the carrying on in Canada of any 
lousiness of insurance by a foreign insur- 
ance company unless under such a license. — 
On appeal by defendant M. to the Sfnpreme 
Court of Canada, it was held that the Brit- 
ish Columbia Court of Appeal should have 
taken Judicial netice of the Insurance 
Act, 1917 (Dom.), and, since, in view of 
^at legislation, a British Columbia license, 
ii granted to the Utah company, would be 
impotent to enable it to transact any busi- 
ness to the prejudice of the plaintiff, there- 
fore when the action came before the 0>urt 
of Appeal a case for the granting of the 
injunction asked did not exist, and it should 
have been refused. Appeal to the Supreme 
Court of Capada allowed without costs (Id- 
ington and Cassels, JJ., would allow the 
appeal with costs). — ^The statutory duty of 
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ibe Supreme Conrt of Canada is to pro- 
Bounce the jad^rment which the Court ap- 
pealed from flhonld have rendered (per 
Anglin, J., citing Boulevard Heights ▼. Veil- 
leuw, 52 S. C. R. 185 ; 9 W. W. R. 742) .— 
An injunction quia timet should not be al- 
lowed unless the plaintiff show a strong case 
of probability that the apprehended mischief 
will, in fact, arise (per Anglin, J., citing 
Atty,-Oen. r. Manchester Corporation, [1893] 
2 Ch. 87, at 92).— The B. C. registrar might 
be well advised to refrain from granting the 
provincial license until the applicant com- 
pany has obtained its federal license; but 
there appears to be no ground for holding 
that application for the provincial license may 
not precede that for the Dominion license 
(per Sir Louis Davies, C.J., Brodeur, J., 
concurring, and Anglin, J.). — ^If it in fact 
was ever sui>po8ed by the plaintiff to have 
been part of the purpose of the Utah com- 
pany pending the litigation, to deny the 
power of the Dominion Parliament and insist 
upon a right to operate in British Columbia 
bv virtue only of a license under the British 
Obdumbia iFire Insurance Act, H shoiHd 
have so alleged and proven such an allega- 
tion (per Idington, X). — ^Remarks as to the 
merits of the situation as between the two 
companies; and as to the exercise of the 
power of injunction (per Idington, J.).-r 
tJpon the coming into force of the Insurance 
1134 ^^* 1917 (Dom.), the requirement on the 
** part of the tltah company to obtain a license 

from the registrar in British Columbia ceased 
to exist. The fornm to determine the ques- 
tion whether a license should be granted or 
not was the Minister of Finance for the 
Dominion, and the Courts would have no 
jurisdiction for interfering with the express 
statutory power which is given to him to 
grant or refuse. Had the Minister of Fin- 
ance issued the license, no legislation in Brit- 
ish Columbia preventing the licensee from 
carrying on business would have been valid 
(per Oassels, J., citing John Deere Plow Co. 
V. Wharton: Same v. Duck, [19151 A. C. 
330; 7 W. W. R. 635, 706).— Upon the Do- 
minion license being granted the right to a 
provincial license on paymeQt of . the pre- 
scribed fee is indisputable (per Anglin, J., 
referring to R. S. B. C. 1911, c. 113, s. 7). 
— ^An incorporated company with a status to 
carry on business cannot be restrained from 
applying for a license; nor can the registrar 
be restrained from entertaining such an appli- 
cation. The matter should be left with the 
registrar to deal with (per Cassels, J.). — 
The Utah company should have been made a 
party defendant to the action (per Idington 
and Cassels, JJ.). The Utah company was 
a proper party, and possibly a necessary 
party (per Sir Tx)uis Davies, C.J., Brodeur, 
J., concurring, and Anglin, J.). — Where the 
injunction sought will injuriously affect the 
rights of a person or body not before the 
Court it win not ordinarily and without 
special circumstances be granted (per Anglin, 
J., citing Hartlepool Gas and Water Co, v. 
West Hartlepool Harbour Co., 12 L. T. 866). 
— The statement of claim did not contain 
an allegation that the defendant G. intended 
to issue such a license as had been applied 
for. G. filed no defence to the action and 
did not appear on either of the appeals. — 
Held (per Anglin and Cassels, JJ.), that the 
judgment of the Appellate Court should be 
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set aside in toto both as regards Bf. and G. 
[See this case as 450.] 

Guardian Assurance Company, Lim- 
ited V. Matthew, [19191 1 W. W. 
R. 67; 58 S. C. R, 47; 45 D. 
L. R. 32 (S. C. Can.— B.C.). 

SnbdilTlaioii of land aoeordlns to ros- 
istered plan — Streets shewn on plan but 
not opened on ground — Purchase of blocks 
according to plan — ^Right of one purchaser 
to restrain another from ploughing lands 
shewn as •treoto — Special and peculiar dam- 
age — Costs. 

Broffff V. Oram (1919), 16 O. W. 
N. 222. 



ITso of aaaie and faesiaille of sisna- 
tare of plaintllf — Rlgltt to restraia. — 

Plaintiff tor some years while manager of a 
company selling gopher poison discovered by 
him (to which company be had sold his 
formula and good- will), allowed the use of 
the facsimile of bis signature to a certificate 
on the packages sold Said company went 
into liquidation and its assets including its 
formula and good-will were sold by the 
receiver and subsequently acquired by de- 
fendants, who retained the facsimile of plain- 
tiff's signature on their packages of gopher 
poison appended to a notice in <Ufferent form 1186 
than said original certificate, but stating 
that the poison was from the original form- 
ula prepared by the plaintiff. Tike trial 
Judge (Gait, J., [1918] 1 W. W. R. 781), 
found that the preparation sold by defendants 
was not identical with that in the original 
formula; that plaintiff never sold or trana- 
ferred the right to use his signature as was 
done by defendants; that such user was un- 
authorized; and granted an injunction and 
nominal damages. This was upheld on ap- 
peal on an equal division of the Court (Cam- 
eron and Fnilerton, JJ.A., dissenting). The 
fact that the plaintiff did not himself sell 
gopher poison to the public, but manufactured 
it for a company of which he was a promin- 
ent member, did not affect his right to an in- 
junction. — ^A person's remedy against the use 
of his name is not restricted to the case of a 
"passing off" of his goods. — Clark v. Free- 
man, 11 Beav. 112, is no longer an authority. 
The power of the Court in regard to apply- 
ing the remedy of injunction has received a 
wider interpretation (per Perdue, C.J.M.). 

MiokeUon v. KUUBm-Quick Co., 
Ltd., [1919] 2 W. W. B. 210 
(Man.) ; 46 D. L. R. 622. 

TXTar Relief Act — Injunction restrain- ^ow 
ing defendant from dealing with funds of 1137 
union — Act not applicable. 

Hunt V. Royal Bank of Canada et 
al, [1919] 2 W. W. R. 547 
(B.C.). 



II. Gonditlons of Belief hy — ^Daauicoa. 

Asaiaat use of pateat — ^Mischief com- 
plained of compensated by pecuniary sum — -i | qo 
No practical good gained by granting. xioo 

Marconi v. Canadian (1918), 43 D. 
L. R. 382 ; 54 Que. S. C^t. 535. 
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Sale of a q«arr7— -DeTelopiiMmt of-— 
O. O. 406, 414, 8016, 8053, 8054 ,8056» 

— The seller of land cannot have the pur- 
chaaer enjoined from developing a quarry 
on the land sold, even though the purchaser 
is not discharging the conditions of the sale. 

Paradi* ▼. Wharton Company 
(1918), 55 Que. S. C. 353. 



Vn. Idfe Inraramoe [1164-1178]. 
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V. Proeednre. 

lajumotioii — Interim order — Terats. 

Carson v. Middlesew Mills Co, 
(1919). 16 O. W. N. 144. 



Interim order — ^Appeal from — Refusal of 

iij^l Appellate Court to treat appeal as motion 

**■'***■ for judgment — Appeal from interim order 

dismissed — ^Action to he trded in ordinary way. 

Ahell V. Village of Woodbridge 
(19l9), 17 O. W. N. 55. 

Motion for Interim Injnnotlon — ^Re- 
114-2 '^^^ granted in cross-action — CJoiits. 

Auto Strop Safety Razor Co. v. ifc- 
Kenzie d Kelly (1919), 17 O. W. 
• N. 160. 



INNS AND INNKEEPERS, 



See Hotel Kjeepebs. 



INQUEST. 

See Ck)BONBiis. 



INSOLVENCY. 



See Hankbxtptot and Inbolybnot. 



INSPECTION. 



See BiBOOViST. 



INSURANCE. 

I. Aeeldent Intfaranee [1148- 
1145]. 

H. Automobile Insnrtuiee [1146]. 
m. Bnrslar Insnranee. 
IV. Fire Inanranee [1147-1160}. 

V. Gnarantee Insnranee [1161]. 
▼I. Kail Insnranee. 



Tin. live Stoek Inraranee. 
IX Marine Insnranee [1170]. 
Z. Plate OliuNi Ini 



XI. Slek Benodt Insnranee [1180- 
1187]. 

ZII. Soelety Beneflte. 

Xni. Mlseellaneons Oases. 

[General Cross Beferenees.] 



Oompany Iiaw ZV. B. (Wlndlnc- 

lee Companies). 



I. Aeeldent Insnranee. 
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Aeeldent ln«nranee eompany's rlskt 
to claim damages by dlreet aedon from 
tort feasor — C. C. 1058, 1155. — ^The 
company plaintiff had insured the flass 
broken by defendant's neidi^ence. — ^llie plain* 
tiff thereupon was forced to fnlfll an oblifa- 
tion at a damage to itself. — ^Under O. O. 
1053, the defendant must reimburse the 
plaintiff the moneys he has caused it to ex- 
pend, and that by direct action. 

Merchants^ <i Employers Asswranee 
Co, y. Bruneite (1919), 25 B. 
de J. 191 (Que.). 

Total disability elalm.— By a policy 
issued by the defendants, dated the ITth 
June, 1914, the plaintiff was insured against 
"loss resulting from bodily injuries effected 
directly and Independentiy of all other 
causes through accidental means, and as the * 
direct result of some <!au8e not attributable 
to the assured's state of health." The pol- 
icy was to run for 12 months, and was sub- 
ject to renewal "by mutual consent from 
term to term thereafter by payment of the 
premium." On the 10th June, 1915. it was 
renewed for one Tear from that day, the 
premium being paid and a receipt therefor 11 44. 
given by the defendants, which stated that ^^^^ 
** this renewal receipt is issued subject to all 
agreements, conditions, end provisions of the 
said policy . . . and the insured, upon 
the acceptance of this renewal, makes the 
further statement that the warranties in the 
original application are true and complete 
at this date, and that the hazard at tiiis date 
is no greater than or different from that of 
the hazard at the date of the policy.** In the 
application, the plaintiff agreed that the war- 
ranties contained therein were the basis of 
the insurance. In warranty 4 he stated his 
occupation as " real estate agent." Warranty 
11 was : " The class of risk under my occu- 
pation is agreed to be preferred according to 
the company's classification of risks, and I 
agree that for any injury received in any 
occupation or exposure classed by the com- 
pany as more hazardous than that above 
stated, I shall be entitied to recover only 
such amount as the premium paid by me 
would purchase at the rate fixed for such bi- 
creased hazard." The plaintiff was. as he 
stated, on the 17tb June, 1914, a real estate 
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agent; but, when the policy was renewed in 
1915, he had become a droTer. On the 15th 
October, 1915, in a fight with one A., he 
sustained bodily injuries which wholly and 
permanently disabled him. After the accident 
he was found to foe suffering from a disease 
of the heart called ''auricular fibrillation." 
Mem'bers of the medical profession called as 
witnesses by the plaintift at the trial of this 
action, upon the policy, testified that the 
condition of the heart was caused by the 
strain to which it was subjected in the fight, 
and could be thus brought about even in the 
case of a heart normally sound; but they 
admitted that generally a condition of auric- 
ular fibrillation occurs in cases of hearts liot 
previously healthy. Those called by the de- 
fendants maintained that the condition of 
the heart found to exist was consistent only 
with the assumption of some previous infec- 
tion of the heart. I^ there was a previous 
infection, however, the plaintiff was not 
aware of it: — Held^ mfilnning the finding of 
the trial Judge, that the disability from which 
the plaintiff suffered began on the 15th Octo- 
ber, 1915, and that previously he had en- 
joyed good health; and,. even if his heart waa 
affected -before that date, without his 
K>' 1 knowledge, the disablement resulted " from 
1 1 AA ^di^y injuries effected 'directly and inde- 
•*■-'■** pendently of all other causes through ac- 
cidental means, and as the direct result of 
some cause not attributable to the assured*! 
state of health:'^FideUiv and Casualty Co. 
of New 7ork v. Mitohell, [1917] A. C. 592, 
applied and followed. — Heldt also, that the 
finding of the trial Judge that the plaintiff 
was not the aggressor in the fight, but was 
assaulted by A., waa warranted by the avi- 
den<*e; and the plaintiflTs injuries were thus 
effected by accidental means. — Per Olute, J. : 
— ^Upon the proper construction of s. 172 (1) 
of the Insurance Act, R. S. O. 1914. c. 183, 
• the injuries sustained by the plaintiff from 
the assault upon him by A. came within the 
definition of " accident " in that enactment. — 
Held, also, that the plaintlfiPs change of oc- 
cupation from a less to a more hazardous one, 
without disdosure of it upon the renewal of 
the policy, did not avoid the policy. The 
change was not material to the risk ; and the 
plaintiff's injuries were not caused by any- 
^ * "Uiing connected with his occupation of drover. 
— Section 156 of the Insurance Act consid- 
ered. — Per Clute, J. : — Sub-section 3 of s. 156 
refers to a misrepresentation in the original 
application, not in the application to renew. — 
1%e 2\ttempt to introduce a new term in the 
renewal receipt was ineffectual, because the re- 
newal did not constitute or create a new policy, 
and s. 156 (1) provides that all the terms 
and conditions of the policy shall foe set out. 
on the face or back thereof. — Judgment of 
Lennox, J., directing that the plaintiff recover 
upon the policy, afiirmed. 

Morran v. Railway Passengers As- 
surance Co, of London, England 
(1919), 43 O. L. R. 561; 44 D. L. 
R. 647. 



that a delay of fifty-two days in giving the 
notice was, under the circumstances, a want 
of compliance with the condition which pre- 
vented recovery under the policy. 

Merchants and Employers Guaran- 
tee and Accident Co, V. Parent 
(1919), 48 D. L. R. 96 (Que.). 



II. Automobile Inanraaoe. 

False represeatatlons — Ezasserated 
Talne — Proef — O. C. 1203, 2485, 
2487, 2488. — There is no false representa- 
tion upon an insurance contract on an auto- 
mobile: (a) When the iDsured declareer the ^m^a 
automobile is in his own garage when, as a il4o 
matter of fact, it was in a public garage 
from which it was removed a few days after^ 
wards and taken to the insured's; (5) that 
the automobile was paid for, when as a mat- 
ter of fact the insured had given three out- 
standing notes and had assumed other lia- 
bilities in connection therewith. — ^Wben the 
insurer avers that the value of the thing in- 
GTured was exaggerated, it is for him to prove 
it 

Desmarais v. London CfuaranteCf etc, - • 

Co, (1919), 24 R. L. n. s. 301 
. (Que.). 



Conditioii in polioy — latmediate 
notice — Delay — ReeoveTj. — Where an 
1 1 4f> accident insurance policy requires immedi- 
^^^^ ate notice of the accident to be given, the in- 
sured may be allowed a reasonable time in 
which to be given the required notice accord^ 
ing to the circumstances of the case. Held, 



rv. Fire Imntranee. 

Aeaignment of property lasvred 
witliont written penni!iaion of eom- 
pany^-Poliey Toid under statutory eon- 
dition 8. — By a policy of insurance, dated 
the 3()th July, 1914, the defendant company 
insured G., his heirs, executors or administra- 
tors, for three years, to the amount of $800, 
against loss or damage by fire to a building 
situate on land owned by O. After the issue 
of the policy, G. conveyed the land to a realty 
company, which reconveyed die same by mort- 
gage to G. to securepayment of |850, part of 
the purchase-price. Ttiereafter the real^ com- 
pany conveyed the equity of redemption to 1117 
S., who in turn conveyed to T. To none of 1-i-^* 
these conveyances did the defendant company 
give its written permission. On iJie 27l3i 
October, 1915. G. (by writing endorsed on the 
policy) assigned to. P. all his "right, title, 
and interest in the' policy and all benefits and 
advantages to be derived therefrom, with loss 
if any payable to me,** that is, G., ''as my 
interest may appear;" and the company, by 
writini^ endorsed on the policy, consented to 
the assignment Subsequenfly P. conveyed 
the land, subject to,Cr«'? mortgage, to A., who 
conveyed to the plaintiff. The consent of the 
defendant company was not given to either of 
these conveyances. On the 12th October, 
1916, the insured building was destroyed by 
fire. The defendant company reused to pay 
the insurance money to the plaintiff. The 
plaintiff paid to G. tibe amount due upon the 
mortgage, obtained from G. an assignment of 
G.*s interest in the policy and in all moneys 
payable thereunder, and brought this action 
to recover the $800 mentioned in the policy : 
— Held, that, as the property insured had 
been assigned without a written permission 
endorsed upon the policy, tiie policy had be- 
come void, under statutory condition 3 (On- 
tario Insurance Act, R. S. O. 1914, C..183, a. 
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194), Had the plaintiff could not recover. — 
Per Mulock, O.J.Ex. : — ^The view most favonr- 
able to the plaintiff was that the effect of G/s 
assignment of the policy to P. and the defend- 
ant company's consent thereto was to create 
an insurance contract with P. as the assured, 
with loss payahle to G. as his interest might 
appear. But, by the terms of the company's 
consent, G. became entitled only to intercept 
for his own benefit moneys otherwise recover- 
able by P. ; and, inasmuch as P., having sus- 
tained no loss, could not recover, neither 
could G., whose title was derived from P., 
nor could the plaintiff, whose title was de- 
rived from G. — Per Riddell, J. : — ^The conten- 
tion that the policy was not voided by the 
conveyances to the realty company, to S., 
and to P., because G. retained an interest in 
the property under his mortgage, could not 
prevaiL TFarfe v. Rochester Oerman Fire In- 
surance Co. (1911), 23 O. L. R. 635, and 
McQueen v. Phamiw Mutual Fire Insurance 
Co. (1880), 4 Oan. S. C. R. 660, distin- 
gnished. The conveyances, or " assignments," 
1 1 47 ^^^^ sufficient to bring the case under statu- 
*■*-*• tory condition 3. — (2) The policy was ren- 
dered null and void, but the defendant com- 
8 any might treat the contract as subsisting: 
Ontario Insurance Act, s. 198. That was not 
the effect of its consent to the assignment by 
G. to P. Whether a novation was thus ef- 
fected or a wholly new contract formed, there 
was a contract in favour of P. as the assured. 
G. was in no way an "assured." — (3) The 
conveyances subsequent to the written con- 
sent made the policy void as against the 
owner of the equity of redemption. G. was 
affected by the conduct of the owner; at the 
time of tiie fire, the owner had no daim, and 
accordingly G. had no claim. Livingstone ▼. 
Western Insurance Co. (1869), 16 Gr. 9, 
Chisholm v. Provinoiai Insurnince Co. (1869) , 
20 U. C. G. P. 11, and Pinhey v. Mercantile 
Fire Insurance Co. (1901), 2 O. L. R. 296, 
approved and followed. — (4) The plaintiff 
was not advantaged by the assignment made 
to him by G. after the fire. — Per Kelly, J. : — 
Whatever may have been the effect of the 
consent to the assignment of the policy by G. 
to P., the assignments or transfers subse- 
quently made, without notice to or consent 
by the company, had the effect of rendering 
the policy void under statutory condition 8, 
not only as against the plaintiff, but as 
against G. as well; for G. was not a mort- 
gagee holding a contract of insurance of his 
Interest as mortgagee; and the plaintifTs posi- 
tion was not improved by the assignment to 
hhn by G. after the fire. 

Staddon v. Liverpool Manitoba As- 
surance Co. (1919), 44 O. L. R. 
355 ; 15 O. W. $^. 240 ; 47 D. L. R. 
478. 

Attaeliiiiemt of Moneys i See lOO, 

Bam etmek hj lishtaliis — ^Further 
lajwry hj wlad — ^ProzlmAte eanee. — 

The judgment of Middleton, J., 41 O. L. R. 
52, 13 O. W. N. 208, was, on appeal, affirmed 
li^o ^ ^ damages for injury by lightning to the 
114o plaintiff's iMim, but varied by reducing the 
amount allowed for produce in the barn 
^ destroyed and damaged. The lightning was 
not the proximate cause of the loss of a small 
quantity of threshed grain, which was put in 
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the bam and there injured by the rain, when 
it might and should have been put in a place 
of safety. — No eoota of the appeal were al- 
lowed to either party. 

Roth V. South Easthope Farmers 
Mutual Fire Insurance Co. 
(1919), 44 O. L. R. 186; 15 O. 
W. N. 176; 46 D. L. R. 765. 

Oompaay dispntias award aftov 
asreeiac to arbltratton* — Submission to 
arbltratiom by a fire insurance company 
of the loss sustained by an insured is waiver m -i aq 
of its contractual right to repair and rebuild •L-l^V 
the damaged property. [See next case.] 

Lalande v. PhoBni^ Ins. Company 
of Hartford (1918), 24 R. de J. 
571 (Que.) (Reversed in the 
Court of King's Bench.) [See 
1150, 1159]. 

IndemaitT — ^ArMtratloa — Formali- 
ties of— Asseat to— Acemey— G. C. 1730» 
2478, 2507 1 C. P. 1442.— The giving by 
an insurance company to its representative -i -i er^ 
of all papers necessary for determining by ^xtn/ 
arbitration a fire daim, is sufficient to justify 
tiie insured in taking immediate steps to re- 
pair the damages caused. — The fact that an 
arbitrators' award was received before a no- 
tary does not render it null and void. [See 
1149, 1159]. 

Lalande v. Ph<Bniw Ins. Co. (1918) , 
54 Que. 8. C. 461. 

3 Geo. V. -e.. 26 — Bemedial pro- 
▼isioii — Imperfeet eompliaaoe witii 
oonditioiui — ^Eqnitable relief.— In an ac- 
tion to recover the amount of a loss on a 
fire policy, tried by a Judge without a jury, 
it was admitted that no notice in writing 
of the loss was given and no proofs of loss 
were furnished by the insured as required by 
the policy, but it was proved that shortly 
after the fire the insured told the agent of - • « 
<the company who effected the insurance that 
the insured building had been totally de- 
stroyed by fire, and asked what he had to do 1 1 e | 
in reference to it, and the agent replied that 1 lOi 
he (the agent) would notify the company, 
through his office, and it would probably send 
Somebody to adjust the loss. The agent 
did notify the company, and it sent an ad- 
juster to examine into the circumstances of 
the loss, who reported against paying, on 
grounds other than the want of notice or 
proofs of loss. — Held, per Sir J. D. Hazen, 
C.J. and Grimmer, J., affirming the judgment 
of the trial Judge, Barry, J., dissenting, that 
the remedial provisions of s. 7 of the Fire 
Insurance Policies Act, 3 Qeo. V. c. 26 
(1913), were, under the facts proved and 
found, properly applied, and that it would 
be inequitable that the insurance should be 
considered forfeited because of the non-com- 
pliance with the conditions of the policy in 
respect of notice and proofs of loss. — Per 
Barry, J., that in order to entitle the plain- 
tiff to the equitable relief contemplated by 
the section, there must be some attempt at 
compliance with the conditions, and the facts 
as proved afforded no reason to warrant the 
trial Judge in holding that there had been 
an imperfect compliance with the condrtions 
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which rendered it inequitable that the insur- 
ance should be decreed forfeited. 

Wetmore v. British and Canadian 
Underwriter g of Nonoich Eng- 
land (1919), 46 N. B. R. 304; 45 
D. L. R. 666. 

Interest — OwnersUp — Promiae of 
sale — Other polloiea — TVaivor — C. C. 
1478, 2474, 2771.— Where the lessee of 
machinery atfd other goods, with a right of 
ownerirtiip after iMiyment of a certain sum, 
insures them, he sufficiently describes his 
• interest by stipulating that, in case of fire, 
•the indemnity shall be paid to the lessor as 
bis interest may appear. — The insurance com- 
llf-Q [>any cannot refuse to pay the indemnity on 
IIOZ the ground that at the time the policy was 
taken out the lessee had not acquired owner- 
ship in such goods. — If an undisclosed blanket 
policy iar not taken by the insured who ig- 
nored its existence,' but by another interested 
person for his personal benefit, it is not a 
ground to annul the policy. — 'Where the in- 
surance company agrees to pay the amount 
fixed by its adifusters, and furnishes to the 
insurer Its own form to sign the receipt 
thereof, it waives its right to plead want of 
interest in the insmrer and non-disclosure 
of previous policies. 

Toronto Type Foundry Co. v. At- 
Uance Aaavrance Co. (1918), 66 
Que. S. C. 483. 

Tito Fire Inravaase PoUer Aet, B. 
8. S. 1909, o. 80~8Mtlom 2— Statvtorj 
eondltlom 13. — Where under s. 2 of the 
Fire Insurance Policy Act, R. S. S. 1909, c 
80 (since re-enacted as s. 86 of the Saskatche- 
wan Insurance Act, 1915, c. 16), the Cfourt 
relieTed the Innared frem striet eom* 
pllaace with statutory condition No. 13 (re- 
quiring proof of loss as soon as practicable 
after the loss) the objection that tiie actions 
were brought before the period prescribed by 
statutory condition No. 17 after the actufd 
furnishing of formal proof of loss (to comply 
1 163 with which objection in the case of one policy 
would have prevented action being brought 
within a year after the loss as required by 
statutory condition No. 22) was not sus- 
tained ; the effect of granting such relief being 
to put the insured in the same position for all 
purposes as if proofs of loss had been fur- 
nished as required by condition No. 13 " as 
soon as practicable" after the loss and in 
such position the period prescribed by condi- 
tion 17 would have elapsed before the actions 
were begun (reversing judgment of Court 
of Appeal for Saskatchewan, 11 Sask. L. R. 
269, [1918] 2 W. W. R. 985, and restoring 
judgment of Newlands, J., 10 Sask. L. R. 
421, [1918] 1 W. W. R. 86; Sir Louis 
Davies, O.J., and Mignault, J., dissenting). 

Shepard et al. v. Briiigh Dominions 
General Insurance Company; 
Shepard et al, v. Olens FaUa In- 
surance Company of New York, 
[1919] 2 W. W. R. 440 (S. Ot.— 
Sask.) : 58 S. C. R. 551 ; 47 D. L. 
R. 133. 

Btatvtory eomditten SI — ^False state- 
1154 ^i^^^t in deelaratlon — Olaiu defeated. 

Statement in statutory declaration of claim- 
ant under a fire insurance policy held to be 



false within statutory condition 21 of the 
Fire Insurance Policy Act (as amended by 
c. 36, 1916), and judgment of Mathei*8, CJ. 
K.B., [1918] 2 W. W. R. 541), dismissing 
the claimant's action sustained. 

Kihczy v. The Home Insurance Com- 
pany, [1919] 1 W. W. R. 423 
(Man.). 

Contract lij Ontario ProTinoial Gom- 
pany Iileensed by Dominion made 
ont of Ontario I See 366. 

Contents of bam — Hay stacked ont- 
side not Indnded. — Hie defendants issued 
a policy insuring the plaintiff to the extent 
of |1,Q00 against loss by fire in respect of 
the ordinary contents of a barn. During the 
currency of the policy, the barn was burned, 
with its contents, which were admittedly of 
the cash value of $850. The defendants con- 
tended that their liability was limited to two* 
thirds of the value of the property destroyed, 
by reason of a term in the application for the 
insurance, signed by the plaintiff, that '* not 
more than two-thirds of the cash value of any 
building or personal property will be insured 
by this company." The policy referred to the 
application as forming part of the policy. By 
the policy itself, the insurance was against 
loss or damage by fire to the amount of 
$1,600, " such loss or damage to be estimated 
according to the true actual cash value of the 
said property at the time the same shall hap- 
pen." No statement of the caah value ap- 
peared in the application.- On the back of 
the policy was printed statutory condition 8, 
which provides : "After application for insur- 
ance it shall be deemed that any policy sent 
to the assured is intended to be in accordance 
with the terms of the application, unless the 
company points out in writing the particu- 
lars wherein the policy differs from the ap- 
plication:" — Held, by the majority of the 
Court, that the plaintiff, having applied for 
$1,600 insurance on the contents of his barn, 
and having by his application indicated his 
agreement with the state'ment that the de- 
fendants would not insure more than two- 
thirds of the value or estimated value, was 
entitled to rely upon condition 8 and to treat 
the contract as based upon the fact that the 
amount ol insurance applied for and granted 
was within the two-thirds limit; and it was 
not necessary to consider whether the appli- 
cation was really made part of the contract. 
— Per Ferguson, J.A., that, having regard to 
the provisions of s. 156 (1) and (3) and s. 
1&3 (1) of the Ontario Insurance Act, R. S. 
O. 1914, c. 183, the application was not to 
be considered; the rights of the parties were 
to be determined by the language of the policy 
alone. — A by-law of the insurance company 
(defendants) restricted the company from 
insuring more than two-thirds of the esti- 
mated valfue. The plaintiff, as a policy-holder, 
was a member of the company; and it was 
argued that he could not claim more than 
two-thirds of the loss: — Held, per Curiam, 
that, as there was no proof that $1,600 ex- 
ceeded two^irds of the estimated value, the 
defendants were not aided. — Judgment of 
Latch ford, J., in favour of the plsintlff for 
the recovery of the full sum of $850, affirmed. 
— Per Latchford, J.: — ^Hay stacked outside 
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the bam conld not be considered to be in- 
cluded in the " contents " insured. 

Forsyth V. Walpole Farmers Mutual 
Fire Assurance Co, (1918) , 43 O. 
L. R. 236; 43 D. L. R. 503. 

9iibieet matter — Ooimpled dwelling 
]io«tM»— Snipension of risk — Cluuns^ 
m»t«rlml to risk. — Several buildings were 
insured against fire by separate policies each 
of which expressed the risk to be on the 
building " while occupied by ... as a 
dwelling." — Beld, affirming the judgment of 
the AproeHate Division (41 Ont. L. R. 108; 
39 D. L. R. 528) , that a building used as a 
combined store and dwelling was not insured. 
— Heldt also, Idingtoq and Brodeur, JJ., dis- 
senting, that the contract was intended to 
insure occupied dwellings only ; that the 
failure of the insurance agent to insert the 
name or description of the occupant was im- 
material; and that the word ^* by ** in the 
1 1 /;A 'restrictive description quoted could be de- 
ilOO leted as not required to express the intention 
and make the contract sensible. London 
Assur. Corp, v. Great Northern Transit Co. 
(29 Can. S. C. R. 577). followed.— To the 
knowledge of insurer and insured the bnild- 
ing0 were not completed when the polidea 
issued and could not be expected to be oc- 
cupied for some time. — Hetd^ Idington and 
Brodeur, J J., dissenting, that though the risk 
might presently attach to the unoccupied 
IraUdings, yet after they were once occupied 
the insurance would be suspended on any 
becoming vacant, and a loss occurring dur- 
ing such vacancy would not be covered.^ 
The Appellate Division held that tlie insured 
was entitled to recover $1,2(X> on each build- 
ing actually occupied as a dwelling at the 
time of the fire, and ordered a reference to 
ascertain Hhe amount due. — Held, per Davies, 
CJ„ Ann^ and Mignault, JJ., that ao the 
basis of the claim was certain and the amount, 
once the facts were established, ascertain- 
able by a mere arithmetical computation, the 
insured w«s entitled to interest on the sum 
eventually found due from the expiration of 
60 days after the proofs of loss were fum- 
iriied. 

Ross V. Scottish Union and National 
Insurance Company (1919), 68 S. 
C. R. 169; 46 D. L. R. 1 (Ont). 

•took of coods dostroyod — Insurance 
moneys attached by judgment creditors of 
assured — Claim of chattel mortgagee — Chat- 
11^*7 ^^ mortgage registered without affidavit of 
llOl execution — Invalidity as against creditors 
— BUls of Sale and Chattel Mortgage Act, 
ss. 6, 7 — Ownership of goods — Covenant to 
insure for benefit of mortgagee — Effect of — 
Issue foiind in favour of creditors. 

Petinato V. Stcift Canadian Co. 
(1919), 17 O. W. N. 2, 133. 



1168 



Ho«so nnoooupied to knowledge of 
imsnrer — Votioe of loss — Forfoituro of 
torm — O. G. 2478. — An application for in- 
surance upon a house as occupied, but which 
is really vacant to the knowledge of the 
insurer, is not a false representation. — Where 
there is absolute refusal to pay the amount 
due. under the policy, the insurer cannot 
avail himself of failure to observe conditions 



respecting notice, proof of loss and benefit 
of term to pay. 

British, etc., Ins. Co. v. Rahal 
(1918), 28 Que. K. B. 227. 

Damss^a — Award — Bo*1niildlBS — 
C. C. 1730, 2478, 2597; R. 8. Q. 7034, 

ss. 16, 18, 20, 21. — ^^An agreement to arbi- 
trate signed by the assistant manager and an 
adjuster of an insurance company as wit- 
ness, indicates the limited authority of the 1169 
latter. — According to the law, where there 
is no agreement as to the amount of the 
loss, the claim must be arbitrated ; but it 
does not follow that the company waives 
any of its rights thereby, nor loses the fac- 
ulty of re-buUding itself. [See 1149, 1160]. 

Phoeniw Ins. Co. ▼. Lalande (1918), 
28 Que. S. C. 287. 

Allocation of laonoys — Mutual imsur- 
amee oompaay — ^Doposlt moto — Work- 
man's lien — ^ImmoTablo by destination 
maobinery — Judicial sale — €. C. 370, 
1489, 1490, 2000, 2009, 2083; C. P. 
668, 814, 815, 816; R. S. Q. 7023, 
7124. — There is a legal hypothec in favour 
of mutual fire insurance companies upon 
assessments upon deposit notes, and it ranks, 
without affecting prior hypothecs, from the 
date of the note. — ^A workman's preferred ^ ^ ^^^ 
claim for services rendered, is valid only llOU 
wh^^n it recites the nature of such services, 
their value to the undertaking, and the regis- 
tration of his lien. — The purchaser under 
promise of stfle, of machinery, cannot make 
it immovable by incorporating it into a build- 
ing if he does not fulfil the conditions of the 
covenant, and bis vendor cannot be collocated 
by privilege upon the sale price of the build- 
ing. — In the absence of fraud, the sale of the 
building and the machinery is pexrfected upon 
payment of the purchase price by the pur- 
chaser at sheriff's sale, and the vendor of the 
machinery cannot reclaim it. 

Copping V. Neven Heirs (1917), 25 
R. L. n. a. 206 (Que.). 

Insnranoe — Assisnsient to Husband 
by Wife of Interest in Poliey on 
on His Life— WiUs See 1082. 

Insnranoe Ueonoe — Injnnotion to 
strain Issue t 8oo 1184. 



V. Chiarantee Insnrai&ee. 

Assignment for benellt of ereditors 
by employer pending aetion — Judg- 
ment of employee paid by assignee — 
Aetion by Msignoo on poUoy. — ^An em- ..,/«.| 

ployers' liability policy provided that no ac- 1161 
tlon could be instituted against the insurer 
to recover unless it should be brought for loss 
actually sustained and paid in money assured 
in satisfaction of a Judgment after trial. — 
An accident occurred to an employee of as- 
sured and an action was instituted against 
assured. While the case was pending assured 
made an assignment for the benefit of credi- 
tors under the Assignments Act. Judgment 
having been rendered in favour of the em- 
ployee, the assignee paid the amount with 
money handed to him by another party and 
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brought action under the policy. — Beld (af- 
firming judgment of Court of Appeal for 
Manitoba which affirmed judgment by Pren- 
dergast. J., [1917] 2 W. W. R. 1120), that 
the assignee should recover. The insurer's 
contingent liability for the amount of tiie 
employee's judgment existed when the assured 
made the assignment, the correlative con- 
tingent right of the assured passed to his 
assignee, and payment of the judgment by the 
assignee converted the latter into an absolute 
right, enforceable for the benefit of the estate, 
and the former into an absolute liability. — 
The insurer's liability is not measured by the 
amount of the dividend to which the employe^ 
would ultimately have been entitled on a dis- 
tribution of the estate had his judgment not 
been satisfied (In re Law Ouaraniee, Tru8t 
d Accident Society; Liverpool Mortgage 
Tntur. Co:a Case (No. 2) [1914] 2 CJh. 617, 
and other authorities referred to). 

Netoion Y* North Ameriotm Accident 
Inwranoe Company^ [1919] 1 W. 
,W. R. 317 (S. C. Can.— Man.). 
57 S. C. R. 577 ; 45 D. L. R. 247. 

Employers' liability — Oomditions of 
policy — • Aeoidevt — Immediato notiee 
— ^Delay im si^i^S aaine — O. C. 2468, 

1162 2471. — Where an accident insurance policy 
^ requires immediate notice, a deday of fifty- 
three day^ with resfpect thereto will entail 
forfeiture of the policy. 

Merohant8f etc., Ins. Co. v. Parent 
1918), 28 Qhe. K. B. 310. 

Oonstmotiom of poUoy — Word* 
** damai^e to property of erery deserip* 
tiom ** — ^Held to eoTor loss of proflta. — 

A policy of insurance againsft loss by acci- 
dent issued by the defendant to the plaintiff 
company was extended to cover liabfiity for 
damage to property of every description re- 

1163 suiting from any accident caused through 
the operation of electric cars owned by the 
assured. — ^An electric car owned and oper- 
ated by the plaintiff company left the rails 
and ran into a building occupied by A. — Held, 
(Drysdale and Chisholm, JJ., dissenting). 
That the defendant company, under the terms 
of the policy, was liable not only for the 
damage caused to the building, but for loss 
of profits to A. while the building was under- 
going repairs. 

N, 8. Tromwa/ifs, ~eic.t Co., Ltd, Y. 
The Employers Liability, etc., Co,, 
Ltd, (1919), 52 N. S. R. 228; 44 
D. L. R. 136. 



VIX Idf e Xiuniraaee* 

Cha&so of benofloiary — Preferred 
eUuM — ^DeolaratioiK in writing — 8uf« 
floieney — Insuraaoe Aet, ■•171 (5)*-* 
** Soldier's will.**— In 1904, R.. then domi- 
ciled in Manitoba, insured his life for $2,000 
1164 ^^ ^^ insurance company, having its head 
office in Ontario. The loss was payable at 
the company's head office, to R.'s mother, who 
was domiciled in Ontario. In 1906, R. went 
to live in British Columbia and became domi- 
ciled there. In 1915, he enlisted in the Cana-* 
dian Expeditionary Force, and went overseas 
in January, 1917, having married in June, 



1916. Before leaving for overseas, he exe- 
cuted a " soldier's will " upon a printed form, 
and thereby bequeathed all his personal estate 
to his wife. By a clause printed as part of 
the will, above the testimonium clause, it was 
declared that " personal estate " included 
"insurance policy." B. was killed in action 
in November, 1917. The $2,000 insurance 
moneys wer0 claimed by his mother and by 
his widow: — Held, following Re Monkmam 
and Canadian Order of Chosen Friends 
(1918), 42 O. L. R. 363, that under the law 
of Ontario (the Insurance Act, R. Sr O. 1914, 
c. 183, s. 171 (5) ), the will was sufficient to 
change the beneficiary from the mother to the 
wife. — And held, adopting the view of some 
of the Judges in Re Baeder and Canadian 
Order of Chosen Friends (1916), 36 O. L. R. 
30, that the power exercised by R. was, or 
was analogous to, a power of appointment, 
and was governed not by the law of his 
domicile (British Columbia), but by the law 
of Ontario. — Held, therefore, that tiie widow 
was entitled to the moneys. 

Re Hewitt and Hetr^it (1918), 43 
O. li. R. 286; 43 D. L. R. 286. 

CbanKo of benefleiaries — Will« — 

Variation of policies by letter. 

Petts V. Potts, 11919] i W. W. R. 
906 (B.C.). 

Gontest betweem bemeileiary under 

Sioliey and beaelloiary nmder will of 
eceased aseured — Insurance company al- 
lowed to pay insurance moneys into (3ourt — 
Issue directed. 

Re Botoen and Canadian Order of 
Foresters (1919), 17 O. W. N. 
112. 

Contraet made and parties dondeiled 
in ProTinoe of Qnebee — ^Agreement of all 
those interested that contest as to disposi- 
tion of policy moneys be dedded according to 
law of Ontario — ^Validity — Claim of credi- 
tors — Claim of widow as beneficiary— On- 
tario Insurance Act, s. 178 (4) — ^Amending 
Act. 6 Geo. V. c. 36, s. 5 — ^Designation by 
will— Costs. 

Re Naubert (1919), 17 O. W. N. 

120, 

Beela^ation by bnsband of endow- 
ment poliey In wife's f avonr — ^Elfeet of 
■nbeeqnent insolToney — Frand. — Where 
the insured, under a policy of life insurance, 
declares the same to 'be for the .benefit of his 
wife under the provisions of 63 Victoria, c. 
25, the trust thereby created is not. invalid 
dated by the subsequent insolvency of the 
husband, and creditors of the insured have 
no rights which would interfere with the 
rights of such wife even though the endow- 
ment policy matures during the life of the 
insured. — <8emble: Such a declaration is valid 
even though the insured be insolvent at the 
time of making it. Weeks v. Frawley, 23 
Ont Reports 235, referred to. 

Bank of British North America v. 
Edgecombe et oZ. (1919), 46 N. 
B. R. 105. 

Designation of f atber of inenred a« 
benelloiary — ^Assignment of right by bene- 
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fidary to wife of insured — Second deedgnation 
by insured of original beneficiary — ^EfCect of. 
[See 1170.] 

Re Kraft (1919), 15 O. W. N. 286. 

Insiiraaee moneya payable to fatlter 
of aMnired — ^AMlsnntont by father of 
bis interest to wife of assured — fihib- 
seqnent desisnatiom by assured of 
• f atber as benelloiary — ^Estoppel. — ^By the 

terms of a po^licy of life insurance, the insur- 
ance moneys were payable to the father of 
the assrured. Subsequently, the father made 
1 1 70 u^ assignment of his interest under the policy 
to the wife of the assured. Differences hav- 
ing arisen between the assured and his wife, 
they separated, and the assured made a di- 
rection or declaration that the policy should 
te for the benefit of his father: — ^ Held, 
•that the right of th^ father under the. sub^ 
sequent direction was a different right from 
that which had been assigned to the wife; 
the doctrine of estoppel was not applic- 
able, because some interest had passed by the 
assignment; and the father was entitled, as 
•beneficiary, to the insurance moneys, upon 
the death of the assured. 

Re Standard Life Assurance Co. 

and Kraft (1919), 45 O. L. R. 

323; 16 6. W. N. 83; 48 D. L. E. 

649. 

Policy moneys payable to ezeentors 
or administrators or assigns or to do* 
sisnated benefleiary — Contest over 
moneys after deatb of assured — Claim 
by ezeoution creditors of assured.-— By a 
policy issued in 1905 the insurance company, 
in consideration of the making of 20 annual 
payments, contracted to pay, U(pon the death 
of the assured, $2,000 to his executors, ad- 
ministrators, or assigns, or to such beneficiary 
as might be designated by the assured. In 
1915, creditors of the assured recovered judg- 
ment against him for a large sum of money, 
and in January, 1916, placed an execution 
in the hands of the sheriff, who, at a later 
date, made a return of nvJla hona. By an 
endorsement on the policy, dated the dOth 
October, 1916, the sister of the assured was 
by him. designated beneficiary. He died in 
1171 September, 1917. The policy-moneys were 
■'"'■••*• claimed by the sister and also by the execu- 
tion creditors. No consideration was given 
by the sister to the assured ; the designation 
of her a$/ beneficiary was the voluntary act 
of the assured :—He{<l, even assuming that 
the assured was, at the time of the endorse- 
ment, insolvent, -that the contention of the 
creditors tiiat the designation of the sister 
was fraudulent and void as against creditors, 
because of the statute 13 Eliz. c 5, or the 
Fraudulent Conveyances Act, R. S. O. 1914, 
c. 105, s. 3, could not be sustained.— The 
policy was not a *' security for money " within 
the meaning of the Execution Act, R. S. O. 
1914, c. 80, s. 20, nor a "security" within 
the meaning of the Fraudulent Conveyances 
Act, ss. 2 (h) and 3; the interest of the 
assured in the policy was not exigible under 
the writ of execution, and could not have 
been reached by the process of equitable exe- 
cution, in his lifetime; and therefore, was 
not "personal property" to which the 
Fraudulent Conveyances Act applied ; nor, if 
it was personal property, did the assured make 
a ** conveyance " of it or of his interest in it. 



—Review of the authorities. — Re Aseelin and 
Cteghom (1903), 6 O. L. R. 170, specially 
referred to. — Semhle, as there was no at- 
tem<pt to shew any fraudulent payment of 
premiums by ^e assured, and the amount 
paid after the recovery of the judgment was 
trifling, s. 171 of the Insurance Act, R. S. O. 
19'14, c. 183, was an answer to the creditors' 
claim. — ^The true meaning of s.-s. (2) of 
that section, as it now stands, is that, what- 
ever may be right of a Judgment creditor to 
ireaich, in the lifetime of the debtor, a p<dicy 
effected by the debtor on his own life, the 
right which he has, after the decease of the 
ddi>tor, is not a right to the whole of the 
policy-moneys as a fund created by moheys 
paid by the debtor in fraud of his creditors, 
but only a right to receive out of such moneys 
an amount not exceeding any premiums shewn 
to have been so fraudulently paid, with in- 
terest thereon. [See next case.] 

; Re New York Life Insurance Co. 
and FuUerton (1919) , 45 O. L. R. 
244 ; 16 O. W. N. 35. 

Poliey moneys claimed by benelloiary 
designated by assmred and also by eze- 
ention ereditors of assured. — ^The judg- 
ment of Rose, J., [see last case], was af- 
firmed by a Divisional Court — Held, per 
Meredith, C.J.C.P., that, assuming that the 
policy was obtained, and kept in force, for 
the purpose of evading the claims of credi- 
tors, the effect of s. 171 of the Insurance Act, 
R. S. O. 1914, c. 183. was to prevent the 
creditors from reaching the insurance moneys i -i 79 
except to the limited extent indicated by 8.-S. i 1 ' ^ 
2. The effect of s.-s. 2, giving expressly the 
limited relief, is that impliedly greater relief 
is withheld. But for the statute the moneys 
could be reached by defrauded creditors ; aiid, 
if the execution creditors, the appellants, 
sought the limited relief afforded by s.-s. 2, 
they should have an opportunity of proving 
their allegations of fraud.— J7oIi v. Everall 
(1876), 2 Ch. D. 266, treated as iaappUcable 
by reason of the English statute differing from 
the Ontario enactment — Per Middleton, J. 
(Britton and Riddell, JJ„ concurring), that 
an assignment or settlement of insurance 
moneys may be attacked as 'being a fraud upon 
creditors; hut the effect of s. 171 is to give 
to the beneficiary the right to the insurance 
moneys, subject to the provision for payment 
to the creditors of the amount of any pre- 
mium fraudulently paid. — Holt v. Everall, 
supra, applied. 

Re New York Life Insurance Co. and 
FuUerton (1919) , 45 O. L. R. 606 ; 
48 D. L. R. 674 ; 16 O. W. N. 258. 

Endowment poliey — Moneys payable 
to assured at end of llzed period — Pol^ 
icy in force and assured alive at end 
of period — Desisnation of wife as 
benellciary. — By an endowment policy is- 
sued in 1898, the company assured the life 
of M. for |1,(X)0, and contracted to pay 1-170 
that sum to M. on the 1st October, 1918, or, AJ-'O 
should M. die before that day, to hlfir mother ; 
and it was provided that, shouJld the policy 
be in force on the 1st October, 1918, M. should 
be entitled to certain optional benefits — e.g., 
the right to convert the sum assured and 
profits into a paid-up policy payable at the 
death of M. In 1906, M., by an instrument 
in writing, declared that the policy and 
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aasarance shoald be for the benefit of hU 
wife. When the policy matnred on the let 
October, 1918, M. was still alive, and bad 
made no further or other designation of a 
beneficiary. After the Ist October, the com- 
Dany drew a cbeque in favour of M.'tf wife 
for a sum said to be the amount of the policy 
with profits, less the amount of a loan, and 
sent the cheque to M. for delivery to Ua 
wife. M. returned the cheque, and filed with 
the company a new designation making his 
mother the beneficiary. Tbe comqpany then 
applied for leave to pay the amount of the 
cueque into Court and to be discharged from 
liability upon the pc^icy. The application 
wa0 supported by M.'s wife, but opposed 
by M. and his mother, M. alleging that 
he desired to exercise the option of tak- 
ing a paid-up policy payable at his death: — 
Held, by Rose, J., 15 O. W. N. 393, that the 
policy wasr a s<d>sisting policy, and the com- 
pany's contract with M. bad not been dis- 
charged, when, after the 1st October, 1918, 
he attempted to tevoke the benefits thereto- 
fore conferred upon his wife and to crub- 
stitute his mother as beneficiary. — (2) That 
the attempt was snccessful, and whatever 
rights the wife had theretofore possessed 
passed to the mother: see the Ontario In- 
surance Act, R. 8. O. 1914, c. 183, s. 171. — 
(8) That M. or his mother had a right to 
select some benefit other than the payment 
of the cash which the company desired to 
pay into Court, and the order asked for 
could not be made without defeating that 
right. — HHd, by a Divisional Court, on appeal 
from tbe order of Rose, J., that the applica- 
tion for leave to pay the money into Court 
was rightly dismissed; but the order should 
have been confined to that; and adjudication 
as to the rights of the wife and mother was 
premature. 

Re Sun Life A%9ura/noe Co, and Mo- 
Lean (1919), 45 O. L. R. 130; 16 
O. W. N. 3 ; 48 D. L. R. 652. 



Fonnallties of tramsfer — O. O. 1571 1 

C. P. 090; B. 8. Q. 7881.— The assign- 

^ ^ ment by a husband of an insurance policy 

1174 upon his own life in favour of his wife, to be 
valid and binding must be made strictly in 
accordance with the provisions laid down in 
R. S. Q. 7381. 

Banque d'Hoohe>laffa v. Qnlibert 
(1917), 24 R. L. tt.s. 479 (Que.). 

Motlier of doeeased named as bemoA- 
oiary Am life iasmraaee |^lle7^~4M£t — 
Motl&or asreeAni: to loan obtained on 
poller — ^Will hj deooased snbseqment to 
date of policy — CMft to motlier in •wUl 
— ^Election. — ^An insurance policy taken out 
by testator on his life named his mother as 
beneficiary. Held, this was presumably a 
gift to her and the moneys payable under the 
^ policy on testator^s death belonged to her; 

1175 the fact that she agreed to a loan being ob- 
tained on security of the policy did not oper- 
ate to release her interest except for the 
mortgage debt; the testator's will made sub- 
sequent to the date of the insurance provid- 
ing for an annuity for his mother without 
dedaring that such bequest was in lieu of the 
insurance, did not by implication put her to 
her ejection; nor did the expression in the 
wUl that all life insurance " monies *' should 
form part of his estate mean that said policy 



should form part of his estate, the deceased 
belAg presumed to know what his legal rights 
were and to be disposing only of property 
which he had a right to desl with: McOregor, 
18 Man. R. 432, 10 W. L. R. 435, followed. 

In re Mankman Estate, [1919] 2 
W. W. R. 493 (Alta.). 

■ 

Proeeeds of policies made payable to 
named wife or incased — Predecease of 
wife — ^Remarriage of insured — Ontario In- 
surance Act, s. 178 (6 €!eo. V. c. 36^ s. &) 
— ^Division between surviving wife and chil- 
dren — ** In equal shares.'* 

Re Dickenson and North Ameriean 
Life Aseuranoe Co. (161^), 17 O. 
W. N. 213. 
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moneys to be paid to eon* and to otbeve 
in ease of eon's deatb* — ^A life iasaraace 
policy named the wife of insured as beaefici- 
ary. Subsequently by trust deed insured ap- 
pointed trustees to collect upon his death the 
proceeds of said p<dicj and others and pay 
such proceeds to his son on his attaining 26 
years of ags with provisioas for investment 
and maintenance for such son until he at- 
tained 25; if such son should die before the 
insured or before attaining 25, the moneys to 
go to the wife or issue of such son, and if 
none, tbm the moneys to go to the insured's 
residaary legatees. The residuary legatees 
were said son and certain others whom it was 
ttot within the power of the insured to bene- 
dt under the policy without consent of the 
wife under the terms of the Life-insurance 
Polieies Act HeU, that so far as the trust 
deed appointed the son a benedciary of the 
insurance moneys under said policy it was a 
valid appointment under s. 8 of the Life- 
insurance Policies Act; diat the hon^flde 
intention was to benefit the son at all events, 
and that such intention and its effect could 
and should be separated from the farther and 
nugatory intent to benefit persons not proper 
objects of the power. 

PoweU v. Imperial Life Insurance 
Company and Royal Trust Com- 
pany, [1919] 2 W. W. R. 285 
(Alta.). 

Bwmmimmmxj note atade by aasnved in 
f avonr of m^mat of insnranoe eompany 
for first year's preasinm — ^Vote oTordme 
mmSk nnpaid at time of deatk of assnred 
sritbin year — ^PreBtinaL j^aid by as«At 
to eompany before auitarity ox note — 
Payment made on bebalf of aesnred — 
ETidsnee — Inferenee f roat f aete — 
Terms of polioy Beoeipt witUbeU — 
Policy not oeaeinK to be in foree. — S., 
the husband of the plaintiff, signed an ap- 
plication to the defendant company for aa 
insurance upon his life and delivered it to 
H., a sub-agent of the company. The appli- 
cation was forwarded to the defendant com- 
pany, and a policy was issued on the life of 
S., dated the 7th November, 1916, for $2,000, 
payable to the plaintiff, subject, however, to 
the payment of the annual premium of ^70. 
The application and policy contained stipu- 
lations and conditions, one of which was that 

no agent has authority to put this poliof 
in force before payment of the first pre- 
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miiun and delivery ot the oompany's printed 
reeeipt." The policy was forwarded to tbe 
company's a^ent for delivery to S., together 
with the company's regular printed receipt 
for the first year's premium. This receipt 
had printed at the foot of it: '* If any prom- 
issory note . . . givai £or tJie first year's 
premium ... be not paid when due the 
policy will cease to be in force . . ." H. 
delivered the p<dicy to 8. on tiie 13th No- 
vember, 1916. Instead of paying tbe pre- 
■uura in casii, B. gave H. a promissory note 
ior tbe amount, dated on that day, and pay- 
able to H. himself, in three OMttths. Tbe 
printed receipt was not delivered to 8., but 
rsBoained in the possession of H. On the 6th 
February, 1917, H. remitted to tbe company 
from biiB own resources a portion of the 
premium, representing the diuerence between 
tbe full premium and his commission. By 
tbe terms of his agency agreement, H. was 
responsible to the company for the first pre- 
mium. B. paid nothing to the company and 
nothing to H., except $10 on the 21st Msrch, 
1917. H. bad applied to S. for payment 
of tbe note after the 6th fi^bruaxy, 1917. 
S. died on the 5th August, 1917:— &eU, in 
an action to recover the amount of the insur- 
ance* that the reasonable inference from all 
the circumstanees of tbe case was that H. 
bad led S. to believe that be (H.) would 
provide for the payment o£ tbe note when it 
matured, and that H. intended to do this and 
biflBisel€ to pay tbe note if S. was not able 
to pay it whea it sbouild become due, and 
that when H. paid the premium iie intended 
to pay it for and on behalf of S., and not 
only because be was by bis sgency contract 
obliged to do «o. Tbe first premium must, 
tbeiJ^ore, be regarded as having been paid 
te tbe company; the policy bad not ceased 
to be in force when B. died ; and tbe plaintiff 
waa entitled to recover. — Aceu v. FertUe 
(IS40). 7 M. A W. 151, and LondMi mnd 
Xdmncctihire Lifs AsHtrance Co, v. Flemimg, 
£1917] A. C. 499, distinguisbed.-^udgment 
of Meredith, CJ.CP^ affinaed. 

Btembrecker y. MuUmA Life Intur- 
•woe Co. (3j919), 40O. L. R. 86; 
16 O. W. N. 318. 



XVeot of statamomt sta4« oa ■ogoti" 
attnc f •' insiummea — Wliatliar 
aeatatiom or mero aaq pgfissJoa of 
tatloa or belief— WliotlMr in tkm «iv* 
cnmataaoea tlio polioy attaol^d. — ^In an 
interview between plaintiffs' agent and de- 
fendants' agent in arranging for defendants 
insuring plaintiffs' goods while being towed 
on scows, the question arose wheti^er tbe 
scows were to be towed singly or together, a 
higher rate applying in the latter case. Dur- 
ing the interview plaintiffs' agent telephoned 
tbe master of the towing tug and, on the lat- 
ter agreeing to tow singly without extra 
charge, informed defendants' agent that tbe 
scows would be towed amglf and t3tkit policy 
was issued at the lower rate. The scows were 
not towed singly and one was lost. Held 
(afiimdng judgment of Clement, J., Martin, 
J A., dissenting), that plaintiffs could not 
recover on tbe policy. Per Macdonald, G. J.A. : 
What waa said at the interview by plaintiffs* 



agent after tetepboning amounted not metaly 
to an expression of expectation or belief, but 
to a representation known in marine insur- 
ance law as a ^'promiaBory representation" 
which, tiiougb by wonl of asoutb only, af- 
forded an ansNver to plaintiflii' daim. Per 
OsUiber, J^ (taking aaoM view as trial 
Judge) : The risk undertaken was for single 
scows, and there was in the circamstances no 
insurance of the goods on tbe lost seow. 

BrooTcM-Scanlon O'Brien Company, 
lAnUted V. Boston Insurance Com- 
pcmy, 11919] 2 W. W. B. 129 
(B.C.) ; 47 D. h, B. 93. 



Fi4alHr 
debtor — V^of — O. C. 1803$ €. F. 

106.*-The fiUng of the application and of 
the agreement between the Crown and the 
guarantee company, and tiie proof of tbe pay- 
ment to the <>own of the shortage is suffici- 
ent to justify a judgment for tbe company 
against tbe emp^yee. If the defendant 
wishes to invoke any special reason why be 
should not veimbwEse tbe company* fas ahould 
have made a specbil plea ts tiiat effect 

ChMraniee Company of V^rih Amer- 
ica V. Lariviere (1918), 54 Que. 
S. O. 62a. 



1180 



faswiuieo (life) — 

^ku^niedon of meiid)er for non-payment of 
due* — Refusal of application for reinstate- 
ment — Notice to member — Subsequent pay- « j £V] 
BMnt and receipt of dues and payment of sick 11 ol 
benefits— Brror and inadvertence — Absence of 
intention to reinstate — ^Faihire to establish 
waiver or estoppel — ^BlamaMe carelessness 
of officers of society — Repayment of dues — 
Dismissal of action brought by beneficiary 
after death of assured — Costs. 

8t. Onge v. UTJnian Si. Joseph da 
CoMtda (1919), 15 0. W. N. 358. 

Friendly soeiety — Insurance eertificato 

— Condition — Status of memt^ber of society at 
time of death — Suspension — Application for 
reinstatement — Payment of dues — Submis- « ^ qq 
sion to medical examination — Report of lloZ 
medical examiner not accepted by medical 
board until after death — ^** Acceptance " pre- 
requisite of reinstatement — Constitution and 
rules of society. 

Bright v. Canadian Order of Fores- 
iers (1919), 16 O. W. N. 213. 

Bene At society — Supervision of member ^ .^^ 
— ^Forfeiture — ^Beinstatefflent — Waiver — 1188 
ilstoppel. 

Charhonnemn v. L'Union 8t, Joseph 
4u Canada (1919), 17 O. W. N. 
169. 



payaUo to oatato of 

tion of boaoAoiaiies by doemmoat 
alsiied 1>y mmmred amd ftatMded ma will 
Imt ao^ oaooiitod mm saek — Boforeaoo 
to " Imsasamoo.*' — L., w4k> died in Mardi, 
1918, was then and had for many years be- 
fore been a member of a benefit association, 
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and bj the terms of his memberahip a mort- 
uary benefit was payable to his estate. In 
1915 he signed a document in the form of a 
will by which he appointed S. "sole exe^ 
4sutor, to pay debts and sell ranch and collect 
all accountsr and insurance. Tbe proceeds to 
be divided between his children and the chil- 
dren of F. T." The document was not wit- 
nessed, li. had no other insurance. His mem- 
foenfh^p in the association was renewed an- 
nually; and in January, lOlS, the associa- 
tion received from him a renewal application 
in writinif, signed by him, containing the 
words, "Benefit in case of death payable 
to my estate:" — Held, that the document 
signed by L (though ineffective as a will), 
was an instrument in writing sufficiently 
identifying the mortuary benefit payable by 
the association to constitute it a declaration 
designating the diildren referred to in it as 
beneficiaries: Ontario Insurance Act, 2 Geo. 
V. c. 33 (B. S. O. 1914, di. 188), ss. 2 (19), 
171 (3), (4), (5).— /ft re Jansen (1906), 
, 12 O. L. R. 6^, distinguished.— But held, 

that tiie effect of the renewal application in 
January, 1918^ was to annul the declaration 
made in the testamentary document and to 
divert the insurance money to the estate of 
L. (s.^. 3 of ft 171). 

Lewintt V. 8p»idal (1919), 45 O. L. 
R. 611; 49 D. L. R. 245; 16 O. 
W. N. 271. 

Mntnml bemellt sooietjr — Beneilolary 
umder oertllloate — BelatlonsHip— Bjr- 
law prahiVltiBs bemellts under last 
will — Freedom of willing — O. O. 898, 
2691. — When the constitution of a mutual 
benefit society denies access to its benefits 

1185 to others than blood relations, the assign- 
ment of a benefit certificate to a nephew by 
marriage — ^whom «tbe assured falsely repre- 
sented to be the son of his sister — ia null and 
inoperative. — In the Province of Quebec, 
under the law as it exists to-day, a member 
of a mutual benefit association may assign 
his benefit certificate by last will, notwith- 
standiivg clauses to the contrary in the con- 
stitution of the society. Such clauses are 
without effect when they conflict with the 
general statutory law. 

Dalziel v. Catholic Order of Foresters 
(1918), 28 Que. K. B. 443. 

Constltntlomal law — Benevolemt and 
fraternal assooiatlons — Endowment 
eertilloate in Independent Order qf 
Foresters — Wbether benelloiary 
ehanged by beqnest in will. — A testator 
had taken out an endo^irment certificate of 
tbe Independent Order of Foresters, his wife 

1186 'being designated as beneficiary. He then 
lived in Saskatchewan. The certificate pur- 
ported to be executed at Toronto, the head- 
quarters of the society. Later, at the dates 
of his will and of his death, he lived in 
Manitoba. By his will he left to his exe- 
cutors on certain trusts (in favour of his 
housekeeper and for purposes in the discre- 
tion of his executors) , all bis residuary estate 
" including . . . life insurance or the pro- 
ceeds of any policy of insurance." — Held, 
(reversing judgment of Macdonald, J.; Cam- 
eron, J.A., dissenting), the bequest in the 
,will did Hot deprive the wife of her right to 
the insurance money as beneficiary under 
the policy. — Per Perdue, C.J.M. : It was not 



shown that the law of Manitoba applied. The 
contract of insurance was made either under 
the law of Saskatchewan or Ontario and, 
under the law of either, a trust was created 
wbidi the insured could not destroy. The 
change in beneficiary must be effected in ac- 
cordance with the law of the province gov- 
erning the contract. Also the attempted 
change of beneficiary had not been made in 
accordance with the constitution and laws of 
the society which were declared by its Do- 
minion Act of incori>oration to govern it and 
there was no right of intei^rence by pro- 
vincial legidation {John Deere Plow Co. v. 
Wharton, ri915} A. 0. 330, and other cases 
referred to) . Also in Manitoba tbe decisions 
for over 20 years have been that beneficiary 
certificates issued by benevolent or fraternal 
societies are subject to the rules and regula- 
tions of the society, and a change of benefi- 
ciary must be made in accordance therewith; 
there is no provision in Manitoba similar to 
that in the Ontario Insurance Act making 
it applicable to benevolent societies. Also s. 
15 of the Life Insurance Act of Manitoba 
which purports to give to the insured a 
neatly extended power and to place life in- 
surance for the benefit of wives and children 
on mucb the same plane as that in favour of 1 1 QA 
persons wholly outside the protection there- ^^^^ 
tofore given by the Act, should be construed 
with the rest of the Act kept in view, and the 
spirit and purpose of the original Act should 
be preserved as far as any reasonable con- 
struction of the section will permit; and 
when mention of a will is found in ss. 7 
8 and not in s. 16 it may be held that the 
omission of the word in s. 15 was intentional 
and that the revocation was not intended to 
be made by will. Even if Uie expression 
'' instrument in writing " as used in s. 15 
includes a will the words of the will in ques- 
tion did not sufiiciently identify the policy 
"by its number or otherwise" as required 
under that section. — Per Cameron, J.A. (dis- 
senting) : Under the constitution and laws 
of the society the person to whom the moneys 
under the certificate were to be paid was in- 
tended to be determined by the laws of the 
province where the member at his death had 
his fixed place of abode. The effect of the 
Manitoba Insurance Act is that Dominion 
companies receiving a Manitoba license at- 
torn and subject themselves to the laws of 
Manitoba. Section 47 of that Act applies 
to life^ policies whenever issued by a com- 
pany licensed to do business in Manitoba and 
makes tbem payable in Manitoba. Such Do- 
minion companies and their policies are thei^ 
fore subject to the provisions of the Life In- 
surance Act. The endowment certificate was 
**a policy of insurance" and within s. 15. 
That Act overrides the rules and regulations 
of the society. The endowment certificate 
was fifufficiently identified, and the will was 
effective as an instrument in writing and the ^' 
insured had thereby exercised his statutory 
power in accordance with the provisions of 
the Act. — Per Haggart, J.A. : The bequest 
was not an assignment of the insurance 
moneys such as was contemplated by the 
Legislature, even under said ». 15. — Per 
Fiillerton, J.A. ; The rights of the parties 
in respect of the effect of the attempted re- 
vocation are governed by the laws of either 
Ontario or Saskatchewan and under both the 
Ontario Insurance Act and the Saskatchewan 
Insurance Act the bequest in the will so far 
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as H affects the certificate in question is 
invalid. 

In re Richardson Estate, [1919] 3 
W. W. B. 666 (Man.) ; 49 D. L. 
R. 59. 

Friendljr society — Ihies of member — 
Payment to asent of proper ofioer — 
EstablisHed praetioe — ^Autliorlty to re- 
eelve — Ministerial act — FincUnss of 
Jury. — In an action, by the beneficiary 
named in a life insurance certificate isffued by 
the defendants, a friendlj society, to recover 
insurance moneys and funeral benefits, the 
defendants pleaded that, by reason of the 
amount of a monthly assessment not having 
been paid, the sssured was not in good stand- 
ing as a member of the society at the time of 
his death, and tiiat the certificate was not then 
in force. At the trial, the jury found that the 
amount alleged not to have been paid had been 
paid to K. : that K. had authority to receive it ; 
and that it was so paid and received for the 
1 1 Q7 coQ^^°ic°<^ 0^ aU parties concerned. W., the 
1 io I financial secretary, was the person designated 
by the society to receive payments; but for a 
great number of years members in a certain 
locality had made their monthly payments 
to K., who had a book in which the names 
of the members were entered, and when a 
payment was made gave a receipt signed 
by him (K.^ as financial secretary. W. 
called regularly and received the moneys that 
had been paid to K.: — Held, that payment 
to K. wasr, in the circumstances, payment to 
W. ; and, upon the findings of the jury, the 
plaintiff was entitled to recover. — Although 
an agent may not appoint a sub-agent to do 
anything as to whidi the agent has to exer- 
cise a discretion, he may appoint a sub-agent 
to do mere ministerial acts, such as the re- 
ceipt of payments.— i2o*«*er v. Trafalgar Life 
Assurance Association (1859), 27 Beav. 377, 
383, 384, applied and followed. — Judgment 
of the County Court of the County of Brant, 
afiirmed. 

Oreenfield v. Canadian Order of For- 
esters (1919), 45 O. L. R. 136; 
15 O. W. N. 392. 
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INTEREST. 

Interest on Judgment i Bee 1278, 

Interest on Aooonntt See 1704. 

Gompanies — Frand — Set-off. — ^Where 
plaintiff recovered judgment against a com- 
pany in liquidation for moneysf paid as a 
result of his application for shares, which 
application the Court found bad been im- 
properly complied with by giving him shares 
already issued and held by a third party, he 
was given interest on such moneys to the 
date of the liquidation ; the company was 
not allowed to set off or recover sums which 
had been paid to plaintiff as dividends on 
the shares. 

Brydges v. Dominion Trust Com- 
pany, [1919] 3 W. W. R. 345 
(B.C.). 

Itoan witli interest — ITrary — II- 
1 1 on l^sal contract — ^Power of Jndse — €• G. 
110\^ 1149; B. S. C. c. 120.— The Interest Act 



is of public order and admits of no con* 
trary agreement whether private or judicial. 
— Where, upon calculation, the judgment of 
the Superior Court is found to approximate 
that of the Court of Review there will be 
no reversal. 

Choqueite v. Lalonde (1919), 56 
Que. S. O. 252. 



INTERNATIONAL LAW. 



INTERPLEADER. 



Chiods seised under eneontion — iMmo 
between eneeution creditor and elaim- 
ant — Onns of proof — ^DiseoTery* — In the 

interpleader issue between execution creditor 
on whose behalf the sheriff has seized goods 
as of the judgment debtor, and a claimant to 
said goods, where the goods seized are at the 
time of the seizure in the actual or apparent 
possession of the judgment debtor, the pre- 
sumption is that the goods are his, and the 
onus Ib upon the claimant to establish title' 
thereto. Where, however, the goods at Uie 
time of the seizure are not in tiie actual or 
apparent possession of the judgment debtor, 1190 
the onus is upon the execution creditor to 
establish his right to seize them. This onus 
he can discharge by showing, (1) that the 
goods seized belong to the judgment debtor; 
or (2) that they were before seizure the pro- 
perty of the judgment debtor, and that he 
conveyed them to a near relative under sus- 
picious circumstances, in which case the onus 
is placed on the claimant — In an interpleader ' 
issue no part of claimant's examination 
for discovery can be put in by his counsel 
unless under Rule 30S by direction of the 
Judge along with the part put in by the op- 
posite party. 

Massey-Harris Co, v. DeU, [1919] 1 
W. W. R. 1033; 12 Sask. L. R. 
136 ; 45 D. Ia R. 734. 

Practice — ^Necessity of israes bcins 
specillc and clearly defined — ^Practice 
in settling same — ^Pleadinss and par* 
tionlars in regard tbereto. — In cases of 
interpleader, the Master or Judge should 
settle the issues between the parties, being 
careful to make them specific and so as to 
cover all the points really in question, and 
if this cannot conveniently be done at the 
time the application is bafore him, a direc- 
tion may be made that the parties exchange 
pleadings and thereby settle the issue. Where 
by inadvertence or otherwise an issue, in the 
sense of a question sent for trial, turns out 
to be not sufficiently specific, it may be sup- 
plemented by particulars, such a case being 
covered by Rule 256. The order directing 
issues should provide that the issues are to 
be prepared by the plaintiff and delivered to 
the defendant within a stated time, and that 
the defendant is to return the same within a 
stated time. The defendants should return 
the issue either approved or disapproved, and 
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'In the latter case the iBsue ahoold be settled 
by the Master or a Judge. The issue as ap- 
proved or settled is engrossed and filed and a 
copy of it is what is to be supplied to the trial 
Judge, together with any particulars which 
may have been given. 

Montgomery v. Huntefj [1910] 2 
W. W. R. 461 (AlU.); 46 D. 
L. R. 493. 

Application by appellant, claimant in an 
interpleader issue, to the Court of Appeal 
^ ^ for Uie appointment of a representative of 
1192 respondent creditors on appeal, was refused. 
Claimant should have applied at the proper 
time to the District Court Judge under s. 3 
(c) of the Creditors' Bsllef Act 

Bank of Hamilton v. Hodges, Crane 
d Co,, [1919] 1 W. W. R. 342; 
12 Sask. L. R. 72; 46 D. L. R. 
72. 



Xume between ezeoutioB ev^ditor as 
plaintUP aad olalataat as def endiuit — 
On«s of proof — Failnro of plaintiff to 
ostabllsli oase. — ^In an interpleader issue 
i>etween an execution creditor as plaintift 
and claimant as defendant, the former as- 
serting that certain (goods at the time of 
seisure were the property of the execution 
debtor as against the claimant; as the bur- 
den of proof is on the plaintiif, the defend- 
ant, although he has set up title to himself 
in the goods, can rely upon a finding that 
the goods were partnership property and 
therefore not seizable under an execution 
against one partner. 

Wright v. Jones, [1919] 4 W. W. 
R. 682 (Sask.) ; 49 D. L. R. 27. 



sion will go to the intenrenaat to place it in 
the record. 

Parke ▼. Frater, Brooe C7o., Ltd, 
(1919), 21 Q. P. R. 292. 
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Ezoentlon ovodltors and elalni 

Issue as to ownerslilp of ffoods — T^rm. 

. of issne — Onus of proof — £fPeet of 

Jndso dlsbelieTins etridenoo. — In an 

interpleader issue between execution credi- 
tors as plaintiffs and claimant as defendant, 
the former asserting that certain goods were 
1 194 the property of the execution debtor as against 
the claimant, where the only evidence given 
at the trial was that the goods were the 
property of the claimant, but the Judge dis- 
believed the evidence, it was held (reversing 
the triafl Judge) , that the effect wa« that the 
issue was left without any evidence, and as 
the burden of proof was upon the execution 
creditors they must fail. 

FolkUu d Campbell et al. V. PudwiXt, 
[1919] 3 W. W. R. 683 (Sask.). 

Jnxlsdlctlon of Sask. IMstHet Oonrtt 
Seo 620. 

IdTO Stoek Pnrekased by Husband tot 
Wife 'Wltk Wife's Moneyi fleo 
1081. 

Ovaln and Gkattels Olalmod by Wlfot 
See 1080. 



INTERVENTION. 

Failure to flle — Oortlfloato of dof anlt 

— O, P. 2S3.— After the filing of record of 

11 95 the certificate of the prothonotary that an 

intervention has not been filed within three 

days after its reception by the Judge, permis- 



INTOZIOATINa LIQUOBS. 

!• Prokftbltlon and Tontporans* 
Aots. 

1. CONSTXTUnOlfALITT [1196^ 11971. 

2. InTEBPBOyiNCUL TSADft. 

(a) SoKoitkig and Canira$Hn0, 

(b) 8aie9 and Delivery, 
(e) GeneraUf. 

8. OlTENOES: 

(a) Unlawfully Betting or Halv- 
ing or Keeping for S6k 
[1198-1203]. 

(b) Prohibited Plaeei [1204- 
1212]. 

(c) Permitting Dninkenneee, 

(d) Carrien [1213]. 

4. £teABCH, Skizxtbe, Fobfettubb, 
DESTRUCTION [1214-1222]. 

5. PitOSBCUnORS AND DVIDCNCB. 

(a) Information — Chneratly. 

(b) Arrest. 

(c) Hearing and Conviotien 
[122d-1228]. 

(d) Quashing Conviction and 
Appeals [1229^1246]. 

(e) Bvidente [1247]. 

6. PBOPEisrAsr MBanoiNss, arOn 
[1248-1249]. 

7. DsVOOtSTS AND DodXIBS — Ltt- 

CKRSEa [1260-1254]. 

8. Obdebs-in-Oounoil [1256-1259]. 

9. i/ioensbb. 



H. Action for Penalties. 
HI. OItU Bnatngos. 
TV. Oontraots and Blcbt of 



V. I.OOA1 option [1260» 1261]. 

See MuNiciPAi. (By-laws), IV. 



I. 1. Constitutionality. 

8oo 438, 441. 

Tbe B. K. A. Aet, a. 92 (15)— Bl^t 
of Plrovlnolal Z«6slalatnre to In^pos^ 
fine and Imprlaonment. — NotwitliBtandini: 
the wording of s.-s. 15 of 8. 92 of tfhe B. N. A. 
Act empowering a provincial Legislature to 
impose punishment by fine, penalty or im- 
prisonment" for enforcing its laws it has 
power to impose a penalty by fine coupled 
with imprisonment. 

In re Kennedy, [1919] 3 W. W. R. 
777 (Sask.). 



1196 



A 



ancoxiCAHHG uquobs. 



ProTliions of War XeAsuves Aot — 
B, O* Prohibition Aet — Operation of. — 

Paragraphs 5 and 11 of the regulations made 
and approved March 11th, 19'18v under the 
1197 Provisions of the War Xeaanrea Aot» 
1914, do not operate to abroi^te, annul or 
tfopercede the provisions of s. 28 of the 
British €k>lumbia Prohibition Act, but are 
meant to apcdy only to sales which the 
province haa no jurisdiction to prohibit. 

B€ Prohibition Aot and RegulationB 
under the War Meaiure9 Aot, 19H 
(1919), 44 D. L. B. 584 (B.C.). 



!• 3. (a). ITnlawfnlly SeUing, eto*, or 
Koopins for Sale. 

Keopini: for Mile^-Fomi of oonvio- 
tion and oommituent — Snrplnsaco. — 

1 ^ QQ — A conviction and commitment for keeping 

Xivo intoxicating liquor "for the purpose of sale, 

barter and traffic therein " is a conviction and 

commitment for *' keeping for sale." The rest 

Is mere surplusage. 

Rem T. Land (1919), 62 N. S. R. 

257. 

'Koopinir for sale — OonYiotion for — 
JhtrisAletion of Court to review -~ 
Orders for eortiorari g;ranted bnt writft 
Aot iflgned — Applieations to qnasb eon* 
irietions di«iBlafled« — The three defend- 
ants having been convicted of having unlaw- 
fully kept intoxicating liquor for sale, appli- 
cations were made on their behalf to the 
Judge of the County Ck)urt for District No. 
7 for writs of certiorari to remove the con- 
1 199 ▼ic^ons into the Supreme Court in order that 
they might be reviewed. — The learned Judge 
granted the applications, and an order in eadi 
case for a writ of certioraH was made, but 
the writs were not actually is8ued.-*-^el(f, 
that, unless i>rought into the Court by 
eortiorari, the Court had no jurisdiction to 
quash or otherwise deal with the convictions, 
and the applications to quash must therefore 
be dismissed. — Mo$her v. Doran, 12 N. S. R. 
184, referred to. 

Rew V. Ru$ko et ai. (1919), 62 N. 
S. B. 181. 



Ontario Temperanee Aot — Xasie* 
trato's oonTietion of lioeneed brewer 
for nnlawfnl sale of intonieatinc 
liqnor — Order for f orf eitnre of li« 
eenee. — ^By s. 2 of an Act in aid of Pro- 
vincial LeglBlation prohibiting or restricting 
the sale or use of intoxicating liquors, 6 & 7 
Geo. y. c. 19 (Dom.), any person holding a 
license to carry on the business of a brewer 
^nj\£\ who sells intoxicating liquor in violation of 
IMKJ the law in force in any province shall be 
liable in any prosecution under such pro- 
vincial law, on conviction for a third offence, 
to forfeit his license : — Held, that the expres- 
sion " third offttice" must be given the mean- 
ing which it bears in the province under the 
law of which tiie prosecution takes place : in 
Ontario "a conviction for a third offence" 
means a conviction for an offence which is 
charged as a third offence: ss. 58, 59, 96, 97, 
and forms in schedule F., Ontario Temper- 
ance Act. 6 Geo. V. c. 50. — ^The defendants, 
licensed orewers, were charged with having 
committed an offence againart the Ontario 



Temperance Act by the unlawful sale of in- 
toxicating liquor, but were not prosecuted 
for a third offence. Upon their trial before 
a police magistrate, writings si^ed by two 
other police magistrates certifymg to three 
convictions of the defendants lor selling in- 
toxicating liquor in violation of the Ontario 
Act were put in. The magistrate convicted 
the defendants of ibe offence directly charged* 
found that the prior convictions had been 
duly proved, declared that the defendants had 
iiecome liable to have their license forfeited, 
and ordered that it should be forfeited: — 
Held, that there was no such conviction or 
valid conviction for a third offence as con- 
ferred upon the magistrate juricrdiction to for- 
feit the license; and the dedaration and 
order should be quashed. — Held, also, that 
there was no proper evidence before the mag^ 
istrate that the defendants had been three 
times convicted. [See 1228]. 

Rem V. Berlin Lion Brewery, Limited 
(1919), 45 O. L. R. 840; 16 O. W. 
N. 107. 

MasietvAte's eontrietion for ofPenee 
asainst ■• 40 — Selling intonieatinc 
liqnor in kotel — ^ETideneo of detoetiToe 
or spiee— Partionlars in ofPenee. — ^Upon 
appeal by the prosecutor from an order of a 
District Ck>urt Judge quashing a conviction 
of the defendant by a police magistrate for 
selling intoxicating liquor contrary to the 
provisions of s. 40 of the Onterio Temper- 
ance Act, 6 Geo. v. c. 60:— ^eU, that if the 
appeal had not been set down in tune the de- 
fendant had waived the irregularity by ob- 
taining enlargements of the hearing, or, if 
not* the Court could and should extend the 
time. — ^The magistrate convicted the defend- 
ant upon the testimony of two "whiskey de- 
tectlveSt" persons employed by the Ontario 
Liquor I/icense Department, who went to the 
defendant's hotel on a certain day for the 
purpose of obtaining evidence against him, 
and who swore that one of them then and 
there bought a bottle of whiskey from the 
defendant ; the defendant testified on his own 
behalf, and swore that he did not remember 
selling the bottle of whiskey on the day 
named by the detectives. The District Court 
Judge had before Urn on the appeal to him 
the evidence token by the magistrate; no 
further evidence was adduced before him. He 
did not believe the evidence of the detectives, 
because, it was said, they were discredited in 
a previous case before him, and he therefore 
quashed the conviction: — Held (Mulo<^, 
O.J.Ex., and Clute, J., dissenting), that the 
conviction should not have been quashed and 
must be restored. — ^Although juries are .to be 
warned against accepting the uncorroborated 
evidence of accomplices, they may disregard 
the warning and convict notwithstanding the 
ahsence of eorroboration. But even this 
rule of practice does not apply to a detective 
or spy, who participates in the offence for the 
purpose of obtaining evidence — his evidence 
does not require corroboration. — Rem v. 
Bickley (1909), 73 J. P. 239, followed.— Per 
Sutherland, J. : If corroboration were needed, 
it might be found in the evidence of the de- 
fendant, whose attempted denial was so halt- 
ing and hesitoting as to amount in the cir- 
cumstances to a practical admission of the 
offence. — Per Mulock, O^J.Ex., and Clute, J. : 
An informer or detective is not an aeeom- 
pUoe, and his evidence does not, therefore^ 
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strictly speaking, require corroboration; bat 
where the complainant and witneae invites 
the accused to commit the offence, his evi- 
dence should be examined with extreme care 
and caution, whether by Judge or jury ; and, 
in the absence of any corroborative evidence, 
the question is, what weight, if any, should be 
given to it. The District Court Judge did 
not believe the detectives upon whose uncor- 
roborated evidence the conviction was made; 
and the Court was not justified in reversing 
his decision. — Per Riddell, J.: It was ob- 
jected that evidence that the defendant bad 
been previously convicted was admitted dur- 
ing the trial by the magistrate before the 
conviction in question was made; but that 
was an error: the defendant was, in cross- 
examination, asked about previous offences, 
but that was allowable: see s. 12 of the 
Canada Evidence Act, R. S. C. 1906, c. 145, 
and s. 19 (1) of the Ontario Evidence Act, 
B. S. O. 1914, c. 76. 

Rear v. MoCranar (1919), 44 O. L. 
R. 482 ; 15 O. W. N. 260; 47 D. 
L. R. 237. 

Ontario Temperanoe Aet — ^Magistrate's 
conviction for offence against s. 41— Kciep^ 

1202 iug intoxicating liqaor in place other than 
private ' dwelling bouse — Evidence— ^Juestion 
for magistrate. 

R&c V. O'Donnell (1919), 16 0. W. 
N. 330. 

Ontario Temperaneo Act — ^Magistrate's 
conviction for offence against s. 41 (1) — 
Having intoxicating liquor upon unlicensed 

1203 ^^^^ premises — Conviction as for second 
offence — Admission of evidence of previous 
conviction durinc^ course of trial — Violation 
of s. 96— -Effect of, upon conviction — Direct- 
ory provision.. [See 1239.] 

Rex Y.Mercier (1919), 16 0. W. N. 
33, 253; 45 O. L. R. 237. 
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I. 3. (b) ProUbited Pli^ees. 



British Oolambia Probibitidn Aet, s. 
11 — "Harins** Uqaor in unlawful 
jplaoe — Appellant morins liquoir for 
bwner and accompanied by oumer — 
No ** possession ** — Oonriction bad. — 
Appellant was charged with "having liquot 
in a place other than the dwelling-house in 
1204 ^^^^^ ^® resided." One B. had some liquor 
in an unlawful place. He engaged appellant 
to move it, apparently with some other staff, 
to anotiier place. Appellant knew he wad 
moving liquor. B. accompanied him during 
the removal. Hetd, appellant was improperly 
convicted. The word **have," as used in the 
Act, denotes possession, and it must be an 
actual physical possession ; which appellant 
did not have. B. had possession and never 
parted with it 

BigatUni v. Dixon, [1919] 1 W. W. 

R. 464 (B.C.). 

i 

Ontario Temperance Act — Xasia- 

1 0A£r trate's conTictions for ofPences against 

l^UO ■• 41 — Having intoxicating liquor in place 

other than private dwelling-house — Evidence. 

Rem v. Potonelh Rex v. Potonell, 
Leduo, and Touma (1919), 16 O. 
W. N. 130 ; 31 Can. Cr. Ca. 62. • 



Ontario Temperance Act — Magis- 
trate's conriction for offence asainot 
8. 41 <1>— «< PriTate dweUins bouse **— 
Suite of rooms in apartment-bouse in 
city — Defendant lirins alone — ^^Tumm 
"y"— Section 2 (i) (U).— The defendant 
had intoxicating liquor in his " flat " or suite 
of rooms in an apartment-house in a city. 
H« was unmarried; be slept in the apart- 
ment, and tool: his meals (except break- 
fast) in it; he was the only person who 
slept there, but a servant came in during 
the day, cared for the premises, and pre- 120fi 
pared the defendant's meals on the premises: ^'^^ 
— Held, that the defendant's apartment was 
a *' private dwelling" within the definition 
of that term in s, 2 (i) of the Ontario Tem- 
perance Act, 6 Geo- V. c. 50, wjiiieh, by clause 
(ii), includes a suite of rooms in which 
" there are facilities for cooking, and a family 
actually readding. cooking,, sleeping and tak- 
ing their meals.^'— And a magistrate's con- 
viction of the defendant for having intoxicat- 
ing liquor in a place other than the private 
dweUin^ house in which he resided, con- 
trary to s. 41 (1) of the Act, was quashed. 
Rex V. Baird (1919),. 45 O. L. B, 
242; 16 O. W. N. 34. ^ 

. Ontario Temperanee Act — Itads- 
Irate'fl conriction for ofPence acalnat 
m. 40— Hayins or keeping intozieatiac 
|i wor on premises for sale, barter, or 
otAcr.disposal. — r Under the Ontario Ttem- 
perance Act, 6 Geo. V. c. 50, s. 44, a manu- 
facturer of native wines is permitted to sell his 
product; but a purchaser of native wines, if 

grosecuted for having or keeping liquor on 
is premises for the purpose of sale, barter, 
or other disposal, in contravention of s. 40, is 
subject to the onus imposed by s. 88. — ^N. was 
prosecuted for having or keeping intoxicating 
liquor on his premises for the purpose of sale, 
barter, or other disposal. Native wine — ^less 
than 4 gallons — was found on his premises, 
jsnd on analysis was found to contain over 25 - ^-._ 
per cent, of proof spirit. N. was convicted by 1207 
a magistrate, and moved to quash the convic- 
tion :—HeId, that no evidence was improperly 
admitted, and the rule laid down in Rex y. 
Melvin (1916), 3$ O. L. B. 231, did not 
apply. — Held, also, that the words " or other 
disposal" did not vitiate lie charge or con- 
viction, although there might be a lawful 
** disposal," such as the use of the wine by N. 
and his family. The words *' other disposal " 
njight cover "treating," aa in Regina v. 
Walsh (1897), 29 O. R. 36. And the words 
might be struck out under the powers con- 
ferred by 8, 1124 of the Criminal Code, made 
applicable by s. 92 (9) of the Ontario Tem- 
perance Act and s. 4 of the Ontario Summary 
Convictions Act, R. S. O. 1914, c. 90.— Held, 
lastly, that the onus placed upon N. by S.JB8 
had not been discharged. The motion was, 
therefore, dismissed. 

Rex V. Nazzareno (1919), 44 O. L. 
R. 36 ; 30 Can. Cr. Ca. 290. 

Ontario Temperance Act — ICasifl- 
trate's conriction for ofPenoe against 
8. 41 (1) of 6 Cteo. V. e. SO^Having 
liquor in unlawful place — ^Boarding-houae — lOAQ 
Clause (a) of s. 41 (1), added by 7 Geo. V. -"-^^O 
c. 50, s. 10 — Motion to quash conviction — 
Objections to conviction — Defendant not al- 
lowed counsel and not allowed to adduce evi- 
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dence — ^Failure of objections on facts — Ab- 
sence of evidence of defendant having liquor 
in place named in informatiou-^Evidence that 
defendant had liqaor in public street — Effect 
of 8. 78 of principal Act — Amendment not 
made or suggested by magistrate — Prima facie 
case — Onas — Sections 86, 88 — Conviction 
quashed, 

Rew v. KaUas (1019), 16 O. W. N. 
164 ; 31 Can. Or. Ca. 57. 

Appointment of TOiidor for mnnioi- 
pallty — ^Ifo antliorlty for selling out* 
side — ^Information onarsing nnlawfnl 
sale — ^Prohibition to stipendiary mag- 
istrate refused. — ^A vendor of intoxicating 
liquor appointed for a municipality in the 
tni\r% PJ^ovince has no authority to sell in a city 
lAOnf or town the boundaries of which are not 
included within the boundaries of the muni- 
cipality. — ^The Court will not entertain an 
application for a writ of prohibition to re- 
strain the stipendiary magistrate of the city 
from proceeding with an information charg- 
ing an unlawful sale by the vendor for the 
municipality in violation of the provisions 
of the Nova Scotia Temperance Act, Part 1. 

Rem V. Fielding (1919). 52 N. S. R. 

412. 



The Manitoba Temperanee Aot, ss. 
49y 91 — Takins in waggon another 
person witb parcel of wbisky for de- 
Hvery of paroel — " Possession ** — 
** Hare and keep ** liquor — Effect of ■• 
91 on procednre at trial. — If A. with 
his waggon for an a^n^ed price, takes B. and 
his parcel, which is a case of whisky, and 
which B. puts under the waggon seat, to a 
place as directed by B., A. has no possession 
of the whisky and is not guilty of naving or 
keeping ^liquor under s. 49 of the Manitoba 
Temperance Act, even for the time that B. 
leaves the waggon and the parcel in it, in 
order to look for the number of the house 
where it is to be delivered (Cameron, J.A., 
dissenting). — Per Perdue, O.J.M. : Notwith- 
standing s. 91 of said Act providing that if 
prima facie proof is given of a person hav- 
ing in his possession, etc., any liquor in re- 
spect of which he is being prosecuted he 
shall be obliged to prove that he did not com- 
mit the offence with which he is cfharged, the 
rules applicable to prosecutions in general 
still apply, and the Crown cannot split up 
its case by merely puttinig in evidence (d 
possession to make a prima facie case and 
withholding evidence relating to the charge 
so as to put it in in rebuttal. 

Re» r. Stein, [19191 2 W. W. B. 
969 (Man.) ; 47 D. L. R. 671. 

Canada Temperanee Act — ^Magistrate's 
convictions for having intoxicating liquor 
ia possession or bringing it into County of 
Peel — ^Absence of evidence to support con- 
evictions — Order quashing convictions. 

Rem y. Solovari; Rex v. Ferroni; 
Rem V. Scarroni (1919), 17 O. 
W. N. 177. 



1210 



1211 



guilt — Section 84 — ^Benefit of doubt. [See 
1238.1 

Rem V. McKay (1919), 17 O. W. 
N. 14; 46 D. L. R. 125. 



I. 3. (d). Carriers. 



Ontario Temperanee Aot — Sliipment 
of intozieating Uqnor from QneDee to 
Manitoba— Sliipment as '' Piekles."— A 

large number of barrels, said to contain 
pickles, were shipped by railway from Mont- 
real to Winnipeg, consigned as pickles, in the 
name of a reputable conunercial company in 
Montreal, to a reputable conmiercial company 
in Winnipeg. En route, at a town in Ontario, 
an accident happened to the car in which the 
barrels were, and they were found to contain 
bottles of intoxicating liquor. The liquor was 
seized by an inspector, and the police magis' 
trate for the town made an order directing 
its condemnation. At the hearing before the 
magistrate, counsel appeared "for the person loill 
who is claiming the liquor," but this person ^^*-^ 
was not named, nor was there any evidence 
as to ownership. It was admitted that the 
names of both consignor and consignee were 
used without their knowledge. A motion to 
quash the magistrate's order was made on • 
■behalf of R., but there was no affidavit by him 
nor any indication that he was the owner of 
the liquor: — Heldt that R. had no locui 
atamdi — (2) That the facts shewn indicated 
an intention to violate the Ontario Temper- 
ance Act, 1916, 6 Geo. V. c. 50, and the onus 
had not been displaced. — (3) That s. 70 of 
the Act applied, for the liquor was found in 
Ontario, in the circumstances mentioned in 
s.-s. 9, and the magistrate had jurisdiction to 
enter upon the inquiry, and all the provisions 
of the Act applied until it was proved that 
the transaction was one to which the Act did 
not apply. 

Re Ontario Temperance Aot; Re^ 
naud^a Application (1919), 44 O. 
L. R. 238; 16 O. W. N. 213; 30 
Can. O. Ca. 426. 



I. 4. Seareli — Seisure — Forf eitnre — 

Destraotion. 



Ontario Temperanee Aet — ^Magistrate's 

J^212 conviction for offence against s. 40 — ^Keep- 

ing intoxicating Hquor for sale — Motion to 

qnash — Section 102 — Evidence — Proof of 



Idqnor Aot> s. 79 — Seareh wi 
rant bad for nneertainty — ^Bnt eH- 
denoe thereby seenred admissible. — ^A 

search warrant under s. 79 of the Liquor Act 
(as amended by c. 22 of 1917), should so de- 
scribe the premises as to enable one from the i ol 4. 
mere reading of it to know of what premises *^** 
it authorizes the search. A search warrant 
authorizing a search of ** a house, room or 
place situated at the top floor" of a certain 
building, said floor containing more than one 
house, room or place, is bad for uncertainty. 
But the evidence secured thereby is admissible 
upon which to found a conviction. 

Rem v. Gihson, [19191 1 W. W. R. 
614 (Alta.) ; 30 Can. Cr. CJa. 308. 

. Searob — ObstmotinK inspeetor — ini /: 
Certiorari refused. — ^Appeal dismissed with l^lO 
costs from judgment refusing eertlorari 
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where it appeared that an inspector under the 
Nova Scotia Temperance Act entered defend- 
ant's premises for the purpose of searching 
for liquor, and was obstructed by defendant 
and interfered with in the discharge of his 
dut7' 

Rem V. Solomon (1919), 52 N. S. R. 

268. 

Shipped into prohibited aroa aad 
1216 P»*d for — ^Property of purchaser — Inability 
to seizure — Nova Scotia Temperance Act 
(N. S. 10 Edw. VII. c. 2). 

MariineUo ^ Co, ▼. MoCormiok 
(1919), 30 Can. Cr. Ca. 51; 45 
D. L. R. 304 (N.S.). 



_^ ^ Soisiire aad deatnction — Nova Scotia 
1217 Temperance Act not effective as to liquor in 
transit in Federal Government railway. 

Eat parte MoOraih (1919), 31 Can. 
Cr. Ca. 10 (N.S.). 

J«riadiotion of masistrate to order 
deatraotion — Oonditiona to he atriotly 
ohaerred — laf omiatioii mot laid by 
person mahims aeisare. — The provisions 
of & 36 of the Acts of 1911 as amended by 

1010 ^^ ^^^ ^' ^^^^' ^ ^ ^^'^^ respect to the 
ISqIo seizure and removal of liquor in transit or 
in course of delivery, and the power of 
magistrates to order tiie destruction of the 
same, must be strictly followed, and where 
the information is nbt laid by the person 
who makes the seizure the magistrate before 
whom the matter iff brought has no jurisdic- 
tion to order the destruction of the liquor 
seized, and such order if made will be set 
aside. 

Re<9 T. March Clarke (1919), 52 N. 
S. R. 406. 

Idqvor in bonded warehonse — ^Per- 
mission of Crown to remoTo to another 
proTinoe — ** Duty seonred by bond •*— > 
Idqnor seised nnder Teniperanee Aot — 
Bisht of Grown to lion for dnty. — The 
Grown having parted with its possession of 
intoxicating liquor by grantinir permission 
to the shipper in Ontario to remove it from 
his bonded warehouse as being the property 
of the shipper about to be transferred into 
the possenrion of a merchant in Nova Scotia, 
the duty having been " secured by bond " and 
fifuch course being authorized by Order-in- 
Oouncil; is not entitled to a lien on such 
liquor for such duty, and the liquor having 
been seised under the N. S. Temperance Act, 
is under the jurisdiction of the Court to be 
dealt with under the Act. The Attorney- 
General of Canada is not a necessary party. 
Atiomey-Oeneral of Canada V. Mc- 
Cormiok (1919), 45 D. L. R. 463 
(N.S.). 



I. 5. (a). Proseention — Generally. 

Keeping; for sale — Commeneement of 
proceedings — Reasonable time for — 
what oonatitatofl — Replevin proceed- 
1 QOn ins*— Hotioe of action — ^Failnre to giT* 
-^^^^ notice called fov^R. S. 1900, c. 40, ■. 
12. — M. and C. were arrested and tried be- 
fore a 8tii>endiary magistrate on charges of 
keeping Intoxicating liquors for sale on cer- 
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tain dates mentioned. — They were acquitted 
of the charge upon which they were tried and, 
a demand for the return of the goods not hav- 
ing been complied With, an action for the re- 
covery of the goods was brought by plaintiflP, 
claiming to be the* owner, and an order for 
their replevin was taken out. — Held, that the 
inspector had a reasonable time to commence 
proceedings against plaintiff for keeping the 
liquors for sale, and that as such time had 
not expired when plaintiffs action was com- 
menced, the liquors were lawfully held by the 
magistrate at the time of the commencement 
of the action. — No hard and fast rule can be 
laid down as to what is a reasonable time 
after liquors have been taken under search 
warrant within which proceedings must be 
taken for their condemnation and forfeiture. 
— ^£}ach case must depend upon the facts and 
ciroumstances connected with it and no un- 
due delay can be justified. — Per Harris, C.J. : 
The action, so far as the magistrate was con- 
cerned, would fail for want of the notice of 
action required by R. S. N. S. c. 40, s. 12. — 
The notices given were not the notices called 
for by the Act inasmuch as they did not 
specify the court in which the action was in- 
tended to be brought, and the action was 
brought before the expiration of one month 
after notice. — Per Mellish, J.: (Obiter); It 
is open to the gravest doubt whether replevin 
proceedings will lie to recover the possession 
of goods from a magistrate who has the goods 
properly brought before him with a view to 
their forfeiture to his Majesty and their de- 
struction. * 

Lavie v. HiU et al, (1919), 52 N. S. 

B. 215. 



Alberta Idqnor Act — ^Information — 
Particnlare — Conviction — Evidence 
to enpport — ^Appeal. — It is no ground for 
objection to an information under the Al- 
berta Ldquor Act, that it does not contain 
all the particvlars it might, where it is dear looi 
from the evidence that the informant was 1^1 

grosecuting for a breach of the Act, in sell- 
ig on a prescription signed by a certain 
doctor, and where there is ample evidence to 
support a conviction for an offence in so 
doing. Whether the magistrate lAiould have 
ordered particulars to be given is not a ques- 
tion of law whidi can be raised on a stated 



Rem V. Weinfeld (1«19), 47 D. L. 
B. 85 (Alta.). 

Prohibitien Act — Sale of Uqnor — 
Conviction — Certiorari — Venno — 
B. C. State^ 1916, e. 49^— Before impos- .^oa 
ing the consequences of an infraction of the iZm 
Prohibition Act, there should be reasonable 
particularity of proof as to when and where 
the offence alleged was committed. 

Rea y. LetoU (1919), 25 B. C. B. 

AAA 



I. 6. (o). Hearing and Conviction. 

British Columbia Prohibition Act, as. 
10, 36, 38, 39, 41 — Knowledge and 
consent of accnsed — Onus of proof -^ 
Doctrine of reasonable donbt. — ^For an 
accused to be found guilty of an offence under 
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88. 10, 39 or 41 of the British Columbia 
Prohi'bition Act, personal knowledge and con- 
sent must be brought home to him.-^^ection 
85 does not apply to a charge of selling, but 
only to a change of keeping for sale. — ^Not- 
witiistanding the provisions of said Act re- 
lating to the dffaifting of the onus of proof, the 
doctrine of reasonable doubt still prevails; 
and if the Crown's whole case consists of 
inferences to be drawn by virtue of ss. 35, 
39 and 41, denial by accused of any know- 
ledge or consent, which denial raises a rea< 
sonable doubt in, though it may not con- 
vince, the mind of the Court, justifies the 
acquittal of accused. — Section 38 of said Act 
icr not limited in its application to hotel- 
keepers. That section presupposes know- 
ledge and consent on the part of the occupant 
whereby authority and direction may be pre* 
sumed ; but it is material to the guUt of the 
occupant that there is knowledge and con- 
sent — ^Review of cases; and discussion of ss. 
35 and 38 and of their history. 

Northern Cluh and Cafe Company v. 
Whinuter et al,, [1919] 3 W. W. 
R411 (B.C.). 

OonTlotlon la words of Order-ia- 
Oounoll No. 689, of Maveli 11th, 1918 
— Whether ehargiaK more than one of « 
fonee — Different nu>de8 of eonunittinB 
one offenee — Code, ■• 726. — ^A conviction 
for that defendant did ** take, transport or 
deliver intoxicating liquor or did cause in- 
toxicating liquor to be taken, transported 
trxnA ^^ delivered into a prohibited area, to wit, 
IJ^ into the Province of Alberta, contrary to 
the provisions of Order-ln-Ooundl No. 589, 
dated the 11th day of March, 1918," held 
(duhiiante) not invalid as containing charges 
of more than, one offence which said Order- 
in-0)unci] (whose wording is followed in 
the conviction), Is designed to prevent and 
to punish, and the taking or transporting of 
it into or the delivery of it in that province 
are but different modes by which it may be 
conunttted, the conviction thus being within 
the saving provisions of s. 725 of the Code. 
Retf v. McManus, [1919], 3 W. W. 
R. 190 (Aka.). 

The Sashatohowan Tenperanoe Aot — 
Form of oonTlotion — ^Warrant of oon- 
mltnient — Becnlar warrant replaelnc 
one beyond power of nuicistrate — Oon- 
▼ietion on statntory holiday. — ^A con- 
viction for unlawfully keeping liquor ''for 
the purpose of sale, barter or exchange con- 
trary to the provisions of the Saskatchewan 
tciOPt 'I^emperance Act" in the words prescribed 
IZ^O in the appendix to that Act held to disclose 
an offence and not to be for more than one 
offence. — Where the first warrant of commit- 
ment ^owed that accused was committed 
to gaol for a term with hard labour, the 
Justice having no power to impose hard 
labour, but it was shown on application for 
discharge that a warrant of commitment 
without hard labour had been substituted, 
the application was refused. — The fact that 
a conviction is on Labour Day does not 
render the proceedings nugatory. 

Re^ V. Hengariner, [1919] 3 W. W. 
R. 320 (B.C.). 

^«uu* Ift-rtn g of trials before Jnstiees — 
A^^M Fipejndieo to aoensed. — Two convictions 



under the Liquor Act were quashed because 
the trials of the two charges were so mixed 
as to raise a prima facie case, not deared 
away by any statement of the Justices to 
the contrary, that the evidence had a cumu- 
lative effect so that the decision in each case 
was affected by the evidence in the otiier. 
Review of authorities. 

Retf V. King, [1919] 2 W. W. R. 
877; 47 D. L. R. 410, 413; 14 
Alta. L. R. 481. 

B. O, Prohibition Aet — Selling Ugnor 
— ConVietion for seeond ofPenee. — ^judf- 
ment of Macdonald, J., [1919] 1 W. W. R. 
567, wherein, upon application to quash con- 
viction for a second offence of selling liquor lonrr 
in violation of the British Columbia Probibi- i^^« 
tion Act, he amended the conviction and war- 
rant of commitment and imposed the requi- 
site punishment for a first offence, confirmed 
{Rea V. Van Fleet, [1918] 1 W. W. R. 332, 
approved) Galliher, J. A., dissenting.-rTo al- 
lege in the information that there has been a 
previous conviction for the same offence is 
not improper (per Macdonald, C.J.A.* and 
McPhillips, J.A.), but is not necessary (per 
McPhillips, JJL.). 

Reof V. MdUeka, [1919] 2 W. W. R. 
378 (B.C.). 



Ontario Tenpevanee Aet -— 
trate's eonvietion of lieonsed bve^ 
for nnlawfnl sale of intonieatinc 

liqittor— Order for forfeiture of lieease — ^Do« 
minion Act in aid of Provincial Prohibitory 
Legislation, 6 de 7 Geo. V. c. 19, s. 2— Juris- 
diotion of magistrate — Proof of previous con- 
victions— "Third offence "—Sections 58, 59, 
90, 97 of Temperance Act. [See 1200.] 

Rew V. Berlin Lion Bretoery, Lim- 
ited (1919), 45 O. L. R. 340; 16 
O. W. N. lOT. 
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I. 5. <d). Qmashins OoMTietion and 

Appeals. 

See also 724, 734. 

IntozieatinB Idqnor Aot, 1916— Of- 
f enee nnder — Partners — Joint eon-* 
'Heiion. — The defendants, who were in part- 
nership as druggists, were convicted for an 
offence under the Intoxicating Liquor Act» 
1916, and were fined $25.00 and costs, and, « ^00 
in default of payment, imprisonment for X^^«7 
tbree months. — Held, on certiorari, that the 
offence being several in its nature the pen< 
alty ought to have been imposed on the de- 
fendants severally, and the conviction should 
be quashed : E9 parte Howard d Orangle 
(1885), 25 N. B. R. 191, followed. 

Rex V. Vroom, Ew parte Johnston 
(1919), 46 N. B. R. 336. 

Certiorari — Intoxicating Liquor Act, 1230 
N. B. — 'Right of appeal — ^Abolition of. 

Rex V. Vroom, Em parte Merchant 
(1919), 49 D. L. B. 5 (N.B.). 

Intonieatins Liqnor Aet, 1916 — Con- 
▼ietion nnder — Iiaeh of evidenee to 
support Jnrisdietion — Certiorari. — A 1231 

conviction under the Intoxicating Liquor Act, 
1916, on a charge of having liquor in a 
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place other than a private dwelling-house, 
without haviui? first obtained a license there- 
for, such charge not alleging that the ac- 
cused had the liquor in said dwelling-house 
for the purpose of being bartered, sold or 
traded, in contravention of the Act, is, in the 
absence of evidence that the place in which 
the liquor was found was a place other than 
a private dwelling within the meaning of 
the Act, bad, and will be quashed on 
certiorari as being made without jurisdic- 
tion. 

Reaf y. Vroonif Ew parte McDonald 
(1919), 46 N. B. R. 214; 45 D. 
L. R. 494. 

JiMtleofl — OoATlotioii for vnlawfml 
1 Oqo sale of Imtozioatime liquor quashed be- 
x^Q^ oauae evldenoe not «iiilloiemt to proTO 
Snllt. 

Rew V. Gartshore, [1919] 1 W. W. 
R. 582 (B.C.). 

Jurisdiction not apparent on faee of 
eonidotion — B. C. Xunioipal Act, e. 62 
of 1914, 8S. 403, 404— donditional Jur« 
isdietion of Justioes in oities. — As the 

jurisdiction of an inferior Court must be 
shown on the face of the record, a convic- 
tion for an offence against the British Col- 
umbia Prohibition Act before two justices 
IQQA of the peace purporting to adjudicate in a 
±^00 city on an offence committed in such city 
was held bad because it did not show on its 
face either that eruch adjudication took place 
because of the illness or absence or at the 
request of the city police magistrate or else 
that the city had no police magistrate, tudi 
being the only cases where under es. 403- 
404 of the Municipal Act a Justice of the 
Peace has jurisdiction in a city. 

Rex V. Smith, [1919] 3 W. W. R. 
311 (B.C.). 

liquor Aot, ■• 60 — Sufloienoy of evi- 
donee for prima f aeie ease — Rifflit of 
aooused to adjournme n t Pr oeeedings 
to quaeli eouTietion — ^Appeal or eertio- 
rari. — ^Appeal from judgment of Beck, J., 
[1919] 1 W. W. R. 25, quashing conviction 
for selling liquor contrary to the Liquor Act, 
dismissed on equal division of the Court; 
Harvey, C.J., and Simmons, J., for allowing 
appeal, Stuart and McCarthy, JJ., for its dis- 
missal. — ^The summons was served on defend- 
ant the afternoon of the day before the trial. 
Defendant's counsel understood that it would 
1234 ^ attempted to show that the defendant's 
secretary-treasurer had sold the liquor. In- 
formation as to this, requested before the 
trial began, was refused, but defendant's 
counsel understood that the identity of the 
person alleged to have sold the liquor would 
be disclosed in the evidence. The diief evi- 
dence was by one who testified that, having 
been told that he could get liquor at defend- 
ant's drug store, he went there and negotiated 
for its purchase with a person on the prem- 
ises whom he did not know, who was not be- 
hind the counter and who, he thought, had a 
hat on. The liquor was subsequently obtained 
in another place. No further evidence of iden- 
tity was given, and there was nothing further 
to show that ibis person was under any em- 
ployment, direction or permission of defend- 
ant company. This evidence was accepted as 
a prima^faoie case under s. 50 of the Liquor 



Act, and the burden of disproof was put on 
defendant. Defendant's counsel called cer- 
tain employees of defendant who testified 
they had not sold the liquor and he then asked 
an adjournment for the purpose of calling 
another employee who was absent. The ad- 
journment was refused and defendant was 
convicted. The conviction was quashed on 
certiorari proceedings on the grounds that 
there was not sufficient evidence to justify 
the conviction and that the refusal of an ad- 
journment was a denial of justice to defend- 
ant. — Per Harvey, C.J. : There was evidence 
from which the magistrate might reasonably 
infer (and this is the only question of evi- 
dence to be considered on a motion to quash 
by way of certiorari) that the act was done 
by some one suffered to be on the premises, 
and therefore by virtue of said section there 
was evidence of the guilt of accused. Whe- 
ther or not there shall be an adjournment is 
a question of discretion in the magistrate, 
and in such case the Court has no power to 
quash. Also it would seem that under s. 41 1^34 
(2) and (8), the remedy against the convic- •*'^*^' 
tion was by appeal and not by way of cer- 
tiorari, — Per Stuart, J.: There was no evi- 
dence from which a magistrate could reason- 
ably infer that a primarfade case had been 
made out; before a person can be said to 
" suffer " another to be upon his premises 
there must be evidence of knowledge of such 
other's presence thereon. An adjournment 
should have been granted. Objection to oer* 
tiorari was not taken in the notice of 
appeal and in any case it is a case for such 
remedy under the Act as an appeal would 
not afford an adequate remedy, as defendant 
was entitled to have the whole method of its 
trial inquired into and adjudicated upon. — 
Per Simmons, J.: There was no jurisdiction 
to entertain the application to quash by way 
of certiorari by reason of s. 42 (2) and (8) 
of said Act If there had been jurisdiction 
the appeal should be allowed for reasons 
given by Harvey, C.J. — Per McCarthy, J.: 
The refusal of the adjournment alone justified 
the quashing of the conviction. On this point 
the circumstances of the trial and evidence 
were such as to bring accused within the de- 
cision of Rem V. Farrell, 12 C. O. C. 524. The 
evidence was insufficient to justify the con- 
viction. 

Rem y. Dominion Drug Storee, Lim- 
iied, [1919] 2 W. W. R. 413; 14 
Alta. L. R. 384 ; 31 Can. Or. Ca. 
86. 

One oouTiotion of two separate of- 
f eneee — ^Penalties bulked in one sum — 
Sum ezoesaiTe. — ^Where defendant was con- 
victed by justices of two separate and distinct 
offences (charged in the same information) 
of unlawfully giving liquor contrary to s. 
24 of the Liquor Act in one conviction and 
was fined a penalty (with alternative of 
imprisonment) for the two offences bulked ^g^^i^ 
in one sum exceeding twice the maximum 12SD 
provided for such an offence, and a sum for 
costs, there being nothing in the conviction or 
otherwise before the Judge hearing the ap- 
peal showing what the costs were in respect 
of each offence: an application (made on the 
hearing of appeal from conviction ^ to amend 
the conviction (under ss. 62 and 63 of the 
said Act as enacted by s.-ss. 16 and 17 of s. 
55 of c. 4 of 1918) was refused and the con- 
viction was quashed, because, even if the 
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Judge, 'being satisfied on the depositions that 
there was evidence sufficient on which to con- 
clude that an offence against a provision of 
the Act had been committed, had otherwise 
the right to amend so as to make two good 
convictions and adjudge a proper penalty for 
each offence, he could not bo amend in the 
absence of proper information enabling him 
to adjudge the proper amount of costs pay- 
able in each case. — Doubt expressed of power 
of magistrate to make one conviction for two 
offences (either generally or under the Liquor 
Act). 

R€x V. Sooit, [1919] 1 W. W. R. 
1064; 14 Alta. L. R. 439. 

Ontario Temperanee Aet — Ma^ia- 
1236 trate'a oonviotion for oflenee asalaat 

a. 40 — ^Evidence of intoxicating quality of 
liquor sold. 

Rew V. 8oo Tong (1919), 16 O. W. 

N. 146. 



Ontario Tomporanee Aet — Masia* 
trate's eonvietion for ofPenee again at 

•• 41* — ^A motion to quash a magistrate's 
conviction of the defendant for an offence 
against s. 41 of the Ontario Temperance Act, 
6 Geo. v. c. 50, was based upon the ground 
that there was no evidence to support it ; but 
on the return, another objection, not taken in 
the notice of motion, was raised. Section 
63 (2) of the Judicature Act provides that 
"the notice shall specify the objections in- 
tended to be raised." Ihe defendant was 
allowed to serve a supplemental notice, the 
original motion being retained: — Held^ that 
the supplemental notice was not a new no- 
tice of motion; that a notice of motion to 
quash was served within the 30 days pre- 
scribed by s. 102 (2) of the Ontario Temper- 
ance Act (added t>y s. 83 of the Ontario 
Temperance Amendment Act, 1917, 7 Geo. 
Y. c. 60) ; and that it was competent for the 
Judge before whom the original motion came 
to permit the defendant to amend his notice 
so as to specify the particular objection, not: 
lOQ^ withstanding uie lapse of 30 days from tiie 
XMi date of the conviction. — The motion was, 
therefore, entertained upon both grounds 
taken. — Held, as to the first ground, that, 
intoxicating liquor having been found In the 
defendant's possession, s. 88 of the principal 
Act compelled the defendant to prove that he 
did not commit the offence of having or keep- 
ing liqaor contrary to the provisions of the 
Act; whether the evidence which tiie defend- 
ant adduced was sufficient to satisfy this 
onus was a question for the magistrate; and 
his finding should not be reviewed. — Held, 
opon the second ground, that the conviction 
was bad as insufficiently describing the of- 
fence, but should be amended under s. 101 of 
the Act. — ^The evidence of the defendant's 
possession of liquor was undisputed, and the 
presumption created by ss. 85 and 88 was not 
rebutted by the evidence — the circumstances 
attending the defendant's possession being 
such as to raise a strong case of suspicion 
against the plaintiff's statement that, when 
the liquor was found in his possession, he was 
transporting it from a place in the Province 
of Quebec where it might lawfully be pur- 
chased to places in Ontario where it might 
lawfully be kept, viz., his own house and the 
house of a neighbour. 

Rew V. Leduc (1918), 13 O. L. R. 

290. 



Ontario Tentperanee Aot — Masia* 
trate's oonviotion for ofPenee asainat u, 
40 — Keeping intozieating liquor for 
sale — ^Motion to qnasb — Section 102 — 
Eridenoo — Proof of gnilt — Section 84 
— ^Beneflt of doubt — '^ Sale." — Upon a 
charge of an offence against the Ontario Tem- 
perance Act, guilt must be proved just as 
much as under any other enactment. Although 
the Act aids the accuser much in some re- 
spects, in his proof, it has not taken away from 
the accused and given to the accuser '* the 
benefit of the doubt" — ^A conviction of the de- 
fendant by a Police Magistrate for keeping r^an 
intoxicating liquor for sale without a license, 1238 
in violation of s. 40 of the Act, was quashed 
where the only evidence before the magistrate 
was that the defendant's son had (been asked 
by a person, in the defendant's (unlicensed) 
house, for some liquor, and had afterwards 
sold to that person, in a lane, not owned and 
not used by the defendant, but near his house, 
a bottle of whisky : it was held, that there was 
no evidence to support the conviction — no 
evidence upon whidi reasonable men could 
find that there was no reasonable doubt of 
the defendant's guilt.— Sections 84 and 102 
of the Act considered. — ^An unlawful sale may 
be made without an unlawful keepinar for 
sale — a sale of that which is kept for a lawful 
purpose. [(See 12fl2.] 

. Rex v. McKay (1919), 46 O. L. R. 
125; 17 0. W. N. 14. 



Ontario Tomperanoe Aet — 
trate's oonTiotion for second oflenei 
JBridenee of preTioua oonTietion re« 
oeiTed before adjudication aa to aeeond 
offence — ProTiaiona of a. 96 as to pro- 
cedure — ^ImperatiTe or directory. — The 
provisions of s. 96 of the Ontario Temperance 
Act. 6 Oeo. V. c. 50, prescribing the procedure 
to he followed bv tne magistrate upon the 
trial of a person accused of an offence against \ 289 
the Act, where a previous conviction is 
charged, are directory only; and a conviction 
will not be quashed merely because the magis^ 
trate received evidence of the previous con- 
viction before finding the accused guilty of the 
subsequent offence. — Rew v. Cooie (191()), 22 
O. L. R. 269. explained and followed. — Order 
of Clute, J., [16 O. W. N. 33. 253. See 1203] 
in Chambers, reversed. 

Rew V. Meroier (1919), 45 O. L. R. 

237. 

The Sankatehewan Temperance Aot — 
Penalty for Tiolation by dmssist's 
olerk or assiatant. — ^A druggist's clerk or 
ansistant can only be convicted for violation 
of the Saskatchewan Temperance Act under 
s. 42 thereof, and is therefore only lialble to a 
penalty of IRIOO. — ^Where a conviction under 
the Saskatchewan Temperance Act sentencing 
accused to a fine of $200 and costs and im- 
prisonment complied with the wording pro- 
vided in form F in the schedule of the Act, 1240 
but it was impossible from a reading of the 
conviction to say whether accused was con- 
victed under s. 24, 27 or 42, in a proceeding 
by way of haheiu corpus and for certiorari in 
aid thereof, though on an application by way 
of hahefu corpus the Court is not supposed to 
go outside the warrant of conviction and 
though the certiorari proceedings did not com- 
ply with the Act because the applicant had 
not filed an affidavit of merits under s. 59, it 
was held the Court was entitled to look at 
the proceedings to ascertain whether or not 
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accused was convicted as a deilc or assistant 
(in which case he was subject to a less pen- 
alty and without imprisonment) rather &an 
as a druggist or unauthorized person, as it 
could not have been the intention of the Leg- 
islature under ss. 57 and 59 to deprive an 
accused when illegally sentenced to imprison- 
ment of his legal remedy. — The sale of liquor 
having been proved, the onus is on accused to 
prove to the magistrate that he was an assist- 
ant or derk and liable only to the penalty 
applicable to such ; and the magistrate has a 
discretion to decline to hold that the appoint- 
ment as clerk has been proved. 

In re Kennedy, [1919] 3 W. W. R.* 
777 (Sask.). 

The Idquor Act — OonTietion asfttAat 
drassist for selling; liq«or — Stated 
ease — J«rlsdietion of Appellate IHtI* 
sioA. — The Appellate Division of the Su- 
preme Court has jurisdiction to consider an 
appeal by way of stated case from convictioB 
against a druggist for selling liquor contrary 
to the provisions of the liquor Act. — ^It was 
held (McCarthy, J., dissenting) that an in- 
formation or conviction against accused 
"that during the month of February, 1919, 
at Calgary aforesaid being a chemist or drug- 
gist [he] did unlawfully sell intoxicating 
liquors on other than hona fide prescriptions 
from a registered practitioner or practitioners 
or dentists, contrary to s. 28. s.-s. 1 of the 
Liquor Act of Alberta,*' was not objectionable 
on its face ; want of particulars in tiie charge 
could be cured by particulars in a proper 
case: the evidence showed tiie date was as 
definite as could be made; there was evidence 
of sale under 46 prescriptions under any In- 
dividual one of which the magistrate might 
have been disposed to convict, for each one, 
if unauthorized, would constitute a separate 
t Oil 1 o^^"**^ • *^*^ ^^® <^*8e was one where evidence 
1Z41 of similar acts was admissible and if the 
charge were specifically limited In its terms 
to one of these prescriptions, evidence of all 
the others on the facts of the case could be 
given: so that the defendant was not preju- 
diced by the conviction not stating which one 
was the basis of the charge; tibe evidence 
showed that the informant was prosecuting 
for a breach of the Act in respect of a cer- 
tain prescription and there was ample evi- 
dence to support a conviction therefor; 
whether the magistrate should have ordered 
particulars to be given is not a question of 
law which can be raised on a stated case, but 
in view of the fact that the evidence for the 
Crown was practically all furnished by the 
accused himself no prejudice resulted to him. 
Quwre whether, when it is once established 
tiiat defendant has supplied liquor on what 
is not a bona fide prescription it is not in- 
cumbent upon him to show that he has done 
so honestly in the well-founded belief that it 
was a hona fide prescription, especially in 
view of ss. 51 and S3 of the Act Having 
regard to the very large number of prescrip- 
tions issued in a month, to the fact that the 
prescriptions were not properly expressed, 
and that various persons were signing the 
stfkne name and to other facts referred to in 
the judgment, there was plenty of evidence 
to justify an inference that defendant was 
not honest in treating the prescription as a 
hona fide one or that he was at least careless 
whether it was or not. — Section 40 (provid- 
ing penalty) as it now exists which specific- 



ally covers offences under s, 23 without ex- 
ception, has superseded s.-s. 2 of s. 23. 

Rew eoB rel. Schoeppe v. Weinfieldf 
[1919] 2 W. W. R. 586 (Alta.). 



Bxitieli Oolumbia Pvoliibition 
Aeeused pleading suilty to Itavias 
liq«er lin possession — MaTimnm flno 
in^poeed tbxtmcli misapprelieneion of 
nasiatrate — ^Appeal baned liy ■• 64. — 
Appellant, an incorporated company, through 
its manager, pleaded guilty to having liquor 
in its possession, etc., and the magistrate in- 
flicted the maximum fine of $1,000 under a 
misapprenension of the meaning of the Act, 
believing he had no power to infiict a leaser 1242 
fine. On appeal it was held (1) That the 
fact that the appellant had pleaded guilty 
need not prevent the Judge from allowing 
the appeal and reviewing the sentence; (2) 
The requirement of an affidavit of merits, 
under s. 54 of the British Columbia Pro- 
hibition Act (which, having pleaded guilty, 
the appellant could not make), was a fatal 
objection against appellant. By reason of s. 
45 of the Interpretation Act, this require- 
ment applies to bodies corporate. In any 
case, the word "party" in said s. 64 was, 
with doubt, held to include a body corporate. 

The Flathead Hotel Company, Lim- 
ited V. Hewat, [1919] 1 W. W. R. 
466 (B.C.). 



BritUh Oolnmbia Prohibition 
Besniations nnder War Meaenrea Aet 
enpplenientary to PvoTineial Aet—B* C. 
8tats.» 1916» o. 49, sa. 10 and 18— 
Oan. Btats^ 1916, e. 9.— Section 10 of 
the British Columbia Prohibition Act pro- 
hibits the sale of intoxicating liquor, and 
s. 28 provides for a penalty of impriaonment 
with hard labour for a term of not less tfaaa 
six months and not more than twelve month* 
for violation of any of the provisioiu thertol. 
An Orderin-Council under the War Xeaa* 
nrea Act, 1914, made and approved March 
11th, 1918, provided inter aha Uiai no per- 
son shall either directly or indirectly seU or 
contract or agree to sell any Intoxicating 
liquor which is in or which is to be delivered 
within any province wherein the sale of in* 1243 
toxicating liquor is by provincial law pro- 
hibited. It provided a penalty for the first 
offence of not less than $200 or more than 
$1,000, and in default of immediate payment, 
to imprisonment for not leas than three 
months or more than six months for viohitioa 
of any of the provisions of the regulationB, 
and it further provided that the regulations be 
construed as supplementary to other prohiM* 
tory laws then in force or that may be there- 
after in force in any province. The accused 
was convicted by a magistrate and sentenced 
to six months in prison under the Provincial 
Act. — Held, on appeal, that from the differ- 
ence in the penalty dauses in tho two pieoea 
of legislation a conflict is apparent, and 
notwithstanding the provision that the regula- 
tions be construed as supplementary to the 
prohibitory laws in force in the province, the 
Order-in-(5ouncil must be construed as super- 
seding s. 10 of the Provincial Act, and the 
conviction is quaahed. — Recs v. Thcrhum 
(1917), 41 O. li. R. 39, followed. 

Rex V. Edwards (1919), 25 B. C. 

R. 492. 
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Tko Saskatoliewaa Temp^raaeo 
DiamlMAl of oomplaint — ** Ordev ** — 
Appeal tliev«teom. — ^A dismissal of e com* 
plaint by a justice of the peace is an "order " 
as used in s.-s. 1 of s. 58 of the Saskatchewan 
Temperance Act, as enacted by s. 6 of c. 64 
of the Statutes of Saskatchewaut 1917 (sec- 
ond session), and an appeal may be taken 
therefrom. — ^Notice of the Crown's intention 
to uppeal under said section need not be 
serr^ on the respondent or justice within 
the 10 days mentioned in said section. — ^No 
1244 security for costs is required from the Grown 
on such appeal. Subsection (c) of s. 790 (as 
amended by c. 9 of 1909) of the Code has in 
contemplation only an appeal by accused. — A 
Judge has no authority to reserve a case for 
the opinion of the Court of Appeal under the 
Saskatchewan Temperance Act, there being 
no provision therein making applicable that 
portion of the Code authorizing the same. — ^An 
aeoontplioe of accused is a competent wit- 
ness against him, and if credit is ^ven to his 
evidence (though jury ediould be warned with 
regard to it) , it does not require confirmation. 

Dunneti v. WOliaiw, [1919] 1 W. 
W. B. 1028 ; 12 Sask. L. R. 117 ; 
45 D. L. B. 514. 

Wliat is ** Ua«or *'— Quettloa of f *ot 
fov masistrato to deeldo. — Whether 
Uquor proved to have been sold hy the de- 
IQje fendant is liquor within the meaning of the 
IMO Intoxicating Liquor Act, N. B., is a Question 
of fact the duty of deciding which is imposed 
by statute upon the magistrate who has jur- 
isdiction over the person and the offence 
charged and where tiiere is evidence to sup- 
port his finding an appellate Court will not 
interfere. 

Rem v. Vroom; Bo parte Crawford 
(1919) , 47 D, L. B. 578 (N.B.) . 

Vnlawfvl sale Vy dn&Kslst — Coavlo* 
tioa — BisHt of appeal — Stated ease — 
1 qia Alberta Idqtior Aet. — A druggist con- 
"*^*"'^ victed of an offence unaer the Alberta liquor 
Act has the right to an appeal by way of 
stated case under s. 41, s.-6s. 2 and 8, or the 
Act 

Rew V. WeinfiM (1919), 47 D. L. 
B. 85 (Alta.). 



I. 5. (e). Eridemee. 

Caaada Tempenuiee Aet — ProclamatioB 
1247 — Judicial notice — Provincial and federal 
laws covering same offence. 

Forguei T. Gauvin (1919), 30 Can. 
Or. Ca. (Que.) 302. 



X. 6. Propvietary Medicines, ete. 

The Xaaitoba Temperance Aet, s. 2 
(e) — ** Drinks and drinkable Uqnids 
wkiek are intozieatinK " — The expression 
lO^o ** drinks and drinkable liquids which are in- 
J-^i^lO toxicatlng" as used in the definition of 
-liquor''^ or "liquors" in s. 2 (e) of the 
Manitoba Temperance Act does not include 
all intoxicating liquids capable of being 
drunk no matter how nauseous or deadly tiiey 
may be, but means only intoxicating liquidii 



suitable for drinking. The Act being «a pari 
materia with the Liquor License Act, B. S. M., 
1913, c. 117, now repealed, should be Kad 
with reference to the interpretation placed 
upon the same words in said repealed Act, 
which was that said words meant intoxicating 
liquids suitable for drinldng and having 
especially in view such alcoholic beverages 
as would be supplied to customers in a li* 
censed hotel, or sold in a shop licensed to sell 
liquors. — Conviction under s. 497 of the Mani- 
toba Temperance Act quashed, Dennlstoun, 
J.A., dissenting. 

Bern v. Dojaoek, [19191 2 W. W. R. 
667 (Man.) ; 49 D. L. B« 66. 

New Branswiek Intoxieatins Liqner 
Act — Sale of essenees, tinetnres and ex- 
tracts — Prorision for. — There is nothing 
in the New Brunswick Intoxicating Liquor ^^.^ 
Act making an exception in the case of the 1249 
sale of essences, extracts or tinctures which 
contain the quantity of alcohol which is pro- 
hibited by the Act. — [Temperance legislation 
of Alberta and Saskatchewan distinguiahed.l 

Rem V. Vroom, Em p. Crawford 
(1919), 47 D. L. B. 578 (N.B.). 



!• 7. DmnEiste and Doetove. 

See also 1240, 1246. 

Liqnor Aet, e. 4, 1016 — Seetien 32 — 
Qirias of preaeriptioae by pky «ieiam»-^ 
Case of *^ aetnal need ** — ^Wkat eon- 
vtitntee — ^Liqnor for nae on Seblng trip* 

— In s. 32 of the Liquor Act, c. % 1916, 
whidi provides for the giving by physicians 
of prescriptions for liquor, the words " actual 
need" are not limited to a sickness existing 
at the moment, but also cover the case where 
in the hona fide opinion of the physician a 
prescription is justified as a proper precau- 
tion against, or relief from, ailments to which 
the patient is, or is likely to be, exposed 
(Per Beck, J.). — A physician was applied to 
for a prescription for intoxicating liquor. In 
answer to a question by the physician, the 
applicant stated that he was not sick but was 
going on a fishing trip. The physician made 
no attempt to ascertain whether the appli- 
cant was, in the physician's judgment, in 
need of treatment, but furnished him with 
the prescription. The applicant was a stool- 
pigeon. On the trial of a charge under s. 32 
of the Liquor Act, c. 4, 1916, for "giving a 
prescription fov intoxicating liquor for the 
purpose of enabling Tiderington [the in- 
formant] to obtain liquor for use as s *^ver- 
age," the physician admitted that he had in 
the course of five or six weeks given over 400 
prescriptions for liquor. He was convicted 
and an application by way of certiorari was 
made to quash the conviction. — Held that the 
application should be dismissed. — ^Whatever 
the opinion of the Court may be as to the use 
of stool-pigeons in securing convictions, there 
is nothing to prevent a conviction being based 
on their eridenoe. The character of wit- 
nesses is a matter touching only the credibil- 
ity of their testimony. 

Rem em reh Tiderington ▼. Bo$e, 
[1918] 8 W. W. B. 960 ; 14 Alta. 
L. B. lie ; 30 Oan. Cr. Oa. 406. 
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InfomtatloB asatnst pliysloiaa for 
issniiiS preserlptioiis illegally — ^Habeas 
eorpas. — The iniormation laid by an inspec- 
tor under the Noya Scotia Temperance Act, 
charged defendant, a physician, with having 
between certain dates mentioned "for otber 
than strictly medicinal purposes " given " pre- 
scriptions." — Held, that the information was 
bad as charging more than one offence, and 
that the magistrate, before whom the case 
was heard, having proceeded, after objection 
made, to try and convict, the conviction was 
1261 bad and must be set aside. — Per Ritchie, 
E.J. : — The charging of more than one offence 
being absolutely prohibited, something more 
than general words in the curative sections 
would be required to cure the objection. — ^Ap- 
plication was made for the discharge of the 
prisoner on habeas oorpiis and, pending 
the hearing of the application, he was admit- 
ted to bail. — Held, assuming that the pre- 
vious bailing of the prisoner was illegal, he 
was not thereby disentitled to an order for 
his discharge. — Per Mellish, J. : — ^Whether the 
accused was properly admitted to bail or 
not pending the hearing of the application for 
his discharge was not a matter Uiat affected 
the merits of the application. 

Re9 r. The Keeper of the Halifom 
County JaiL Em parte Henry O. 
BUnpMon (1919). 52 N. S. H. 299; 
44 D. L. B. 136; 30 Can. Or. Ga. 
334. 



Ontario Temperaaoe Aet — Masi*- 
trate's eonvietion of pbyaioiaa for of- 
fenoo as*in*t a. 61 (1) — ^Preaerlption 
for intoxieatiiis liquor — ** Actual 
aeoiL'' — ^The defendant, a practising physi- 
cian, was convicted by a magistrate of an 
offence stated to be that he (the defendant), 
on a day named, did give to one O. an order 
or prescription, addressed to a licensed ven- 
dor of liquor, for one quart of whisky, the 
occasion not being a case of actual need, in 
violation of s. 51, s.-s. 1, of the Ontario Tem- 
perance Act, 6 Geo. V. c. 50. — Section 61 (1) 
provides that a practising physician, who 
flhall deem any intoxicating liquor necessary 
for the health of his |>atient8, may give tach 
patient or patients a prescription ^erefor, 
10 /CO "^^ exceeding six ounces, except in certain 
l^OZ cases in whidi a quantitiy not exceeding one 
pint may be prescribed; "but no such pre- 
scription shall be given except in cases of 
actual need, and when in the judgment of 
such physician the use of liquor is necessary.*' 
Upon appeal from an order of Rose, J., in 
Chambers, quashing the conviction: — Held^ 
that a physician who lK>ne8tIy believes that 
liquor is necessary for the health of his pa- 
tient and prescribes it in accordance with the 
provisions of the Act cannot be said to be 
guilty of an offence against the Act because 
the patient did not in fact need liquor for his 
health.— ^But in this case — ^assuming that the 
defendant's honest belief that the occasion 
was one of actual need would justify him in 
giving the prescription — there was some evi- 
dence upon which the magistrate could find 
that the defendant did not honestly belive 
that O. was in actual need of the liquor; and 
the conviction could not be interfered with 
(Maclaren and Ferguson, J J. A., dissenting). 
— ^The question whether the conviction could 
be supported on the ground that a larger 
quantity than is permitted by the Act was 
prescribed, was discussed but not decided. — 



Sections 51 and 128 (1) of the principal Act, 
sec. 18 of the amending Act 7 Geo. V. c 50, 
and s. 12 of the amending Act 8 Geo. V. c. 
40, considered. — Suggestion that the Act 
should be amended so as to remove the anoma- 
lies in it and the doubts that exist as to the 
meaning of the provijions relating to medical 
practitioners. — Per Maclaren and Ferguson, 
JJ.A., in the appellate Court, and per Hose, 
J., in Chambers : — There was no evidence be- 
fore the magistrate that the case of O. was 
not one of actual need. — £>em&2e, per Fergu- 
son,' J. A., that, according^ to the true intent 
and meaning of the whole Act. the words, 
" no such prescription shall be given except 
in cases of actual need," were intended only 
as an expression of tiie definition the Legis- 
lature desired the physician to adopt as his 
guide in deciding whether intoxicating liquor 
is necessary for the health of his patient — 
with the result that the right of the Court 
to review the physician's conclusion on that 
question is limited to an inquirv as to the 

5ood faith of the phy8ician.--<)raer of Rose, 
., reversed. 

Rex V. Rankin (1919), 45 O. I/. R. 
96; 15 O. W. N. 367. 

Fori^ery — Thie Idquor Aet — ^Proaant- 
ins spurious preaoriptiov to Amsgiat — 
Uttorins f orf^ed dooumenti — Since the 
coming into force of the Liquor Act the pre- loeo 
sentation of a spurious prescription by one i^t>0 
knowing that the signature thereto is not 
genuine, to a druggist for the purpose of and 
resulting in his procuring liquor from such 
druggist, is guilty of uttering a forged docu- 
ment. 

Row V. X, [1919] 2 W. W. R. 998 

(Alta.). 

Intoxioating Uqaor Aet, 1916 — 
Pbysieian — Oflee of — BisHt to keep 
liquor in — Private dwelling — OfPeaoe 
in or im reapeot of — ^Former eonvietlon 
— ^Effeet of under a. 48. — A physician 
regularly engaged in the practice of his pro- 
fession has the right to ob&in liquor from any 
licenaee under the Ihtozicating liquor Act, 
and to have the same in his ofiBce in sufiBcient 
quantities to meet his professional require- ^^^. 
ments, and no limit is set upon the quantity 1254 
that he may have for that purpose at any one 
time. — A conviction of a physician for having 
liquor in his office illegally, on evidence 
which disclosed that on search twelve bottles 
of gin and one of brandy were found In his 
office, which was connected with his dwelling, 
was quashed on certiorari. — ^The conviction 
of the occupant of a private dwelling-house of 
an offence against the Act, not in or in re- 
spect of such house, does not deprive the 
occupant's house of its character of a private 
dwelling within the meaning of the Act. 
Rem V. Ritchie, Em parte Bamter 
(1919). 46 N. B. R. 224; 45 D. 
L. R. 41. 



I. 8. Ordera-in-Oouneil. 

Britiah Columbia Proliibition Aet — 
Begulationt Marob lltb, 1918, under 
tbe proTisiona of tbe War Measure* 
Aet, 1914 (Doui.) — Supplementary 
only. — Paragraphs 5 and 11 of the regula- 
tions made and approved March 11th, 1918, 
under the proviaions of the War Measures 
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Act, 1914 (Dom.), read in the light of the 
object aimed at as shown by the preamble 
and par. 13 of said regulations, do not oper^ 
ate to abrogate or supersede the provisions 
of the British Columbia Prohibition Act, c. 
48, 1916, but apply only to cases with re* 
spect to which the province would have no 
jurisdiction to legislate. — [NuB. — Paragraphs 
5 and 13 of said regulations and extract from 
the preamble are set out in the judgments. 
Paragraph 11 of said regulations provides 
the penalty for violation thereof.] 

In re British Columbia Prohibition 
Act, [1919] 2 W. W. R. 27; 30 
Oan. Or. Ca. 332 ; 26 B. O. R. 137. 

Oaniase of intozicatins Uq«om — 
Qneliee Temperanoe Act — Jurisdietioa 
— ^R. 8. Q. 1317. — The effect of a pro- 
hibitory by-law within a certain territory 
makes of it a forbidden sone within the 
meaning of the regulations adopted by the 
Govemor-General-in-Council. 

Fraser v. City of Laehine (1918)., 
28 Que. K. B. 181. 

Dominion Order-in-Conneil 689. — 

Under Dominion Order-in-Council 589 pro- 
hibiting transportation of liquor into, pro- 
hibited areas, the words, " prohibited area," 
mean in Saskatchewan the Province of Sas- 
katchewan, and it was never Intended by 
said Order-in -OouncU to cover transporta- 
tion from one point in the province to an- 
other in the province, and a conviction for 
transporting liQuor into the municipality of 
the town of Shaunavon, contrary to said 
Oi^er-in-<k>uncU, was quashed. — In making 
the order discharging accused from custody 
the Court refused to make any order protect- 
ing the Jnstioe of the peace (referring to 
the Criminal Code, s. 1131, and Rea v. 
Lowery, 15 O. L. B. 182). 

Bex V. TMnnheim, [1919] 1 W. W. 
R. 480; 12 Sask. L. R. 77; 30 
Can. Cr. Oa. 413. 

British Columbia is a " prohibited area " 
within the meaning of the Dominion Order-in" 
Council, No. 589. Accused was convicted 
** for that he on or about December 1st 1916, 
at Femie, . . . unlawfully did . . . 
cause intoxicating liquor to be delivered at 
his residence ..." near Femie, British 
Columbia, " to wit : five barrels of intoxicat- 
ing liquor addressed to the Rexford Hotel, 
Rexford, Montana, and dated November, 1918. 
contrary to Order-in-Council, P. C. No. 689." 
tOKo ^^^ ^^® barrels so addressed were found on 
l^Oo December 1st, 1918, on the defendant's prem- 
ises bearing upon them the Internal Revenue 
Stamps of the United States. The date of 
the cancellation mark was November, 1918. 
There was no evidence tlMit accused sent or 
took or transported or caused to be sent or 
transported the liquor into the province. It 
was held that the words of the Ordeivin- 
Council " deliver in " any prohibited area or 
** cause to be so delivered " mean that any 
person who knowing that the liquor has been 
improperly transported into British Columbia 
delivers it or causes it to be delivered is 
guilty of an infraction of the Order-in-Coun- 
cil; that the circumstances of this case (the 
marks on the barrels, quantity, etc.) formed 
strong evidence both that the accused knew 
that the liquor was improperly brought in, 
and that he caused it to be delivered at his 



house, and (accused producing no evidence) 
the conviction was sustained. — The Court 
further held that the search warrant under 
which accused's premises were searched was 
improperly issued by reason that the informa- 
tion was not signed, and no grounds of in- 
formation and belief were disclosed (referring 
to Rew V. Kehr, 11 O. L. R. 517 ; 11 C. C. C. 
52) ; therefore the liquor was improperly 
seized; but that the illegality did not affect 
the conviction (referring to Rew v. Kay, Bw 
parte Wilson, 39 N. B. R. 124 ; 15 C. C. C. 
264, and Ew parte Deicar, 39 N. B. R. 148 ; 
15C. C. C. 273). 

Bourn V. Hetoah [1919] 1 W. W. B. 

530. 

Order*in-Oonnoil prohibiting; mak- 
ing; or ntannfactaro of intozioatins io/vO 
liqnor — Magistrate'er conviction for violation I ^Ov 
of — Combination of high wines with cherries 
or sugar — " Manufacture " — ^Motion to quash 
conviction — Question of fact for magistrate- 
Evidence to support conviction. 

Rew V. Abroms (1919), 17 O. W. N. 

156. 
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V. Iiooal Option. 

Penal law — Sale of aloohoUe liqnora 
— Ooniliot between Canada Temperance 
Act and Qnebeo Idoense Act — Repeal 
by impUeation — ^B. 8. C. e. 162; R. 8. Q. 

903 et seq.— The putting into force of the 
(Canada Temperance Act in a locality has 
the effect of suspending the Quebec License 
Act — Provincial legislation Ihis effect only 
in the absence of Dominion legislation upon 
the same subject-matter. 

CoUedor of Revenue v. ChsseUn 
(1918), 56 Que. S. C. 224. 

Temperanee Act — By-law revokins ^^^^ 
anti-prohibition by-law — The by-law re- 1261 
voking the anti-prohibition by-law is de- 
dared legal. 

Pelland y*Corp, of Joliette (1919), 
25 R. de J. 246 (Que.). 



INVENTIONS. 

Bee Patsnts. 



ntBIGATION ACT. 

** Works antboriaed " nnder the Aet. 

— The words of s. 60 of the Irrigation Act 
(R. S. C, 1906, c. 61, amended by c. 38 of 
1908, c. 34 of 1910, and c. 37 of 1914) " Every 
person who wilfully without authority takes 
or diverts any water from any 

works authorized under this Act ... is 
guilty of an offence, etc.," are applicable to a 
pereon who wrongfully diverts water from 
works which are constructed for the purpose 
of carrying the water from the main canal 
to the boundary of the lands of individuals 
who desire the water for the irrigation of 
their lands, such works being ''works auth- 
orized '* by the Act. 

Rew ew reL Bohovoy Y. Tangye, 
ri919] 1 W. W. R. 49 ; 44 D. L. 
R. 181; 14 Alta. L. R. 202. 
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JUDGES. 



JtJDGMENTS AND OBDEBS. 
— VEBDIOTS. 

!• IHflnition aad OlMMlfloati«M. 

1. In BJEIC OB IN PXB80NAK. [89$ 

Admibaltt.] 

2. FINAL. 

8. lNTEBIX>CUTOBT [1263, 1264]. 

4. Deglabatobt.* 

1. AtTbiai^ 

2. On DKrATJiiT. 

3. On Oonfession L 1265-1268]. 

4. SUMMABILT [1260-1272]. 



1 



1268 



1. Ambndino. 

2. Vabting [1273]. 

3. Okneb^ [1274-1277]. 

ZV. Eff«et* 

1. INTSSEST ON [1278]. 

2. QsNEBAixT — Res Judicata 
[1270-1280]. 

VZ. BeUef A^minrnt [1281-1200]. 

[OPPOfiiTioN to PramoN in Re^ 

VOCATION.] 

Se9 also Appeals. 

Vn. AMdcnmemt of. 

Vlli. Oatiflf «etlon of* 

XX. Aotiona on — (a) GoHorally, (li) 
Foreisn JudgmentB [1201- 
1203]. 

X. Enforoontent of. [iSfee also Exe- 
cution.] 

1. Geneballt [1294-1295]. 

2. Rbgibtbation. 

[General Cross Beferenoes.] 

Appeal, IX. — Courts — Xortsase, ZX 
(a), IX. 0») — EzeontloM. 



I. 3. laterloeutory Judgment. 

A judgment of the Superior Court dismiss- 
ing a motion for tlie rejection of a power 
of attorney from a foreign plaintiff is an 
interlocutory judgment from which an appeal 
lies under art. 46, O. P. Que. 

Ban Martin Mininff Co, V. Ingeniera 
Importadou y Oonfrarista Co, 
(1019), 43 D. L. B. 822; 27 Que. 
K. B. 527. 



Improliatlom — Intorloentory or flmal 
indcmem^— Appeal— C. P. 48» 44, 46» 
ft2, 62a, 68, 117, 214, 215, 216, 226- 
280, 282-234, 1020, 1178) Cr. O. 460} 
R. 8. Ii. O. e. 77, s. 26, m. 2.— A petition in 
improbstion is the basis of a law suit, and 
the judgment dismissing it is a final judg- 
ment. — But a judgment based upon an ind- 
dmtal proceeding in improbation is bat an 
interlocutor. — ^The one judgment may be final 
in part and interlocutory as to the remain- 
der. — Judges are not bound by their own 
judgments, which are interlocutory. — An 
appeal always lies unless it be expressly 
denied by the law. 

QuilheauU ▼. Bangue SHoe\elag^ 
1918, 55 Que. S.C. 79 (reversed in 
Appeals). 



I. 4. Doolaratory Judgments. 
8eo 120, 238, 778, 017. 



n. 3. Obtained on Oonfeoslon. 

OonfoMion of Jndcn&ont — ^Motion to 
rejeet — O. P. 527, 530 as amended liy 
7 Geo. V. o. 55, ■• 3. — ^A conditional con- 
fession of judgment must be rejected upon 
motion. 

Baulne v. Falardeau (1917), 20 Q. 
P. R. 875. 

Confeseion of jndsaent — Witliln 
what delay nay efPeet be ^^^n to O. P. 
530 as amended by 7 Oeo. v. o. 65, s. 3. 

— If a confesdon of judgment is dedared 
insufficient by a judgment which is taken to 
Beview, the plaintiff cannot, pending pro- 
ceedings in revision, move the Superior Court 
to condemn the defendant to pay the amount 
for which he confessed judgment without pre- 
judice to plaintiff's right to the surplus. — 
Such judgment must, in view of the appeal, 
be viewed as a final judgment. 

Ca$i1e V. Babinovitch (1918), 20 
Q. P. B. 356. 

Confession of Jndcn&ent — Interest — 
Befnsal of — Beaeons for— Costs— C. P. 
527, 630, 548. — ^A confession of judgment 
which does not carry interest, when interest 
is payable, is without effect. — ^A refusal to 
accept a confession of judgment need not em- 
body the reasons therefor. — Where, subse- 
quently, the contestation is not upon the ques- 
tion of interest, the costs will be divided. 

OmUs y. RaihiHOffiM^ (1918), 26 B. 
li. n.s. 264 (Que.). 

Praotioe — Confession of Jndcment — 
Kefnsal to aoeept — Plea — Prayer 
for dismissal of snit--C. P. 527, 630.— 

Where he has made a confession of judgment 
which is refused, the defendant in the prayer 
of his plea should ask th&t it be declared 
sufficient and not that plaintiff's action be 
wholly dismissed. — ^Where he ^ould thus 
conclude, and the action is maintained, he 
will be condemned to all the costs. 

LeiBord v. Auc^ (1919), 56 Que. 
S. C. 226. 
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II* 4, Obtained Sumnuuily. 

Order XIV. — ^Applleatiea for J«ds» 
ment — Under Wliat oironmstances 
nanted — Praetioe. — An application under 
Order XIV for judgment on a specially en- 
dorsed writ should not be granted unless the 
facts presented would justify the Court in 
saying to the defendant opposing the appli- 
cation: '*7ou have no defence/* The merits 
of the case should not be considered : Neil v. 
Baltnain (1912), 41 N. B. R. 429, Jaooha V. 
Booth: $ D%9tiUm^ Co. (1901), 85 L. T. 262. 
followed. 

Blanchard et al v. Neve (1919), 
46 N. B. R. 353; 46 D. L. B. 
458. 

Motlott for wtkmmmstf JndsMtent-^Rtile 
57 — ^Affidavit filed with appearance — Grose- 
examination of deponent—Action for price of 
goods — ^Defence — Defect in quality of goods 
and misrepresentation — ^Affidavit not shewing 
amount of reduction asserted — Leave to file 
new affidavits — Waiver of irregularity — 
Costs— 17 O. W. N. 208, affirmed. 

SuckUna d Co. v. Ryan d Hughes 
(1919). 17 O. W. N. 213. 

Svaunary Jndcntent — Motion f eir^Ai- 
fidavit in answer setting up arguable defence 
— Leave to defend — ^Motion for leave to ap- 
peal — Plaintijf deprived of security of execu- 
tion—Rule 507 (b) . 

Martens V. Stetoart (1919) 17 O. 
W. N. 18. 

Money had and reeelTed— Appliea- 
tlon to set aside defenoe refnsed — ^Ap- 
peal dismissed with eosts. — In an action 
against the sheriflE for money received by de- 
fendant to the use of plaintiff in connection 
with a foreclosure sale, to which a defence 
was pleaded, the Judge at Chambers refused 
plaintiffs application to set aside the defence. 
On appeal, it appearing that plaintiil was not 
entitled to the claim sued for, and that in any 
event plaintiff could not succeed without 
amending his daim, the appeal was dismissed 
with costs. 

• 

The Mortgage Corporation of Nova 
Scotia V. Ingruham (1919), 52 
N. S. R. 498. 
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m. 2. ITom — Varsring. 



CompanT — Bnle 072 — Variation of 
order of lAncle Jndce — ^Application to 
wlndinc»«p proeoedinirs* — A Judge's 
order purporting to declare the intention of 
certain piavioos orders of a single Judge was 
set aside on the ground that it added im- 
portant provisions to those orders and under 
Rule 67(2, which is applicable by s. 108 of the 
Winding-up Act, any material variation or 
alteration in an order made by a single Judge, 
unless it comes within the provisions con- 
tained in Rules 662-664, can only be made 
on appeal to the Court of Appeal. 

In re Prudential Life Insurance 
Comwny, [1919] 3 W. W. R. 69 
(Man.). 

Order in IVindinc-np — Taritttioni 
See 1273. 



in, 8. Form — Ctoneral. 

Ezeentors and administrator*— ^ndg^ 
ment against — Form of — Issnins of 
ezeention — Costs. — The proper form of 
judgment in Alberta against exeontors or 
administrators In respect of a liability of 
the deceased, is a judgment for payment in 
due course of administration; unless there is 
on their part a distinct affirmative admission 
of assets sufficient to pay all the creditors of 
the estate, in which event the judgment 
creditor may, at his election, have judgment 
either against the executors or ndministratovs 
personally or judgment for payment in due 
course of administration (decision in J. /. 
Case Threshing MacMne Co. v. BoUan, 2 
Alta. L. R. 174, ai^roved as now being the 
settled practice in Alberta). — ^It was held " 
that a certain judgment against ezecutoxs 
should be interpreted in the light of that 
practice, and be treated as if it expressly 
stated that the amount was to be recovered by 
payment in due course of administration 
and that the omission of these words 
was an error arising from an accident, 
slip or omission which the Court could cor- 
rect on motion. — It follows that it is im- 
proper to issue ejceontion upon the judg- 
ment. In case of anticipated or actual da- 
fault by the executor or administrator the 
remedy is to apply for an order for adminis- 1 Q74 
tration, and if necessary the appointment of '-^^^^ 
a receiver. — No different rule should be ap- 
plied as to costs, unless under exceptional 
circumstances where there has been some 
kind of fault on the part of the executor or 
administrator. — Appeal allowed from order 
of Simmons, J., reinstating an execution set 
aside under his previous order. — Stuart, J., 
differed from the rest of the Court in his rea- 
sons for allowing appeal, holding that a judg- 
ment " for payment in due course of admin- 
istration " is a judgment, which can only be 
entered where the Court takes upon itself the 
administration of the estate; an executor ap- 
pointed by the testator and having given no 
bond is not an officer of the Court; and 
where such executor is a defendant and no 
administration order is made, execution may 
' issue. At any rate, at the stage where Uie 
action in question had reached it should be 
assumed that the circumstances which ad- 
mittedly would make the judgment a proper ' 
one, viz., a sufficiency of assets, were treated 
by all parties as existing. The execution in 
question therefore was properly issued in the 
first instance and should not have been set 
aside ; but the order setting it aside, not hav- 
ing been appealed from and being acquiesced 
in, should be treated as valid, and had the 
effect of destroying entirely the writ of execu- 
tion, which could not be recreated by the sub- 
sequent order appealed from. 

Northern Crown Batik v. Wood- 
crafts, Limited et al„ [1919] 2 W. 
W. R. 347 ; 14 Alta. L. R. 473; 46 
D. L. R. 428. 

Exaontori Asainstt flee 650* 

Partiei settlinir form — ^Intention to 
aiQ^al.— In a prior action brought by the 
defendant against the plaintiff, judgment was 1 075 
given in favour of the former, which judg- ^^^^ 
ment directed a reference to ascertain the 
amount due thereunder. The parties' solici- 
tors, instead of proceeding with the reference, 
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agreed on the amoant, and the form of judg- 
ment was then settled between them and was 
duly entered. Before this was done, the 
plaintiff's solicitor had stated his intention to 
appeal, and the conduct of the parties indi- 
cated this to be the understanding. The for- 
mal judgment was so worded as to appear to 
be a consent judgment and on the plaintiff 
(the defendant in said prior action) appeal- 
ing therefrom the Court of Appeal held that 
the judgment was a final adjustment of the 
differences of the parties, to which the appel- 
lant had consented, and was not appealable. 
The plaintiff then brought this action to set 
aside the judgment Held that the judgment 
should be set aside on the ground that there 
was a concluded agreement antecedent to the 
instrument sought to be set aside, which in- 
strument purported to be, but was not in 
reality, pursuant to such agreement, and in 
such a case relief will be granted, not to set 
aside the contract, but to set aside the instru- 
ment. [See 1286.] 

Skene d Christie v. Royai Bank of 
Canada, [1919] 1 W. W. R. 390 
(B.C.) ; [1919] 3 W. W. R. 740. 

Unlawfttl arrest — Damases — Rea* 
sons for Jvdsmeiit — O. C. 1058; C P. 
641. — ^Upon revision of a judgment dismiss- 
ing an action in damages for false arrest, the 
following words in the judgment a quo will 
be deleted — *'the plaintiff, in any event, was 
guilty of the offence charged." 

Valcourt V. VaUquette (1918), 25 
R. L. n.s. 16 (Que.). 



Praotiot 
ments. 



'Settlins orders and J-ndg- 



Van Hemeiyrck v. New WestnUnater 
Construction Company , [1919] 2 
W. W. R. 882 (B.C.). 



rv. 1. Interest on Jadgment. 

Action for damages for personal in- 
Jarles — Findings of jary — ** Verdiet,** — 

The jury's answers to questions submitted to 
them by the trial Judge are not a " verdict " 
within the meaning of s. 35 (4) of the Judi- 
cature Act, R. S. O. 1914, c. 56.— The effect 
of ss. 60 and 61 of the same Act, considered. 
— This action, which was in tort for damages 
for personal injuries, was tried with a jury, 
in June, 1897 ; questions were submitted to 
the jury, and on the answers the trial Judge 
directed judgment to be entered for the de- 
fendants. This judgment was afiSrmed on 
appeal to the Court of Appeal ; but, on a fur- 
ther appeal to the Supreme Court of Canada, 
the judgments below were reversed, and it 
was directed (in October, 1899) that judg- 
ment should be entered in favour of the plain- 
tiff for $1,500, at which sum the jury had 
assessed the plaintiff's damages: — Held 
(Clute, J., dissenting), that the plaintiff was 
not entitled to interest on the $1,500 from 
June, 1897, to October, 1899. — Review of the 
legislation and authorities upon the subject 
of interest upon sums awarded by verdict or 
judgment. — Per CTlute, J., that it was imma- 
terial whether the findings of the jury might 
be said to amount to a verdict or not. The 
statute provides that interest .is to run unless 
otherwise ordered by the Court from the time 



of the rendering of the verdict or giving of 
the judgment. The judgment was given in 
June, 1897, but by error was directed to be 
entered in favour of the defendants. The 
judgment of the Supreme Court of Canada 
had relation back to the date of the findings 
of the jury and the judgment directed by the 
trial Judge. — Order of Middleton, J., affirmed. 

Rowan v. Toronto R. W. Co. (1918), 
43 O. L. R. 164; 43 D. L. R. 
564. 

Aetion for Calls t See 368. 



rv. 2. Bes Jadieata — General Effeet. 

Assessment — ^Appeal ont See 160. 
Bnildine Contraets See 302. 



A Jndcment against the eontpany is 
only prima f aeie OTidenoe against the 
directors in an action against the latter 
under s. 54 of the Companies (Dtdinance. 
Semble an order made by the Master in the 
liquidation against the company is a judg- 
ment (under a. 112 of the Winding Up Act), i^-^v 
Semhle if the suit that was commenced would iZiiy 
fulfil the condition of s. 54 of the Companies 
Ordinance that the ivase-earners must have 
sued the company within one year after their 
debts became due, the ezeention under 
which the sheriff must make his return under 
said section need not be in said action, but 
may be an execution issued under a Master's 
order against the company. 

Risler v. Allerta Newspapers, Ltd., 
[1919] 1 W. W. R. 740 (Alta.) ; 
46 D. li. R. 536. 

Judicial sale of lands — Resale for 
faUe biddinr--C. O. 1241; O. P. 787.^ 

These is res judicata when an opposition to 
a resale for false bidding embodies the same 
reasons as those set up in contestation of the 
petition for such re-sale, though in the first 
proceeding he reserved the right to demand 
the setting aside of the sheriffs sale, and in 
'the second, directly demands it. — ^The petition 
for re-sale for false bidding should be served 
upon all interested parties. 

Trust d Loan Company v. Coun>ille 
(1917), 24 R. L. n.8. 489 (Que.). 

Bes Judicata — Non-suit ass See 1836. 

Stay of Action: See 21. 
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VI. Relief Asainst Judsncttts* 

Division Court Judsment entered by 
default as*inst husband and wife in 
aetion upon two money denands-r-Wife 

liable upon one only>— Return of nuXla hona 
to /{. fa. goods — ^Ezeoution issued against 
lands — Sale by sheriff of wife's land — ^Action 
to set aside sale and judgment — Absence of 
fraudulent intent — Abuse of procedure of 
Court— Wife's liability for debt of husband- 
Understanding of transaction — ^Infiuence of 
husband — Irregularity — Neglect of wife to 
defend Division Court action or move against 
judgment in Division Court — Costs. 

Mundier v. Robinson (1919), 16 d 
W. N. 185. 
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S«tti]is aside default judcinent wltli- 
ont aAda^lt of merits. — ^A default Judff- 
1 9R^ m«nt maj be set aside for good reason notwith- 
l£iO£i gtanding that defendant has not filed an affi- 
davit of merits. 

Oreat West Land Company v. PoweU 
ei oZ., [1919] 2 W. W. R. 78; 
12 Sask. L. R. 186. 

Petition in reToeation of jndcinent — 
Oases in wUeh admissible — O. P. 1177 
100Q i* ^ 1*^ reetxietiTely interpreted — Hie- 
iZoo tory of the law npon onestion. — The peti- 
tion in revocation of jndgment is denied be- 
cause (a) it raises a point of law exclusively ; 
(b) the facts alleged do not come within 
restrictive provisions of O. P. 1177. 

Ethier v. de Limhourg (1918), 55 
Que. S. G. 179. 

Applioation to set aside — Delay in 
application. — A regular judgment may be 
inQA set aside on application on the merits not- 
lifio4 withstanding that in applying therefor there 
may have been some delay not satisfactorily 
explained, but not wilful, and provided that 
no irrepara^ble injury will be done to plaintiff 
Uiereby. 

Schmitt V. SchmHiet al, [1919] 2 
W. W. R. 642; 12 Sask. L. R. 
296. 

Action for malicious proseontion — 

Verdict of jury in favour of plaintiff — Judg- 
ment entered for plaintiff and affirmed by ap- 
lOQ^ pellate Court — ^Discovery of fresh evidence — 
1^0 Judgment obtained by fraud — (Motion under 
Rale 523— Order of Judge in Court directing 
new trial— Appeal. [16 0. W. N. 137. app'd.] 

Jeannetie v. Michigan Central R. R. 
Co, (1919), 17 O. W. N. 53. 

Setting aside — Common error of par- 
ties — Remedy "bj action. — ^The Court dis- 
missed an appeal from judgment of Morrison, 
J. ( [19191 1 W. W. R. 390) [1275] whereby 
he set aside a judgment so worded as to ap- 
pear a consent judgment finally adjusting the 
differences of Uie parties and therefore not 
appealable, on the ground that it did not ex- 
press the true agreement concluded between 
the parties pursuant to which it was intended 
to be drawn. — Per Martin, J.A., McPhillips, 
J.A., concurring: The case is governed in 
principle by WUding v. Sanderson, [1897] 2 
Ch. i>34. The parties in agreeing to substi- 
tute a method of a report by architects for 
the ordinary reference to the registrar did not 
intend that there should be any deprivation of 
the ordinary right to an appeal based upon 
that ordinary reference, but the order, drawn 
up by agreement, inadvertently deprived them 
of that right. Consequently there was com- 
mon error and a case for setting it aside. The 
remedy was by action rather than by motion 
to amend the judgment, as it could not be 
said t^at it was not pronounced as intended 
by the Judge; moreover there was originally 
a charge of fraud in the obtaining of it in 
which case an action is the proper remedy. 

Skene ei ol. v. Royal Bank of Can- 
ada, [1919] 3 W. W. R. 740 
(B.C.). 

ioo»7 Petition in rcTocation of Judgment — 
lZo7 Exists 'where no appeal — ^Attachment 
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in rcTondication — ^Beple^ln — C. P. 82, 
1177. — A petition in revocation of judg- 
ment will lie only when there is no appeal. — 
C. P. 948, 934 and 935 are authority for the 
statement that an attachment in revendica- 
tion is subject to the ordinary rules of sum- 
mons and execution. 

Belisle v. Pcloquin (1919), 56 Que. 
S. C. 371. 

Petition in roTocation of Jndsnient 
— Delay for — "WaiTer — Appeal — O. O. 
885, 887, 890, 1177, 1178, 1209. — 

A petition in revocation of judgment will not 
lie when it has been unsuccessfully appealed 
from.— Judgments under C. P. 885 and 887 
cannot be reformed by petition in view of the 
fact that they do not come within the pur- 
view of C. P. 890. — ^A petition in revocation 
of judgment is not a proceeding in review or 
appeal. 

Krauss v. Michaud (1918) , 25 R. L. 
n.s. 139 (Que.) ; 20 Q. P. R. 1. 

Petition in roTocation of Jndcment 
— Appeal — Opposition to Jndsnient — 
Attachment — Final Jndsment — C. P. 
645, 695, 1163, 1177.--A petition in 
revocation of judgment is a principal suit-at- 
law. — It will lie only where there is no ap- 
peal. — ^AU judgments, whether final or not, 
which cannot be appealed may be the subject 
of a petition in revocation.— -O. P. 695 ap- 
plies to all movable things in the possession 
of a third party. — ^A judgment dismissing a 
motion to make an attachment binding, and 
others of similar tenor, are final judgments, 
against which the only means of relief is by 
appeal and not by petition in revocation. 

Rousseau v. PeUetier (1919), 56 
Que. S. G. 486. 

Rnle niai — Judgment — Term of 
imprisonment — C. P. 541, 834. — ^A judg- 
ment which declares a rule nisi to 'be absolute 1290 
but which does not determine the amount of 
the fine or duration of the imprisonment, is 
not executory and is therefore erroneous. 

Stevenson v. Baldwin (1C19), 21 
Q. P. R. 239. 



IX. G>). Actions on Foreign Judcments. 

Stay of proceedings after jndsment 
pending appeal in foreign Oonrt from 1291 
foreign Jadgment sned npon. 

Campbell v. Morgan, [19191 1 W. 
W. R. 644 (Man.). 

Foreign judgment, action on — Pend- 
ency of appeal against. 1292 

Campbell v. Morgan, No, 2 (1910), 
29M. R. 

Sale of land — Foreign Judgment in 
action by Tender of land — Suing under 
foreign Judgment for sum of money — 
Proceedings in foreign action showing 
election by vendor for foreclosure and 1293 
cancellation of agreement. — In an action 
brought upon a judgment recovered against 
defendant in British -Columbia on an agree- 
ment of sale of land, md also upon the 
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original cause of action upon which said 
judgment was founded, held that although 
the judgment sued upon was for the recovery 
of a sum of money, it purported to be made 
in pursuance of a prior order, the terms of 
which directed that in default of defendant 
paying plaintiff what shuuld be certified to 
be due within a certain specified period, the de- 
fendant be foreclosed and the agreement can- 
celled and ended, and the plaintiff, when she 
obtained such order, made her election for 
such remedy and could not now sue on said 
judgment or agreement Standard Trust Co. 
V. Little, 8 Sask. Li R. 203, 8 W. W. R. 1112, 
referred to. [See 2238.1 

Davidson V. Sharp, [1910] 1 W. W. 
K. 460; [1919] 2 W. W. R. 78; 
46 D. L. R. 266; 12 Sask. L. R. 
183. 



1. Safe 



JUEY. 

See Criminal Law — Trull. 



Real property — ^MortsiiKee — Jnds- 

■temta — ^Prloritj nader B. O. etat«tee 

of judciBeiit roffletered betweem date of 

atortKase aad its resletratlea. — HeUtt 

^^ (Idington, J., dissenting) under s. 27 of the 

1294 Execution Act and the provisions (especially 
a. 73) of the Land Registry Act, a judgment 
registered after the date of a aMirtcace, but 
before its regiatration, takes priority over the 
mortgage ( Wilkie ▼. JeUett, 26 S. G. R. 282, 
not applicable). — Yorkshire ▼. Edmonds, 7 B. 
C. R. 348, over-ruled; Entwisle v. Lens d 
Leiser, 14 B. G. R. 51, distinguished and 
questioned; Chapman v. Edwards, 16 B. G. 
R. 924, distinguished (per Anglin, J., Mig- 
nault, J., concurring, [1917] 3 W. W. R. 
964-25 B. G. R. 150, affirmed, [1918] 3 W. 
W. K. 551, affirmed. 

Bank of Hamilton v. Hartery, 
[1919] 1 W, W. R. 868 (S. G. 
Can.— B.C.) ; 45 D. L. R. 638; 58 
S. C. R. 338. 

Fr a c U ee — Garalshee — DlToree — 
Jndsaieat — Daatages assessed agaiast 
eo-respoadeat — Proeedare — R. 8. B. O. 
1911, 00.14 aad 67, s. 36—1 * 2 Viet. 

1295 ®* no, s. 18 (Imperial). — ^A judgment 
in an action under the Divorce and Matri- 
monial Causes Act is, by s. 18 of the Judg- 
ments Act, 1838 (Imperial), enforceable 67 
an attaching order issued under the Attach- 
ment of I>e!bts Act. 

McLeod v. MeLeod (1919), 25 B. 
C. R. 430. 



JUSTICES OF THE PEACE 
AND POLICE MAGIS- 
TRATES. 

1. Thk OmcK. 

2. DlSQUALDlCATIONS. 

8. Ltabtt.ttt of. 

[Qeaeral. Cross Refereaee.] 

Criaaaal Imiw [620-6511 — Coarta 
[613, 614] — Crowa Oftee [729, 
730] — PabUe Aathoritiee 
teetioa Aet — ^Uaiitatioa of Aetioi 



3. IdabUity of. 

Tke Jastiees* Proteetioa Aet — Jastiee 
eaeeediac Jarladtetioa — Hotiee aad 
tlaie Uaslt for aetioa. — Where a justice 
of the peace had jurisdiction over the subject- 
matter of a complaint but exceeded his juris- 
diction in giving judgment without hearing 
evidence and in causing an execution to be 
issued and seizure made, an action against 
him for damages for malicious abuse of legal 
process was dismissed, because it was not 
commenced within six months after tbe act 
complained of, nor was notice of action given, 
as required by ss. 8 and 9 respectively of the 
Justices Protection Act. These sections ap* 
plied because the action was brought for 
things done by him in the execution of his 
office and because, although he acted without 
jurisdiction, he acted hona fide and believed 
that as a justice he had a right to do what 
he did. 

PoUon V. Kohear B. D. S597, [1919] 
3 W. W. R. 772 (Sask.). 
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Jastlees aad 

ia LAqaor Offeaeest See 1200, 1201, 
1209, 1213, 1218, 1826, 1228, 
1231, 1233. 



JTJDIGIAL NOTICE. 

Of Statate (Doai.)< 8m 1184. 
Of Proelaaiatioa: See 1247. 



JITDIGIAL SALE. 



JURISDICTION. 

See Appeals — Coubts. 



LAUD. 

Land — Deposit on, of tailings, by neigh- 
bour, with permission of owner — Property in 
tailings — Evidence — License — Conduct of 
parties. — Hie judgment of Middleton, J., 41 
O. L. R. 182, 13 O. W. N. 222, was affirmed 
[See Vol. VIII. 1357: 1358.] 

Peterson Lake, eto. Co., Lid. ▼. Do- 
minion Reduction Co., Ltd. 
(1919), 44 O. L. R. 177; 16 O. 
W. N. 175 ; 46 D. L. R. 724. 
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LAND TITLES ACT. 

I. The MaeUaarsr. 

H. Bringins liand Under [1208]. 

m. Bes^stratlon— BIskt to — Its 
EfTeot [1299-1306]. 



nr. Oertllloate of Title— Troasfers 
[1306-1309]. 

V. Remedies for Beeovery of Lftmd. 

VI. Assuranee Fmnd. 

VH. Tri 



inn. Mortsases. [B^e also Mobtoaqbb 
IV.] 

I3L Iioases. [80e also Landolobd ahd 
Tenant] [1310]. 

X. OaToats [1311-1313]. 

XI. Powers of Attomej. 

[General Gross Referenees.] 

I 

I 
Army and ITavy — Ezeention— Jndc- 
menty X. — Boffistry Imiws. 

Uniitation of Actions i See 1381. 
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H, Brinsins l*and Under. 

Qnietins Titles Aot — Title by posses- 
sion — Appeal. 

Re Luneii (1919), 17 O. W. N. 38. 



m. Becistration — Bisht to — ^Its ZSffeet. 

OharKo on lands on Soldiers' Settle- 

asont Board Form Ho. 16.— fiecority taken 

for advances made to entrant before issue of 

patent — Not registrable in Land Titles 

Office. 

Re Land Titles Afi: Huniley's 
Case, [1919] 1 W. W. R. 530 
(Sask.). 
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Iiand Titles Aot, s. 
ment of aAdarit in Foi 
liy assiBnee of pnroliaser of sebool 
lands f^m Grown. — ^Under a. 100 of the 
Land Titles Act, 1917, the test whether a 
nftortsase can be filed is whether it is ac- 
companied bj an affidavit in Form E. If the 
mortgagor is unable to make such affidavit 
the registrar cannot file the mortgage. A 
mortgitS^ before issue of grant by an assignee 
of the purchaser of school lands from the 
Grown was held not registrsible. 

In re The Land Titles Act, [1919] 
1 W. W. R. 713 (Sask.). 

Land Titles Aot — Statement nnder s. 
38 of tlie Arrears of Taxes Aot contain- 
ing parcels described according to an unreg- 
istered subdivision — Statement not regis- 
trable. 

In re The Land Titles Ad, [1919] 
1 W. W. R. 529 (Sask.). 



Land Titles Aot — GonToyanoo by 
owner of tract of land of lot tberein 
to plaintiff — Failure to register eon- 
▼eyanoo — Sale of another lot to de- 
fendant — Defendant's lot by mistake 
described by number of plaintiff's lot 
— Tract of land afterwards bron^bt 
nnder Land Titles Aot — Defendant 
Becistered as owner of plaintiff's lot — 
BectiSeation of register as to botb lots 
— Powers of Gonrt — B. S. O. 1914, e. 
126, s. 115 — Addition of parties — 
Amendment of pleadings. — TiiB plaintiff 
purchased from a land conspany lot 2OT ac- 
cording to a plan of a tract of land owned by 
the company, and obtained a conveyance 
thereof. The company, being desirous of put- 
ting the tract under the Land Titles Act, re- 
quested the plaintiff not to register his con- 
veyance, snd accordingly it was not regis- 
tered. M., about the same time, purchased 
from the comiMiny lot 285, but by mistake the 
lot was described in the agreement for sale 
as lot 287. After the tract had been tirought 
under the Act, the company, in intended pur- 
suance of the contract of sale, transferred lot 
267 to M., who sold and transferred his lot to 
the defendant, describing it as lot 287; the 
defendant executed a charge upon the lot in 
favour of M.; both the transfer and the 
charge were registered in the Land TiUes 
office, and the defendant was diere registered 
as the owner of lot 287 subject to the charge : 
— Held, in an action brought for rectification 
of the register and other relief, that the regis- 
tration of the defendant as owner of lot 287 
did not enable her to hc^d it against the true 
owner, and the Court had power to undo the 
wrong that had been done to the plaintiff : s. 
115 of the Land Titles Act, R. S. O. 1914, c 
126. — ^Proper parties being added and the 
pleadings being amended, the judgment of 
Falconbridge, C.J.K.B., directing a complete 
rectification of the register both as to lot 286 
and lot 287, was affirmed. 

Perry v. VUe (1919), 45 O. L. R. 
117 : 15 O. W. N. 381 ; 47 D. L. 
R. 718. 



-Begistratiom of— Desorip- 
tion of transferee by ber bnsbasUI's 
name — ^Transfer f^nt administrator— 
Order by ** Judge of a Gourt of eom- 
potent Jurisdietion ** — Seetion 146 <2) 
o, Land Title Aot. — ^A transfer wherein 
the transferee is described by her husband's 
name with the addition of the word '"Mrs." 
is defective and should not be accepted by the 
registrar. — ^A Local Master in Ghambers 
is not a judge of a Court of competent juris- 
diction within the meaning of clause (o) of 
8.-8. 2 of 8. 146 of the Land Titles Act 

In re The Land Titles Act (Weight- 
man*s Case), [1919] 1 W. W. R. 
44 (Sask.). 

Transfer of mortgage — Shown bjr its 
terms to be intended as security — Should 
nevertheless be registered as a transfer of 
mortgage rather than as mortgage of mort- 
gage. 

In re The Land Titles Act, [1919] 1 
W. W. R. 504 (Sask.). 
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Verbal condition, on transferring 
land, for use of land by transferor — ^ ^^^^ 
License merely — BoToked by oonToy- loUO 
-** Fraud ** under tbe Land Titles 
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Aoti 1917, ss. 69, 174, 194.^" Fraud •* 

under as. 59, 174 and 194 of the Land Titles 
Act, 1917, means actual fraud, i.e., dishon- 
esty of some sort, not what is called construc- 
tive or equitable fraud. Assets Company v. 
Mere Roihi, [1905] A. C. 176; Ross v. 8to- 
vail, [1919] 1 W. W. R. 676, cited—Semble 
kna'wledse by directors of one company 
does not necessarily imply knowledge to an- 
other company of which they are also direc- 
tors. — A verbal condition by defendant on his 
transferring land that he was to have the use 
of the land for farming purposes until the 
land was required for rt.4ldential purposes 
was considered by the Court as merdy a 
license which was revoked by a conveyance 
of the land without reserving the privilege to 
the licensee, and knowledge of such agreement 
by one subsequently taking a transfer of the 
land could not be construed as fraud. 

Dominion Fire-Brick J^ Clay Pro- 
ducts, lAmited v. Pollock, [1919] 
2 W. W. R. 245 (Sask.). 



rV. Certiileate of Title — Transfers. 

An action for the establisHment of 
title on^, not claiming possession, is not 
an ** action for the recovery of land " within 

1306 the meaning of s. 104 of the Land Titles Act, 
and the certificates of title being in the de- 
fendant is not a bar to the plaintiff's action. 
[See 170.] 

Sutherland v. R. M. Spruce Orove, 
[1919] 1 W. W. R. 274 ; 14 Alta. 
L. R. 284. 

I«and Titles Act — Bnildins restric- 
tions in registered transfer — ^Modifica- 
tion—Order under R. S. O. 1914, c. 126, s. 

1307 99 (2) --Consents— "Beneficial to the per- 
sons principally interested" — ^Evidence. 

Re Jackson (1919), 16 O. W. N. 

69. 



Purchaser, knoiHng: of sale to 
other, hnt believins he had prior 
didm, obtaining transfer and heconft- 
ing recistered owner. — ** Fraud ** in ss. 
44 and 135 of the Land Titles Act means act- 
ual fraud, i.e.j dishonesty of some sort, and the 
fraud which must be proved in order to in- 
validate the title of a registered purchaser for 
value must be brought home to the person 
whose registered title is impeached or to his 
- o/\o agents. {Assets Co. v. Mere Roihi, [1905] 
loUo A. C. 176, followed.) — S.. owner of land, 
negotiated for its sale to B. S. then executed 
an agreement of sale to R. Upon B. insisting 
that he held a binding agreement from S., S. 
then sold to B. for cash and transferred the 
land to B. R. brought action against S. and 
B. to set aside the certificate of title and 
transfer and for specific performance and 
alternatively for damages, against S. Held, 
B., although knowing of the agreement with 
R. had honestly insisted on his claim, there 
was reasonable ground for it (whether it 
actually was binding was of little conse- 
quence) ; therefore there was no fraud in B.'s 
acquiring his title and under said s. 44 it was 
secure from R.'s attack. ^ R. could only re- 
cover from S. repayment 'of amount paid on 
the purchase-price with interest and costs of 
investigating title, etc., as, whether or not the 



facts took the case out of the rule in Bain v. 
FothergiU, L. R. 5 H. L. 158, the evidence 
did not show that the value of the land was 
more than the price R. had agreed to pay for 
it.— Judgment of Scott, J. ([1918] 2 W. W. 
R. 976), reversed. 

Ross V. StovaU et oZ., [1919] 1 W. 
W. R. 673 (Alta.) ; 45 D. L. R. 
397. 

Title to land — Nan&e of transferee 
left blanh in transfer — ^Transfer and 
duplicate certiflcate of title entmsted 
to agent for registration — Fraudulent 
use b7 asent — ^Innocent pnrcghaser ao- 
quiring documents and setting title — 
Estoppel against original purchaser. — 
If a purchaser of land takes a transfer thereof 
with the name of tlie transferee left blank 
and delivers the same, togetiier with the dupli- 
cate certificate of title, to an agent with in- 
structions to effect registration of the transfer 
to said purchaser, and said agent fraudulently 
uses the documents for his own purposes so 
that the same come into the hands of an inno- 
cent purchaser for value without notice of 
any fraud, whose name is filled in as trans- 
feree, and who becomes the registered owner 
and who receives no notice of the original 
purchaser's claim for years, the original pur- 
chaser is estopped from denying the last 
purchaser's title. 

Mauch V. National SeourUies Lim- 
ited, [1919] 2 W. W. R. 740 
(Alta.). 
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IX. Leases. 

The Real Propertj Act, s. 78 (d) — 
** Unregistered subsisting lease . . . 
for a period not exceeding three years.** 

— An unregistered subsisting lease . . . 
for a period not exceeding three years" to 
which under s. 78 (d) of the Real Property 1310 
Act every certificate of title is by implication 
deemed to be subject where there is actual 
occupation, is a lease which when entered 
into was for a period not exceeding three 
years ; and an unregistered lease originally 
for a longer period although when the certifi- 
cate of title was issued the unexpired residue 
of the term was less than three years, is not 
protected. 

First National Investment Co. v. 
Addison, [1919] 3 W. W. R. 591, 
Sask. 



Z. Caveats. 

Don&inion Lands Act, s. 27 (3) — 
Certificate in Form J. — Transfer by 
holder thereof— Caveat based thereon 
— Not capable of registration — ^Lamd iqii 
Titles Act, s. 128.— Registrar of land J-^'li 
titles held justified in rejecting caveat based 
on an unregistered transfer given by the 
holder of certificate in form J* of the Domin- 
ion Lands Act. 

In re The Land Titles Act, [1919] 
1 W. W. R. 400 (Sask.). 

Filing of caTcat based on mortgage 
before registration of grant from 1312 
Crown — The Land Titles Act, 1917, ss. 
100, 128. — Acceptance by registrars before 
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registration of the grant from the Crown of 
caveats based upon a mortKAKo* approved 
so long as the caveat is accompanied by affi- 
davit complying with Form £ in the second 
schedule to the Land Titles Act, ldl7. Prac- 
tice discussed. 

In re The Land Titles Act (Cctnada 
Life Assurance Company's Case), 
[1919] 2 W. W. R. 47 (Sask.). 

Sale of land — ^AMiigmneaLt liy veiidor 
•f uTLBk ont of moneys owing nnder 
aereement of sale — AssiKning also the 
agreement and land in question — ^As* 
signment creating an interest in land 
snAcient to support caveat. — An instru- 
ment which contained an assignment by a 
vendor of a certain sum )>eing part of tlie 
moneys payable under an agreement of sale 
and, for more effectuating the same, also an 
assignment of the said agreement of sale and 
the land in question, was held to be of such a 
nature that it created an interest in the land 
sufficient to support a caveat under the Land 
Titles Act. And, although the land was trans- 
ferred by the vendor to one of the purchasers 
who in turn transferred it to strangers, the 
said sum not haviug been paid, the title was 
subject to the caveat. Orace v. Kuehler, 
[1917] 1 W. W. R. 1213, [1917] 3 W. W. R. 
983, distinguished. 

Dretory et al. V. Covoie et aZ., 
[1919] 2 W. W. R. 388 ; 12 Sask. 
L. R. 255. 



LANDLORD AND TENANT. 

I. Tbe Relation — Creation — ^At- 
tornment [1314-1316]. 

n. Agreement for a I«ease and 
Options in Leases [1317- 
1319]. 



HI. Premises 
1321]. 



Fixtures [1320, 



IV. Duration of Tenancy [1322, 
1323]. 

V. Bent. 

1. Genebaixt [1324-1329]. 
2 Obop [1330]. 

VI. IMstress. 

1. Who May Distbain [1331- 

1333]. 

2. What Mat be Disisained 

[1334-1336], 

3. KXEMFnONS. 

4. The Distress [1337-1339]. 

5. Thibd Parties* Rights. 

6. WiNDINO-TJP. 

7. Assignment. 

8. Execution and Receiyebships. 

9. Saxe [1340]. 

10. Remedies Against. 

11. Genebaixt — Costs. 



VII. Rates and Taxes. 
Vm. Repairs [1341-1347]. 

IX. Restrictions on Use of Pre- 



X. Insnranoe. 

XI. OoTonants and Clauses — Inter- 
pretation [1348-1358]. 



XH. Determination of 
[1359-1363]. 



Tenanoy 



XHI. DeliTery or Reeovery of Pos- 
session [1364, 1365]. 

XrV. Special Property. 

1. Apabtheztt Houses. 

2. Furnished Houses and Flats. 

3. Hotels. 

XV. Assignment and Devolntion of 
Term. 

[General Cross References.] 

Army and Navy — Crown Lands — Irfind 

Titles Act. 

Iiease to MortKaK;or — Sale Under Ezcr 
cntion: See 910. 

Iiease Resistrationi See 1310. 

Tenant Ordering Repairs — ^Agency of, 
for I<andlord: See 1840. 



I. The Relation — Creation. 

Hiring of tilings — Snii-letting — ^Ac- 
ceptance of — Presumption — Opposition 
by tUrd parties — Cancellation of lease 
— C. C. 1233, 1242, 1612, 1638; O. P. 
113, 1185. — Unless there be evidence to the 
contrary, acceptance of rent from a sub-ten- 
ant is essent to a sub-letting. — If judgment 
is obtained against the principal tenant by 
the landlord, the sub-tenant may oppose the 
seizure of the furnishings in the building. — 
An agreement to vary rent payments to later 
in the month, even when the amount of each 1 QI4. 
exceeds fifty dollars, may be proved by parol ■'■^•*'* 
evidence, after the introduction of cheques 
shewing rent paid at various times during the 
course of the mouths in question, and after the 
due dates thereof. — Where the landlord oc- 
cupies the premises bimself, he cannot claim 
during the period of his occupation — Where 
there has been a sub-letting, and he has re- 
served his rights against the principal ten- 
ant, he cannot sue the latter without making 
the sub-tenant a party to the suit. — Where 
conclusions for ejectment are had against 
the principal tenant only and the sub-tenant 
is in possession, the Court cannot order his 
ejectment on the principle of ultra petita. 

Duchess Amusement Co. v. Desmart- 
eau (1918), 27 Que. K. B. 541. 

Hnsband and wife — ^Hnsband trans- 
ferrins: land to wife and subsequently 
farming same — Presumption of husband's 1315 
tenancy and liability to wife for rent by rea- 
son of his paying wife for share of one 
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year's crop and h«nce held liable for share 
of crop for preceding year. [See 1085.] 

Adolf V. Adolf y [1919] 1 W. W. R. 
878; 12 Sask. L. R. 109. 

Verbal lease — ^Landlord retaining right 
to room and pasturage — Whether in the cir- 
1316 cumstances tenant holding under lease or 
license — Lease not in writing — Lessee tak- 
ing and holding possession — ^Agreement for 
lease created. 

Fdbrie v. Hewelmaus, [1919] 2 W. 
W. R. 146 (Alta.) ; 46 D. L. R. 
744. 



II. Agreement for a lioase. 

Rent to be flzed by arbitratton — 

1S17 ^^^'^b^^^J^ ^^ tenant to pay as soon as rental 

'*'*'"'■■ fixed — Liability continuing until forfeiture of 

lease — Recovery in action of sum representing 

rental and unpaid taxes with abatement. — 

[15 O. W. N. 333 1325, affirmed.] 

Toronto General Hoipiial TriMieet 
V. SahUion (1919), 16 O. W. N. 
167 ; 47 D. L. R. 324. 

Oontraet for lease — 8tat«te of 
Frauds — Indeflaiteness of oommeiiee- 
aient of term. — Alleged contract for lease 
held insufficient to satisfy the Statute of 
1318 ^auds on the ground that it did not appear 
with sufficient certainty on what day the term 
was to commence. — ^Appeal from judgment of 
Court of Appeal for 'Saskatchewan ([1918] 
3 W. W. R. 138) dismissed, Idington and 
Brodeur, JJ., dissenting. 

Mitchell V. The Mortgage Company 
of Canada, [1919] 3 W. W. R. 
324 (S. G. Oan.>-eask.) ; 48 D. 
L. R 420; 59 S. C. R. 90. 

Oral agreement for lease of prem- 
ises — ^Possession — Statute of Frauds 
— ^Assismnent by tenant for benefit of 
ereditors. — B., who was in possession of 
business premises under a lease or agreement 
for a lease, not in writing, from the .plaintiff, 
made an assignment to the defendant company 
for the benefit of his creditors, and on the 
same day executed a surrender of the lease: 
^ — jBTeW, that the assignment did not become 

lol9 effective untU assented to by the company, 
-whose assent was not given until the follow- 
ing day; and, therefore, the surrender pre- 
ceded the making of the assignment: — Held, 
also, that the surrender was not invalid as a 
fraudulent preference or a fraudulent parting 
with property in fraud of creditors ; tiiere was 
no intention on the part of B. to prefer the 
plaintiff or to defeat, delay, hinder, or de- 
fraud his creditors. — And held, assuming that 
there was an agreement for a lease and pos- 
session sufficient to get rid of the Statute of 
Frauds, that the surrender was a complete 
answer to the defendant company's claim for 
speoiflo perforn&anoe of the agreement; 
and the plaintiff was entitled to succeed upon 
his claim for possession of the demised pre- 
mises. — Judgment of Logic, J., 17 O. W. N. 
24, reversed. 

Bell V. Chartered Trust and Execu- 
tor Co.; Chartered Trust and Ex- 
ecutor Co. v. BeU and Bursey 
(1919), 46 O. L. R. 192: 49 D. 
L. R. 113; 17 O. W. N. 88. 



Mortsnces — AdTortisinc 
erected by mortsncsr's tenai 
tnre — Trade fixture — Blcbt to 
moTe — ^MortsaKOO obtaining final order 
for foreclosure and title — ^Time for re- 
moval, — ^An advertising board or hoarding 
erected on mortgaged land by defendants 
under an agreement with the mortgagor whidi 
according to the Court created the relation- 
ship of landlord and tenant between them, 
was held, following Provincial BiU Posting 
Co. V. Low Moor Iron Co., 78 L. J. K. B. -loQA 
702, to be a fixture, and to have become l^JZU 
physically part of the soil; but to be a ten- 
ant's fixture removable during the term. — 
In the absence of express stipulation to the 
contrary a mortgagor in possession has the 
right to permit trade' fixtures to be put up and 
removed from the mortgaged premises pro- 
vided they are removed before the mortgagee 
takes possession, but the right of removal 
ceases when possession is taken by the mort- 
gagee. — The mortgagee of the land obtained 
final order of foreolosnre decreeing that the 
mortgagor and all persons claiming through 
or under him in possession of the land sbould 
give up possession to the mortgagee within 
20 days of the service upon them of a copy of 
said order; and obtained a certificate of 
title to the land. It was held that defend- 
ants would have the said period of 20 days 
within which to remove said advertising 
board. 

Credit Fonder Franco-Canadian v. 
Lindsay-Walker Company, [1919] 
2 W. W. R. 385 ; 12 Sask. L. R. 
336. 



nmde fixtures — ^Hew tenant 
ins interest of former tenant — Hew 
lease to new tenant — ^Farther assign- 
ments of tenancy — Assicnatent by 
tenant for benefit of creditors — Ri^bt 
of assignee to fixtures. — Where parties 
purchased a tenant's interest on leased pre- 
mises including trade fixtures, and shortly 
thereafter took a new lease of the premises 
from the owner, and the trade fixtures passed 
through the hands of a numi>er of tenants 
through assignments or " reorganizations," 
and the last tenant made an assignment for 
the benefit of creditors to the defendant who 
gave a disclaimer, it was held that the fixtures 
belonged to the defendant, and that he had 
the right to remove them within the three 
months* delay j^ven by s. 55 (1) of the Credi- 
tors' Trusts Deeds Act. — ^The Court found 
that there was never any formal surrender of 
lease; sudi surrender as there was by opera- 
tion of law only; the circumstances bringing 
the case within the exception suggested in 
Leschallas v. Woolf, [19081 1 Ch. 641. 

WintenMtte v. Taylor, [1919] 2 W. 
W. R. 882 (B.C.). 



IV. ]>uration of Tenancy. 



AKreen&ent in sprinc tbat tenant to 
crop land on sbares for tbat year — 
No tin&e fixed for giviiikg up possession. 

— Defendant cropped plaintifTs land on shares 
in 1917, and in the spring of 1918 agreed to 
do so again that year. Plaintiff was trying 
to sell the land, as defendant knew, and dur- 
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* ing the summer sold it. No time had been 
fixed for defendant to pve up possession. — 
Held, (reversing judgment of Morrison, 
D.C.J. ), that tiiere was no necessity for con- 
cluding that the share of the crop was an an- 
nual rent, and that that made the tenancy 
one for a year; defendant was entitled to 
such occupation as was necessary to put in 
and harvest the crop for 1918; as there was 
no grain in 1918 by reason of frost and de- 
fendant stacked the crop for green feed, when 
this was completed defendant had no greater 
riifht than that of a tenant at wiU. 

Fletcher v. l^yons, [1919] 3 W. W. 
R. 381 (Alta.) ; 48 D. L. K. 
365. 

licase for 14 montlui — Rent pajable 
■umti&ly — Tenant oTorboldini; and 
payins rent monthly — Tenancy front 
year to year — " Term of Tears " — Pay- 
ment of rent to mnnieipality, taxes 
beins in arrear. — L. leased land to M. 
for a term of 14 iponths, at a fixed sum for 
rent payable every month. M. went into pos- 
session, and when the term ended remained 
in possession, without a new lease or agree- 
ment, still paying rent monthly: — Held 
(Latchford, J., dissenting), that M. was a 
tenant from year to year. — Right v. Darby 
(1786), 1 T. R. 159, and Young v. Bank of 
1323 ^^^^ ^^^^^ (1915), 34 O. L. R. 176, appHed 
and followed. — Per Riddell, J.: — ^The land- 
lord, allowing the taxes to be in arrear, must 
be considered to have known that the rent 
might be paid to the municipality and to have 
impliedly agreed that payments made to the 
municipality should <be regarded as payments 
to himself. — In order to have a " term of 
years " it is not necessary to have a year, nor 
any part of a year, mentioned — so long as 
tiie term is certain, it is what is technically 
called a ** term of years." — Per Latchford, 
J. : — ^No word in the lease pointed to a yearly 
tenancy; the term itself was expressly meas- 
ured in months; the rent fell due at the end 
of each month, and was paid mondi by month. 
To imply a renewal from year to year would 
be to assume a characteris^c which never had 
existed. The tenancy being by the month, 
only a term from month to month could Ibe 
properly implied. 

Re Lyons and MoVeity (1919), 46 
O. L. R. 148 ; 17 O. W. N. 56. 



V. I. Bent — Generally. 

10OJ Aotion for rent — Tenant abandoning 
lu^ premises — Want of repair — Right to rent — 
Counterclaim — ^Damages — Absence of coven- 
ant to repair. 

Scott V. Parade (1919), 15 O. W. 

N. 441. 

Asroement for lease — Rent to be fixed 
by arbitration — Liability of tenant to pay 
1325 ^* "^^° ^ rental fixed — ^Liability continuing 
until forfeiture of lease — Recovery in action 
of sum representing rental and unpaid taxes 
with abatement. [See 1317.] 

Toronto General Hospital Trustees 
V. Salnston (1919), 15 O. W. 
N. 333 ; 16 O. W. N. 167 ; 47 D. 
L. R. 324. 



Oeonpation — ^Valme of it — ^Damases — 
Costs — ^Appellate trilmnal — Diseretion 
--C. O. 1053, 1608; C. P. 640.— Where 

a tenant has, without colour of right, resisted 
a demand upon him to pay his rent or vacate, 
and he has been condemned in consequence, 
there is no question but what he should 
incur a further penalty for the annoyance 1326 
be has caused, but the damages should be 
assessed in the light of his good faith and 
freedom from fraudulent conduct, and such 
damages should be confined to those which, 
might have been foreseen at the time. — ^Un- 
less for grave error or apparent injustice, a 
Oonrt of Appeal should not interfere with 
the appreciation of damages arrived at by the 
Court of first instance. 

Friedman V. 8t, Charles (1918), 27 
Que. K. B. 563. 

Foreelosnre of agreement of sale — 
Party in possession olaimins nnder as- 
■iSAments of agreement — Not made 
party in the notion — Notified of pro- 
eeedings — Remaining in possession — 
Liability for rent. — Vendor of land ob- 
tained a Court order cancelling the agree- 
ment of sale because of default in payment of 
the purchaseprice. Certain persons who i Q07 
were in possession claiming under assign- ^^**^ 
ments of the agreement were not made par- 
ties but were served with the order r^isi, but 
took no proceedings and on the order being 
made cancelling the agreement were notified 
thereof and to vacate the premises or pay a 
specified rental. They remained in nossession 
claiming rights in the land and objecting to 
non-joinder as defendant. — Held, they were 
liable to pay for use of the prenuses. 

Waters v. Currie et a/., [1919] 3 
W. W. R. 525 (Alta.). 

Lease of a farm — Rental — When 
due — Interpretation — O. C. 1013. — 

Where, in the lease of farm dated 11th Sep- 1 qqq 
tember, 1916, it is covenanted that the rental ^O^tO 
shall be payable " at the commencement of 
March," witiiiout further accuracy, the rental 
is payable, after the first crop, in March, 
1918, and not in March, 1917. 

fif*. James v. Perrier (1919), 25 R. 
L. U.S. 238 (Que.). 

Pkaotiee — ^Attachment for rent — De- 
elaration filed at oflloe of Oonrt — De- 
lay for snnimons — ^Partial remoTal of 
fnmitnre — Fntnre rental — Conserva- 
tory attaehment— G. P. 175, 000, 052, 
053, 054, 1163. — In attachments for rent, 
wherein the summoner is returnable within 
two days, the declaration need not be filed 
in the office of the Ck>urt before the third 
day from the date of service of summons. If 1 QQQ 
prejudice be suffered thereby, the Court will •*"*^^*' 
order the service anew of the declaration. — 
Where the tenant has removed part of his 
furniture and is about to take away the 
remainder, the lessor at one and the same 
time or alternately, may sue out an ordin- 
ary attachnoent for rent or attachment for 
rent in recaption. — In such event, one or 
other of these remedies may be adopted as 
a conservatory attachment, even though no 
rent be due, for the sole purpose of safe- 
guarding the lessor's privilege for future 
rental. 

Poulin V. Laroche (1919) 28 Que. 
K. B. 458. 
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V. 2. Crop — Beat. 

Crops — Seed mipplied by merehants 
to teiuu&t of farm — Agreement — Crops 
to lie property of merchants — RiKbt of 
landlord nnder prior agreement or 
lease to portion of all crops srown — 
Crops forming part of land nntil sever- 
ance — ^Taking by mercbants after sot- 
eranoe — Conversion. — On the Ist March, 
1917, the plaintiff leased his farm to S. for 
a year, S. payim? $1 and statute labour 
taxes only, but also afirreeing to allow the 
plaintiff *' one-third share . . .of the whole 
crop of the different kinds and qualities which 
shall be grown upon the . . . demised 
premises." On the 12th April, 1917, S. made 
an agreement with the defendants (seed- 
merchants), under which he received from 
them 24 buErhels of pease, for seed, agreeing 
that " the crop growing, and in all its con- 
ditions, should be and remain at all times 
the property of the defendants,** who were 
to be at liberty to supervise the same before 
and after harvest; and, upon harvesting, the 
entire crop was to be delivered to the de- 
fendants, who would pay him $2 per bushel 
for the produce, less |2 per bushel for the 
seed supplied. The crop grown, though sup- 
ervised by the defendantsr. was, harvested by 
S., and an adjustment took place between ^. 
and the plaintiff by which 40 bushels of 
pease, the plaintiff's share of the pease pro- 
1330 duced, after deducting 24 bushels to be al- 
lowed for seed, were delivered to the plain- 
tiff and placed by him in a building on the 
farm. The defendants, on the 0th November. 
1917, broke into this building and removed 
the pease, claiming them under their agree- 
ment with S. : — Ueldy that the plaintiff was 
entitled to succeed in an action for the con- 
version of the 40 bushels of pease. ■ — Per 
Meredith, C.J.C.P., and Britton, J.: — When 
the lease was made, the iplaintiff acquired a 
right to one- third of all crops grown by S. 
on the plaintiff's land, without any ri^ht in 
S. to make for the plaintiff, as well as himself, 
the asrreement which he made with the de- 
fendants. — Per Latchford, J. : — When S. made 
the agreement with the defendants, he had 
not the power to transfer to them what he 
had previously transferred to the plaintiff. 
The defendants' entry was a trespass, and 
their removal of the pease a conversion. — 
Burnett v. McBcan (1858), 16 TJ. C. R. 466, 
referred to. — Per Middleton, J.: — Although 
under the agreement with S. the property in 
tlie seed pease remained in the defendants, 
it wasr contemplated that the pease should 
be sfown upon the plaintiff's farm. When 
these pease were sown, or at any rate when 
grown, they became part of the land. — Quic- 
quid plantatur solo solo ccdit. The crop dur- 
ing the whole time of its growth was not a 
chattel, but remained part of the land. S., 
by virtue of his tenancy, had the right to 
cut and harvest the crop, and so convert it 
into a chattel, and upon its severance it be- 
came a chattel, and then became vested, in 
accordance with the terms of the agreement 
between S. and the plaintiff, which alone 
gave S. the right to cut it, and an undivided ' 
third was the property of the plaintiff. 
Crops growing on land are part of the land, 
but it is open to the owner of the land, at 
any rate when the crops have reached ma- 
turity, to treat them as chattels. Here the 



plaintiff never agreed to treat this crop as 
chattels except upon the terms that he should 
be entitled to an undivided one- third of the 
crop when converted into chattels. — Review 
of the authorities. 

McArthur V. Niles, Umited (1919, 
4r> O. L. R. 280; 16 O. W. N. 46; 
48 D. L. R. 45. 
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VI. 1. Who May Distrain. 

lioase — Option to purchase — Condi- 
tional pajmient of rent — B^linqnish- 
ment of option. — The Town of Cobourg by 
an agreement giving a wire company an op- 
tion for five years to purchase land leased 
the premises to the company for that period 
at an annual rental payable at its expiration 
if the purchase was not completed or, pro 
ratOy at any earlier period at which the 
option was relinquished, sucb rent to be paid 
prior to removal from the premises of the 
compan3'*s plant and machinery. At the end 
of three and one-half years the company sold 
some of its machinery and was negotiating 
with a junk dealer for sale of the rest, when 
the town distrained for rent claimed as due 
under the agreement, and the contents of 
the company's factory were seized and sold. 
In an action claiming damages for illegal dis- 
tress. — Held, that as the option to pur- 
chase had not been relinquished no rent was 
due and the distress was illegal. 

Town of Cobourg v. Cyclone Woven 
Wire Fence Company (1919), 57 
S. O. R. 289: 44 D. L. R. 34 (S. 
C. Can.— Ont.). 

Right of distress hj assignee of rents 
— Rents not assigned qna rents — Bight 
of distress hj assignor. — If rents are 
specifically assigned qua rents the assignee 
may distrain therefor, but an assignment of 
" all the debts, accounts and moneys due 
or accruing due." etc., although such debt9 
consist only of rent, is not sufficient to en- 
able the assignee to distrain. Nor does 
the inclusion in the assignment of " all con* 
tracts, securities, bills, notes and other docu- 
ments ... in respect of the said debts 
. . . " have the effect of assigning the 
lease. A lease is not a security but merely 
a deed or instrument out of which rent 
rises. — In view of such assignment the as- 
signor was held not entitled to make dis- 
tress for the rents^ in his own name for his 
own benefit. The claim tbat his seizure was 
made as agent for certain mortgagees was 
rejected on the evidence because it was for 
an amount greatly in excess of the mort- 
gagees' claim for rent which dated only from 
the time when notice to attorn was given. 

In re the Companies Winding-up Or- 
dinance; In re Edmonton Law 
Stationers {In Liquidation), 
[19191 2 W. W. R. 869 (Alta.) ; 
48 D. L. R. 344. 

Assignment of dehts — Not passing 
rent qna rent — No right in assignee to 
distrain. — ^Under an assignment of " all the i ooq 
debts, accounts and moneys due or accruing -^OOO 
due." etc., rent owing, while it may paser 
as an ordinary debt, does not pass as rent, 
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and there is no right in the assignee to dis- 
train. 

In re Edmonton Lato StationerSy 
Limited (in Liquidation) and the 
Canadian Bank of Commerce, 
[1919] 3 W. W. R. 406 (Alta.). 



sell it to another person. If he does so, he 
will have to account for the value of the 
furniture to the tenant less the amount of 
rent and damages due bim under the lease. 

TUi V. Desnoyera (1918), 54 Que. 
S. C. 348. 



VI. 2. What May lie Distrained. 

Conditional sales — Seisnre under dis- 
tress by landlord of goods subject to 
lien note. — Where goods are beld by a 
tenant subject to a lien note the landlord 
can seize under distress only the interest of 
the tenant in the goods, that is, he can only 
seize subject to the lien-holder's ri^ht in the 
goods. The landlord is not one of those pro- 
tected by s. 1, c. 145, R. S. S. 1909, and 
the fact that the affidavit of bona fidea does 
not comply with that Act does not avail him. 
If therefore the landlord has seized and the 
]^334 S^^^ ^^^ demanded by the lien-holder (the 
latter being entitled to retake them from the 
tenant) the landlord should surrender them 
or pay the amount of the lien. His refusal 
to do so is eonversion. — Where after such a 
refusal on behalf of a landlord to deliver the 
goods to the Ifen-bolder, the goods were seized 
under execution, which seizure was, in inter- 
pleader proceedings, held good as against the 
lien note, the latter being defective as 
against the execution creditors, but which 
defect would (it was held) have been cured 
by repossession before such seizure under 
execution had the landlord allowed the lien- 
holder to retake the goods, the landlord 
was held liable in damages for the amount 
lost by the lien-holder, including certain costs 
of such interpleader proceedings. [See next 
case.] 

Theatre Amuiement Company t Lim- 
ited v. Reid and Drackei, [1919] 

1 W. W. R. 482 (Sask.). 

Goods subject to lien note — Risbt of 
landlord to distrain and bold until 
tenant's interest tberein sold. — A land- 
lord in distraining against a tenant is entitled 
to seize goods which are subject to a lien note 
and as against the holder of the lien note to 
keep possession of such goods until the ten- 
ant's interest therein is sold. — ^Judgment of 
^ ^^^ McKay, J.. [1917] 1 W. W. R. 482. reversed. 

1 335 — Per Haultain, C.J.S.. : Even if the refusal 
of the landlord to give up possession to the 
lien-holder were wrongful, damages suffered 
by the Hen-holder through losing an inter- 
pleader issue against execution creditors by 
reason of defective registration of such lien 
note, which loss he might have avoided had 
he seized the goods at the time the landlord 
refused bim possession, are too remote for the 
lien-holder to recover against the landlord 
for such refusal. 

Theatre Amusement Company, Lim- 
ited V. Reid and Bracket, [1919] 

2 W. W. R. 63; 12 Sask. L. R. 
174 ; 46 D. L. R. 498. 

Hirinc of tbingrs — ^Abandonment of 
premises — Rigbt of landlord — Sale of 
elfeets on premises — Set-olf — Damages 

1336 — C. O. 1188? O. P. 76.— A landlord can- 
not go into the premises, vacated by his ten- 
ant, take possession of the furniture and 



VI. 4. Tbe Distress. 

Obtaining aeoess to premises — Ro- 
moTsl of obstructions front door beld 
illegal — Damages — Reduction of — De- 
preciation in value of goods distrained. 

— Defendant obtained access to premises oc- 
cupied by plaintiff as his tenant through a 
door in a partition separating plaintiff's 
premises from premises occupied by B. The 
door at one time was used as a means of com- 
munication between the permises on each side 
of the partition, but B., for his own protec- 
tion, had placed a latch on his side of the 
door and had placed obstructions to prevent 
entry from the otl>er side. — The obstructions 
were removed and the latch unfastened at the •■ qor? 
request of defendant, and defendant's bailiff AOOi 
entered Uirough the door and distrained upon 
plaintiff's goods. — Held (Chisholm and Long- 
ley, JJ., dissenting), that the entry effected 
in the way stated was clearly illegal and 
plaintiff was entitled to damages for the goods 
taken and sold.— Per Mellish, J.: The fact 
that defendant, in effecting entrance to the 
premises where the goods distrained were situ- 
ated, was assisted by B. who might himself 
have had the right to remove the obstructions, 
made no difference so far as the liability of 
defendant was concerned. — Held, that the 
fact that the goods distrained had become de- 
preciated in value by exposure to the weather 
since they were purchased by plaintiff called 
for a reduction in the amount of damages 
allowed on tbe trial. [See next case — re- 
versed.] 

Douglas v. McKay et al. (1919), 52 
N. S. R. 201. 



Rent — _ 
trance by otber tban usual mode* — D. 

was tenant of one part of a building and B. 
of the other. The parts were separated by a 
partition in which was a door at one time 
used in common, but B. had fastened it with 
a hook on his side and fitted into it the frame 
of a second door against which he placed a 
case of type. A bailiff with a distress war- 
rant against D. for rent could not obtain 
entrance to his premises by the ordinary mode. 
He went on the premises occupied by B. and 
induced him to remove or allow to be re- - goo 
moved the case of type and the extra door, ioOO 
and then entered D.'s premises by lifting tbe 
hook on the door in the partition and open- 
ing that door. He levied the distress, and 
in an action by D. claiming damages for 
illegal distress and trespass: — Held, that B., 
having the right to remove the obstruction to 
entrance into the other part of the building, 
it was immaterial whether he did so himself 
or allowed the bailiff to do it : and that after 
such removal entrance to D.'s premises was 
made without a breaking, and the distress was 
legal. Oould v. Bradstock, 4 Taun. 562, ap- 
plied. [52 N. S. R. 201, reversed.] 

MoKay v. Douglas (1919). 57 S. C. 
R. 453: 44 D. L. R. 570 (S. Ct. 
Can.— N.S.). 



435 



LAirSLOBD ASB TENAST. 



436 



1339 



1340 



Apartatent niite — ** Breakini; in " — 
** Outer door." — ^A door connectint? a suite 
of rooms occuped exclusively by a tenant in 
an apartment house with a hall used in 
common by' the tenants of different suites 
in the building and leading to the main 
entrance to the building is an " outer door," 
which may not be broken opeh by a landlord 
in making a disrtress for rent. 

Welch V. Kracovsky, ri91&] 3 W. 
W. R. 361 (B.C.). 



VI. 9. 8ale« 

Sale of soodfl distrained for rent — 
Dnty to seonre best priee obtainable — 
EzoessiTe distress — ^E^ldenoe of valne — 
Iiandlord bidding at sale — Damages. — ^A 

landlord who proceeds to sell the goods of 
his tenant distrained upon for rent is bound 
to endeavour to secure the best price ob- 
tainable for them. — Where it appeared from 
the evidence that the distress was excessive; 
tbat the goods, taken at cost price, were 
worth 1500 ; and they were disposed of for a 
sum much below their actual value, and that 
the landlord himself was a purchaser at the 
sale, and subsequently disposed of the goods 
so purchased at private sale, the Court de- 
clined to interfere with the judgment entered 
by the trial Judge in plaintiff's favour for 
$300 damages. 

Duchemin v. McKay (1919), S2 N. 
S. R. 225. 



Vm. Repairs. 

Hiring of tbings— Fire— IdabiUty ef 
lessee — ^Pkresnmption — O. O. 1620. — ^The 
1 9A1 presumption against the lessee in case of fire 
1041 in the premises occupied by him is of no 
effect when he clearly establishes there was 
no fault on his own part or on the part <^ 
those for whom he is answerable. 

Henry v. Ward (1918), 28 Que. 
K. B. 159. 

lioase of bonse — Water pipe — ^Bad 
drains — Daniage — ^Liability of tenant — 
O. O. 16, 24. — ^Where a tenant leaves the 
1 QAO i^i'^e^ premises, he should turn off the water 
ko'kA and drain it out of the pipes; if he neglects 
this precaution he is liable for the damages 
that may be caused to the owner through the 
breaking open of the pipes and the flooding 
of the house. The tenant also must leave 
the house in a cleanly condition. 

Commercial Properties, Ltd. v. Leduo 
Company, (1917), 54 Que. S. C. 
392. 

Hegligenee — Demised bnilding 
bnmed tbrongb negUgonee of tenant's 
servant — ^Idability in damages. — ^A ten- 
ant from year to year is not liable to his 
landlord in damages for destruction of de- 
1 ^^^ mised buildings by fire owing to the negli- 
LOrkO gence of the tenant or his servant (nor la 
such servant liable to the landlord where the 
fire is through the servant's negligence) at 
any rate in the absence of gross negligence. 

Paul V. Currah and PhiUp, [1919] 
2 W. W. R. 359 ; 12 Sask. L. R. 
278. 



OAee bnilding — Obligation of land- 
lord to ligbt stairways — Floor in oflee 
bnilding rented to olnb — Injnry to elnb 
member tbrongb falling do'wn nn- 
ligbted stairwajr — City by-law requir- 
ing ligbting at fire escapes — ^Wbetber 
available to plaintiff. — ^Even where under 
the terms of a lease there is on implied obliga- 
tion on the landlord to keep the staircases in 
the rented building in repair, he is not also 
necessarily bound to keep them lighted (per 
Cayley, C.C.J., [applying Huggett v. Uier», 
[1908] 2 K. B. 278; 77 L. J. K. B. 710, and 
distinguishing Miller v. Hancock, [1893] 2 
Q. B. 177; 69 L. T. 214], affirmed by Mac- 
donald, C. J. A., Martin and Bberts, JJ.A., 
McPhillips, J.A., dissenting). — A city by- 
law providing that '*The owner of any 
theatre . . . office building, or any pub- 
lic building requiring fire escapes, shall pro- 
vide the same with indicating lights at all 
fire escapes, and shall at ail times adequate] v ^ *>aa 
light all lobbies, halls and corridors . . . H>^^. 
held to be intended to provide protection to 
tenants and occupants of such building in case 
of fire and, therefore, not one which could be 
invoked in an action for personal injuries 
resulting from falling down an unlighted 
stairway (Per Cayley, C.C.i., affirmed by 
Macdonald, C.J.A., Martin and Eberts, 
JJ.A.: McPhillips, J.A., dissenting).— The 
plaintiff was a member of a elnb which 
rented the fourth floor of an office building of 
which the defendant had become the owner 
under foreclosure proceedings. At 8.30 in the 
evening the plaintiff left the club rooms and 
rang For the elevator. It not coming, he 
walked down the stairway. The stairways and 
corridors were under conti*ol of the defend- 
ant, and were at the time, lighted only upon 
the third and fourth floors, so that after leav- 
ing the third floor the plaintiff found himself 
in darkness, and, not knowing that at the mez- 
zanine floor there was a change in the direc- 
tion of the stairway, fell down the flight of 
steps leading to the ground floor and was in- 
jured. In an action for damages, Cayley, 
C.C.J., applying Huggett v. Miers, [1908] 2 
K. B. 278, 77 L. J. K. B. 710, non-suited the 
plaintiff. The plaintiff appealed. — Held, per 
Macdonald, C.J.A., Martin and Bberts, 
JJ.A. : McPhUlips, J.A., dissenting, that the 
appeal should be dismissed. 

MoKinlay v. Mutual Life Anurance 
Co. of Canada, [1919] 3 W. W. R, 
1002 ; 25 B. C. R. 6 ; 43 D. L. R. 
259. 

Iioase of part of bnilding— Injnry to 
goods of sublessee by bursting of steant 
pipe — Heating of wbole bnilding 
undertaken by tenant of anotber part 
— ^Duty of landlord — ^Reasonable ei 
NegUgenee — 8ie ntere tno ut alieni 
non laedas — Covenant of tenant to 
pair — "Warranty of fitness — l>uty of -. - 
tenant operating beating plant. — Part 184o 
of a building was let by the defendant E. to 
the defendant G., and another part to the 
defendant company. The plaintiff was sub- 
tenant of G. of part of the part of which G. 
was tenant. By the terms of the lease to 
G., E. agreed to heat the " premises during 
all lawful working days to a reasonable ex- 
tent, but will not be responsible for dam- 
ages . . . if the parties under contract 
with the lessor to heat said building fall to 
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do &K>, until he shall have reasonable notice 
. . ." By the termg of the lease to the 
company, it was to heat the building. The 
•plaintifrs sublease contained a provision that 
heat would be furnished as specified in the 
lease to G. All the parties knew of the 
terms of the lease to the company, and that 
heating of the building 'and the heating 
appliances were to be under the control and 
management of the company, subject to the 
right of E. to take over the heating in certain 
evenfa?. The action was brought to recover 
damages for the loss sustained by the plain- 
tiff owing to the bursting of a steam-pipe, 
part of tiie heating apparatus of the build- 
ing, in the room occupied by him : — Heldf 
that, if the defendant E. owed any duty to 
the plaintifif, it was not an absolute duty, 
but merely a duty, in the operation of the 
heating system, to take reasonable care to 
see that the heating appliances were in and 
were kept in such a state of repair that 
injury would not result to the occupants of 
the part of the building leased to G. from 
the operation of the heating system — in other 
words, not to be negligent in the perform- 
ance of that duty. — Ilart v. Rogers, [1^161 
1 K. B. ft46, distinguished. — Dunsier v. 
HoUis, [19181 2 K. B. 795, approved.— The 
heating plant was being operated for the 
^benefit of the plaintiff and G. as well as 
that of the landlord; and the maxim 9ic 
uiere iuo ui aJienum non IcedoM did not apply. 
— ^The principle of the decision in Rylandi v. 
Fletcher (1868), I* B. 3 H. L. 330, was not 
applicable. — ^Review of authorities. — The 
iq^fv doctrine estaiblished by Rylanda v. Fletoher 
•**'^^ is subject to several qualifications, one of 
which is that, '* where a man uses his land in 
the ordinary and reasonable manner of use, 
and damage hapi>enfir to his neighbour with- 
out wilfulness or negligence, no action lies:" 
Om V. Bdouin (189445), Tl L. T. R. 762, 
763; 72 L. T. R. 579.— By the lease from 
B. to G., the latter covenanted with E. "to 
repair, reasonable wear and tear, lightning 
and teiapeat only excepted:" — Held, that, 
although the plaintiff bein^r only a sub- 
lessee of part of the premises, did not incur 
any liability to E. on the covenant, he took 
subject to the obligation of G., and had no 
right to look to E. to repair any part of the 
demised premises. The plaintifiF and G. took 
the premises as they were; and, in such cir- 
cumertances, a tenant is not entitled to claim 
from his landlord damages for loss sustained 
owing to the defective condition of the prem- 
ises when let, or to any want of repair 
arising during the term. If the heating 
appliances in the premises demised to G. 
were out of repair or became so during the 
term, no liability to repair attached to the 
landlord. — HeUt also, that no negligence on 
the part of E. was proved. — Held, also, that 
a landlord does not, in the letting of such a 
building M E. let, warrant that the build- 
ing is reasonably fit for the purpose for 
which it is intended that it shall be used: 
the tenant takes it as it is, and the landlord 
is under no obligation to repair or to make 
good anything that is found to be defective 
or out of repair. — Barker v. Ferguson (1908), 
16 O. li. R. 262, approved. — The action was 
dismissed as against all the defendants: no 
case was made against G. ; and the case 
against the company failed for the reasons 
given in dealing with the case against E., 
and for the additional reason that the com- 



pany owed no duty to the plaintiff except 
the duty, in operating the heating plant, to 
do him no intentional injury. — Judgment 
of Latchford, J., aflirmed. [See 1648.] 

Hess v. Greentoay (1919), 45 O. L. 
R. 650; 48 D. Xj. R. 630; 16 O. 
W. N. 300. 

Teiumt's responsilillity — Ice on roof 
and In gatterm — DamaKos — C. O. — Where, 
by hisr lease, a tenant is held to the duty of 
keeping the roof and gutter of a dwelling ^ q^a. 
free from ice, and, in the carrying out of 1040 
the obligation, the tenant, by the use of a . 
sharp instrument, damages the landlord's 
property, he will be held answerable there- 
for. 

Klein v. Oabias (1918), 25 R. L. 
n. s. 219 (Que.). 

'Written lease — Protest — Parol 
evidence — O. O. 1067, 1070, 1283, 
1614. — Unless by prior protest to /io so, a -. q ._ 
tenant, under written lease, cannot claim iO^i 
damages from the landlord for failure to put 
the premises in ha/bitable condition. — ^When 
the lease is in writing, such protest should 
be in writing. 

Desloover V. Mansfield (1918), 25 
R. L. n. s. 155 (Que.). 



XI* OoTonants and Olansee — ^Interpre- 
tation. 

Action by landlord for declaration 
of forfeiture of lease, for rent, dam- 
ases for breaches of coTenants, and 
other relief — ^Waiver of forfeiture I17 
clalniins rent accrued after forfeiture 
and forfeiture in same action. — In this 
action the plaintiffs (landlords) claimed 
against their tenants: (1) a declaration of 
forfeiture of the lease for altering the build- 
ing on the premises in breach of the coven- 
ant to repair and for subletting without 
leave in breach of another covenant ; (2) all 
arrears of rent; (B) damages for the said 
breaches of the covenant to repair ; (4) 1 040 
metne profits ; (5) further and other re- '■^^^ 
lief. The rent claimed accrued after all the 
acts upon which forfeiture was hypothecated 
had been committed: — Held (Rose, J., dis- 
senting), that, the acttf alleged as justifying 
forfeiture not being continuing acts, the 
plaintiffs, by claiming both rent and forfeit- 
ure in the same action, had waived the for- 
feiture. There was no act unequivocally 
shewing that the landlords insisted upon the 
forfeiture until the action was begun by the 
issue of a writ. The abandonment at the 
trial or later of the claim for rent could not 
reinstate the forfeiture. — Sevan v. Bamett 
(1897). 13 Times L. R. 310, approved and 
followed. — ^The change made by the defend- 
ants in the building could not lawfully have 
been made, it was admitted, without the con- 
sent of the plaintiffs. The plaintiffs did con- 
sent to a clMinge in the external front of the 
building by making a one-store entrance with 
one door; but the defendants made a two- 
store entrance with two doors: — Held, that 
the difference was substantial, and the de- 
fendants were wrongdoers: if the building 
was better than it would have been had the 
change been limited to what was consented 
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to, that did not help the defendants: the 
plaintiffs were entitled to damages for the 
wrong done : and the damages were aa^ssed 
by the Appellate Oonrt at $200, subject to a 
reference if either part desired it.— ^The dam- 
ages for subletting without leave were merely 
nominal, and need not be considered. — ^The 
plaintiffs, upon their appeal from the judg- 
ment at the trial, which dismissed the action, 
abandoned their claim for rent, and were 
held to be in strictness barred of the right 
to recover it; nevertheless, in order to do 
justice, the Court offered to put them in 
the same position as if they had appealed 
as to rent, and to give them judgment for 
the gales which had accrued before the com- 
^ QAQ mencement of the action, which had been 
ltJ4o paid into Court. — And held, that there 
should be no costs of the action down to and 
inclusive of the judgment at the trial. If 
the plaintiffs should be willing to accept a 
judgment barring them of the right to rent 
due before action, they should have the costs 
of the appeal : but. if they took judgment 
for the rent, they should, as a term upon re- 
ceiving an indulgence, pay the defendants's 
costs of the appeal. If the plaintiffs should 
accept the rent, the money paid into Court 
should be paid out to them, less the defend- 
ants' taxed costs of the appeal, which should 
be paid out to thiem. If neither party desired 
a reference, the plaintiffs should have judg- 
ment also for $200 in full of all damages for 
breaches of covenants, without costs : if a 
reference should be taken, the costs thereof 
should be in the discretion of the Master, 
and judgment entered accordingly. [15 O. W. 
N. 10, varied.] 

Straus Land Corporation, Limited v. 
International Hotel Windsor, Lim- 
ited (1J>19). 45 O. I.. R. 145: 15 
O. W. N. 411 ; 49 D. L. R. 519. 



Breaob of oovenants in lease — Fail- 
ure to rid land of nozions weeds — ^Re- 
lief from forfeiture. — Where a lessee 
covenanted to rid the demised premises of 
weeds and to farm said premises in a proper 
and husbandlike manner, breach of said cove- 
nants by allowing the land to be infested 
with weeds was held {per Harvey, C.J., and 
Ives, J.) under the Land Titles Act to create 
a forfeiture against which the Court should 
not relieve, and (per Beck and McCarthy, 
J J., sustaining judgment of Simmons, J.) to 
be excusable under the circumstances of the 
case (exceptional weather conditions, etc.) 
so as to justify the Court in relieving from 
forfeiture. 
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Warner v. Linahan, [1919] 2 W. W. 
R. 94 ; 14 Alta. L. R. 432 ; 46 D. 
L. R. 31. 

Breach of covenant — Nonpayment of 
rent — Forfeiture — Notice — Rights of 
1Q^n P'*'*^®^ ^^ lessee — Tender of overdue rent — 
LoOU — Absence of privity — ^Relief against forfeit- 
ure — Parties — Injunction — Interim 
order. 

Ping Lee v. Crawford (1919), 17 
O. W. N. 201. 

Lease of farm — ^Action hj landlord 
1 QA1 '^' breaches of covenants — Failure of 
lOOl claims for want of repair and bad hus- 
bandry — Claim for breach of covenant 
^, ** not to cut down timber." — By an 



indenture, purporting to be made under the 
Short Forms of Leases Act, R. S. O. 1914, a 
116. the plaintiff leased a farm to the de- 
fendant for two years from October, 1917, 
with a right of renewal for three years more, 
at the option of the defendant. The plain- 
tiff brought this action to recover damages 
for breaches of covenants in the lease and for 
a declaration of forfeiture: — Held, that, 
though a small part of the land was not 
ploughed 6 inches deep, as required by the 
lease, there was no evidence that the plain- 
tiff's reversion would, at the expiration of 
the lease, be damaged or depreciated in value ; 
and the plaintiffs claim upon that ground 
was dismissed. — The daim that the house 
was not kept in repair was not pressed and 
was also dismis.<«ed. — The covenant " not to 
cut down timber *' was expanded, by force 
of the Short Forms of Leases Act, into a 
covenant not at any time during the term to 
cut down or destroy. " without the consent 
in writing of the lessor, any timber or timber 
trees, except for necessary repairs, or fire- 
wood, or for the purpose of clearance as 
herein set forth." There was nothing in the 
lease setting forth what timber trees mis^bt 
be cut for repairs, firewood, and clearance:-- 
Held, that the words ** as herein set forth " 
applied to the exception: and the exception 
was inapplicable in this case. — Qucere, 
whether the words *' as herein set forth " re- 
ferred only to " clearance *' or to " repairs " 
and "firewood" also. The rule that punctua- 
tion is not conclusive referred to. — The de- 
fendant in fact cut down for firewood 51 
trees, 48 of which were Umber trof-s, and 
pleaded the consent of the plaintiff therefor: 
— Held, upon the evidence, that the defend- 
ant had no leave or license to cut the timb<»r 
so cut or any timber upon the farm. — The 
defendant could not justify his acts under 
the exception in the covenant: they wi»ro 
unnecessary and were not authorized either 
by the terms of the lease or by dny consent 
given orally. — The defendant's acts were in- 
jurious to the reversion and amounted to 
"waste." — Review of the authorities. — Al- 
though an injunction was not asked for 
in the pleadings, it was asked for at the 
hearing, and should, under s. 17 of the 
Judicature Act, R. S. O. 1914. c. 56, be 
granted, to restrain apprehended waste or 
trespass. — Under s. 20 of the Landlord and 
Tenant Act, R. S. O. 1914, c. 155, the plain- 
tiff gave notice to the defendant of the 
breaches complained of. and claimed $400 
damages: — Held, that a forfeiture should be 
declared, but that, under the discretion given 
to the Court by s. 20, relief against the for- 
feiture should be granted to the defendant 
upon payment of $320 and the costs of the 
action. — In default of payment at a time 
fixed, the forfeiture should be enforced and 
should include the defendant's right to an 
extension of the term. — The plaintiff should 
have County ' Court costs wi&out a set-off, 
except in respect of the issues as to the 
breaches of the covenants to repair and 
plough; the extra costs incurred by the de- 
fendant in respect of these issues to be set 
off against the plaintiff's costs. 

MoPherson v. Giles (1919), 46 O. 
L. R. 441; 16 O. W. N. 183. 
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liOieee making alterations — Lease .,.- « o^a 
newable on termi to be asreed on. — 1362 

A lease provided for certain alterations of 
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the premises to be made by the lessee for 
which lessor was to pay lessee within a cer- 
tain time the sum of $5,000, and in case a 
renewal was not granted the lessor was to 
pay the lessee the balance of the cost of said 
alterations, but not to exceed in all $20,000. 
The lease provided that lessee might on certain 
notice renew the lease for the further period 
of five years on terms to be mutually agreed 
upon. Notice o( renewal was given and the 
parties negotiated but failed to agree on terms 
and lessee then claimed the sum of $15,000, 
being the balance of the limit recoverable by 
him for said alterations. A subsequent offer 
by lessor to agree to lessee's terms was re- 
jected. — Held (aflSrming judgment of B. C. 
Court of Appeal, [1918] 3 W. W. B. 587, 
which affirmed judgment of Gregory, J., 
[1917] 3 W. W. R. 966), the lessee was en- 
titled to recover. — The question of the reason- 
ableness of the lessor in the negotiations for 
renewal was immaterial (per Anglin, Bro- 
deur and Mignault, Jff.) — A term of the lease 
entitling the lessor to retain " all improve- 
ments, alterations and flztnres . . . 
subject to the payments on account thereof 
as hereinbefore provided '* was construed as 
referring to the alterations provided for by 
the lease and not including tenant's trade fix- 
tures. 

P. Bums d Company, Limited v. 
Godson, [1919] 1 W. W. R. 848 
(S. C. Can.— B.C.) ; 58 S. C. R. 
404 ; 46 D. L. R. 97. 

liessee nrlto eoTenanted vrith lessor 
" to oare for, protect and Irrigate tlie 
trees now growing upon the said land" 
held liable for damages to grove of trees in- 
jured by his horses and cattle, although the 
trees were not shut off from the barn by any 
fence. Lessor's agreement to furnish the 
1 SftS ^^C68BtiTy material in connection with lessee's 
1.UUO covenant to "keep up fences'* held referable 
only to fences existing at the date of lease. 
Fences to protect said trees would have to 
be built by lessee at his own expense. — Les- 
sor held entitled to recover notwithstanding 
that before action begun he had held the land 
but had received only $1 on the purchaser 
price. 

Patcson V. Tangye, [1919] 1 W. W. 
R. 888 (Alta.). 
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liiability of landlord for beatins 
preniises — Protest. — A landlord, occupying 
a shop on the ground floor, is bound to heat 
it to protect his tenant occupying premises 
immediately albove. 

Bt. Germain v. Ruhin (1918) , 25 R. 
de J. 140 (Que.). 



lioase from Oro'wik — Forfeiture 
clanse — Constmotion — Not operatlTo 
nntil acted npon by lessor, — ^A provision 
in a lease from the Crown that if the lessee 
should cease to carry on mining operations 
on the premises for a certain period '* this 
demise shall become absolutely forfeited and 
1365 these presents and the term hereby created, 
and all rights . . . hereby granted . . . 
shall ipso facto at the expiration of the 
times aforesaid cease and be void as if these 
presents had not been made " held to be 
only a condition of forfeiture of which the 
lessor was not bound to take advantage, and 
until an act of the lessor esutoushing the 



forfeiture took place the term waar not ended. 
— The provision in the Placer Minlns Act 
that " no person or joint stock company shall 
be recognized as having any interest in or 
to any placer claim mining lease . . . 
unless he or it shall have a free miner's cer- 
tificate " refers to a mining lease under the 
statute and not any mining lease however 
granted. 

Quesnel Forks Gold Mining Com- 
pany , Limited v. Ward et aZ., 
[1919] 3 W. W. R. 946 (P. C— 
B.C.). 

Covenant for qnlet enjoynient — 

Breach — Eviction — Damages — Measp- 

ure of — Recovery of rents received by land- -t q/?/» 

lord from new tenants after eviction — Value 1«500 

of improvements — Value of renewal term — 

** Treaty terminating the war " — Armistice — 

Counterclaim for rent and taxes — Costs. 

Sunderland Athletic Association v. 
Toronto General Trusts Corpora- 
•tion (1919), 16 O. W. N. 293. 

Itfcase of theatre — OoTenant of lessee 
not to asslKn or sublet wlthont leave 
— Proviso that leave not to be unrea- 
sonably wlthlteld. — The company, as- 
signees of the lease of a theatre, agreed to sell 
to G. the lease and the equipment in the thea- 
tre for $5,50Q, paya'ble $1,000 down, $2,000 
'*on the date of closing," and ^,500 with 
interest *' in six weeks from said date." If 
the $2,500 was not so paid, the agreement was 
to become void, and any moneys paid were to 
be forfeited. G. paid the $1,000 and the 
$2,000 to S., acting for the firm of S. & Co., 
solicitors for the company. The lease was 
expressed to be made under the Short Forms 
of Leases Act ; it contained a covenant on the 
part of the lessee not to assign or sublet with- 
out leave, and there was a proviso tiiat leave 
should not be unreasonably withheld. The 
lease was for five years at a rent of $1,800, 
payable monthly in advance. When the 
$2,000 payment was made, S. was asked what 
would be done with the $3,000 in case the 
lessors' consent to the assignment was not 
obtained, and he stated that it would be re- 
turned, whereupon tiie payment was made. 1 Q'|7 
It was provided in the agreement that G. ^^^* 
should take possession on the date of closing 
and keep an . account of all money received 
by him and paid out until he paid the $2,500 ; 
and that the assignment of the lease should 
remain in the hands of S. & Co., and should 
not take effect until the $2,500 was paid. As 
soon as the agreement was signed, Gr. went 
to the theatre and assumed to act as owner, 
except that he handed over the receipts each 
day to the company's agent. G. had some 
altercation in or near the theatre with M., one 
of the lessors, who had agreed to heat and 
clean the theatre; and M., before the six 
weeks were up, wrote a letter to S. & Co. tell- 
ing them that no consent to an assignment to 
G. would be given, and that the company 
would be held liable for the rent. At the end 
of the six weeks an assignment of ttie lease, 
which was executed so that it could be ten- 
dered for the lessors' consent, was presented 
to them ; they refused their consent, giving 
reasons in writing for their refusal : — Held, 
that, as the assignment was not delivered to 
G., and was signed merely in order that there 
should be 8omethin|: formal to submit to the 
lessors, the mere signature of the paper for 
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»ach a purpose could not be treated as a 
breach of the covenant. — If there was an 
assi^ment by the putting of G. in possession 
pursuant to the term in the agreement, or a 
** setting-over " of the premises for the six 
weeks (see the long form of the covenant in 
the Short Forms of Leases Act, R. S. 0. 1914, 
c. 116), 80 that there was a breach of the 
covenant, the forfeiture was waived by the 
lessors— they, after G. had announced that 
he was aasignee and had been seen by M. in 
and about the theatre, having written the. 
letter insisting that the company should con- 
tinue liable for the rent,and two weeks later 
accepted the rent for the next month. Ac- 
lOfrr <3eptance of rent is a waiver of a forfeiture 
lo57 because it recognises the lease as subsisting. 
--Fitzgerald V. Barbour (190B), 17 O. L. R. 
254, 257, followed. — (2) The onus of proving 
that the consent of the lessors was unreason- 
ably withheld was upon the company; and, 
upon the evidence, the company had failed to 
discharge it. — (3) The company being unable 
to procure the lessors' assent to the assign- 
ment, their daim against Q. for specific per- 
formance must fail; and G.'s cdaim against 
the company for rescission of the agreement 
and against the company and S. & Co. for the 
return of Uie $3,000 mast sacceed.^-Oondact 
on the part of G. which led the lessors to 
believe that he would be an undesirable tenant 
afforded the company no defence to a daim 
for the return of money paid apon a consid- 
eration which had failed.— nS. & Co. were 
bound by the contract made by S., for good 
consideration, vis., the payment of the $2,000, 
to repay the money. — Winter y. Dmmerffue 
(1865-6), 14 W. R. 261, 699, followed. 

€hro8»ma>n t. Modem Theatres Lim- 
ited (1919), 45 O. L. R. 564; 16 
O. W. N. 242. 



Parol oTldenoe — Conm oacenfnt of 
proof in writinc — ^Trader — C. O. 1233. 
2260» s. 6; C. P. 286, 316.— The lease of 
a shop permits the admission of parol evi- 
dence, when the lease exceeds $50, against 
the tenant — a trader — but not in his favour. 
1368 — ^^ admission of illegal evidence is gener- 
ally held as binding when not objected to 
when proffered, but this rule does not obtain 
when such evidence is given by the adverse 
party. In such event, such evidence is against 
the witness or his party and not in their 
favour. — Examination on discovery may em- 
body a commencement of proof in writing. 

Blain v. ChevrefUs (1918), 55 Que. 
S. C. 172. 



Xn, Determination of Tenancy. 

Iieuee to ereet bnildins on land — 
lioraor to pay for Iraildins ** at tlie 
expiration of tlie said term ** — ^Ten- 
ancy determined tltroagk defanlt of 
lessee — ^Lessor not lialile to pay for 
1 ^KQ ^v^l^i^- — Lessor leased certain land to 
100«7 lessee for 10 years. It was agreed that lessor 
should have the right to immediately deter- 
mine the tenancy had to re-enter if default 
were made in payment of rent, etc. Liessee 
agreed to erect a certain building on part of 
the land, and the lease provided that all im- 
provements by lessee should become the abso- 
lute property of the lessor, subject to the 



lease, but *' at the expiration of the said 
term " the lessor agreed to purchase from the 
lessee the said building, an annual reduction 
of five per cent on the cost value thereof to 
be made for depreciation. After a little over 
three years the lessee abandoned the property 
and the lessor re-entered and determined the 
tenancy for default in payment of rent. Held, 
that the lessor was not liable to pay for the 
building. [See 1363.] 

Calgary Brewing d Malting Com- 
pany, Limited v. Williams, [1919] 
1 W. W. R. 653 (Sask.). 

Hotiee to qnlt — ^Waiver Vy aeeopt- 
anee of eKeqne — Orerboldinn Tenants 
Aet, B. ft. 1900, e. 174— drder for 
writ of poMOMion set aeide — Ooeta. — The 

effect of the acceptance of a cheqae marked 
'^Rent to November 1st, 1917," is a waiver of 
a notice to the tenant to quit and deliver up 
the demised premises "on the Ist day of Au- 1 9/tA 
gust, 1917." — HeU, that the amount of the ^^^^ 
cheque having been paid eo nomine as rent, 
and received as such, the notice to quit could 
not be enforced, and an order for a writ of 
possession made by the Judge of the County 
Court for District No. 1, under the Overiiold- 
ing Tenants Act, R. S, [1900] c. 174, must 
be set aside with costs both on appeal and in 
the County Court 

amitk y. 8mith (1919), 52 N. S. R. 

196. 

mring of tliinns — Fire — Oaneel- 
lation of lease — Repairs — C. O. 1660. 

— A lease is not to be considered as cancelled 
by fire when the damages incurred are rela- 1361 
tivel^ unimportant and the damages were 
repaired in twenty days. In any event the 
tenant thought of cancelling his lease only 
after repairs had been effected. 

Chastenais ▼. Lehel (1918), 56 Que. 
S. C. 67. 

Unsanitary dwelling — (Mfer to effect 
repairs — ^AMndonment liy leseee — ^B^o* 
eiproeal redreee — O. C. 1612« 1613, 
1641. — Where a dwelling becomes unsani- 
tary for want of repairs, the lessee, before ^q^o 
abandoning them, should seek the cancellation loD^ 
of the lease in default of the landlord effect- 
ing the necessary changes. — If the lessee so 
abandon the premises, the landlord cannot 
daim rent for the future without seeking the 
cancellation of the lease. 

Dufresne v. Tremblay (1918), 56 
Que. S. C. 235. 

IfOBflee to ereet bnildinc — ^lioseor to 
pnrehase at expiration of " tenn ** — 
Lease detemiined by abandonment and 
re-entry — ^Wkether lessor to pay for 
bnilding.— Where a lease for 10 years pro- 
vided that the lessee was to erect a certain 
building on the land and that all improve- lOAQ 
ments should become the absolute properl7 lOOO 
of the lessor, subject to the lease, but '* at the 
expiration of the said term " the lessor agreed 
to purchase the said buildinrt an annual re- 
duction of 5 per cent, on the cost value to be 
made for depreciation, and after about three 
years the lessee, having been distrained on 
and his property sold, abandoned the premises 
and the lessor re-entered it was held that die 
lessor was liable to pay for the building. 
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(Judgment of Bicelow, J. [1919] 1 W. W. B. 
653, [see 1493] reversed. 



The Calgary Bre^oing and Malting 
Company, Limiied ▼. WUUanUf 
;i919] 2 W. W. E. 919 ; 48 D. L. 
I. 224 ; 12 Sask. L. R. 318. 






liease of 1»eaoh of Iiako Erie in front 
of lot — I>esortption of lot in srant 
f^m Cro'wn — Bonndarios. — The com- 
mon law of England is not applicable to the 
Great Lakes of the Province of Ontario. The 
presumption of the common law that lands 
bordering on an inland lake extend to the 
middle of the lake, if there be any such pre- 
sumption, is, in the case of the Great Lakes, 
rebutted. Any doubt is removed by s. 2 of 
the Bed of Navigable Waters Act, R. fi. O. 
1914, c. 31. — ^The bed of I^ake Erie extends 
only to low water mark. — Stover v. La/voia 
(1906) , 8 O. W. R. 398, approved.— -iTectcattw 
Potoer Co, V. Tovm of Kenora (1908), 16 O. 
L. R. 184, referred to. — The action was 
brought for the recovery of possession of the 
ton A heach in front of lot 5, from Lake Erie to 
19o4 high water mark or baxik, in the 1st conces- 
sion of the township of Humberstone, of 
which, as the plaintiff alleged, the defendant 
company was his tenant under a lease dated 
the 20th January, 1904, which expired on the 
1st January, 1917. The defendant company 
denied the plaintiffs titie to the beach and 
pleaded title in the Grown and a lease or 
license from the O^wn. — In the Crown 
grant (1708) of the front part of lot 5, the 
description of lot 6 was that it began at the 
south-east angle of lot 6 ** on the bank of 
Lake Erie," and two of the courses were 
south *' to the bank of the lake " and westerly 
" along the bank " to the place of beginning : 
— Held^ that the south boundary of lot 5 was, 
not Uie*bank, but the water's edge or low 
water mark.— WtUf(Mii« v. Piekard (1908), 
17 O. L. R. 547. foUowed.— The plaintiff had 
* no title to the peach in front of lot 5 ; and 
the defendant company was not estopped from 
disputing the plaintiff's claim of title. — The 
action was dismissed. [13 O. W. N. 411, re- 
versed]. 

Carroll y. Empire Limetetone Co. 

il919), 45 O. L. R. 121; 48 D. L. 
L 44; 15 O. W. N. 386. 

LoAsO for tenn — Option to oontinno 

— Continning; in possossion — Effect 

— Hotioe by landlord to torminate 
loaao — Held ineffeotiTo — OrorltoldinK 
Tenants Aet* R. 8. 1900, o. 174— Held 
not applioable. — Defendant leased froin 
plaintiff certain premises for the term of one 
vear with the option of continuing the lease 
from year to year until one or other of the 
parties gave notice in writing for the pur- 

13fi/) ^^ ^^ terminating the lease three calendar 
*^^^^ months before the termination of any year. — 
Held, per MelUsh, J., Harris, C.J., and Rus- 
sell, J., concurring, Drysdale and Iiongley, 
J J., dissenting, that defendant continuing in 
possession after the expiration of the year 
certain of his tenancy was not an overholding 
tenant within the meaning of the Overholding 
Tenants Act, R. S. 1900, c. 174, but must be 
taken to have remained in possession in the 
exercise of his option and not as a trespasser. 
— ^Alto, that as the option was express! v " of 
eontinuing the lease," which could only be ex- 
ercised on the conclusion of the antecedent 
tsnn, the tenant was under no obligation to 



apply for a renewal and, and there was no 
implied condition that he should give notice 
of his desire to continue in possession, and the 
lessor had no right to give notice at the time 
he did of his intention to terminate the lease. 

Laha V. McGovern (1919), 52 N. S. 
R. 440 ; 44 D. L. R. 651. 



UBEL AND SLANDER. 



See Defamation. 



UENS. 

I. Oonerallj. 

1. Natuse or. 

2. Requisites or. 

3. General. 

4. Pabticulab. 

5. Equitable.. 

6. Enfoboement. 

7. Extinguishment. 

H. Tlirosliovs' Ziiens. 
HI. Woocbnan's Liens. 

Garage Keeper's Ziien for Repairs t See 
217. 

I. 1. Hatnre of. 



lees made and serrioos 

derod in respeet of real propertj — Evi- 
dence — Conflict — Findings of trial Judge— , ^^^ 
Lien for advances, costs, and commissions — luDD 
Judgment for payment and in default realisa- 
tion by sale — Reference for ascertainment of 
amount due — Costs. 

Heyd v. Qroas (1919) , 16 O. W. N. 

334. 

ITsace — ^PoMossory lion of fnmitnre 
movers. — A furniture mover held entitled 1367 
to a promissory lien on proof of usage of 
such claim in the district. 

Welch V. Soott, [1919] 3 W. W. R. 
425 (B.C.). 



II. Tliresbors' Idons. 

Threshers' Iden Aet — Seetion 6 C2>— 
Hatnre of lien — How eacereisaMe. — ^De- 
fendant was held liable for trespass and 
oonTorsion for taking grain from plaintiff's 
granary to satisfy alleged balance of claim ^ o/»^ 
for threshing. Defendant heUd not entitled to 1 uOo 
lien by reason of non-compliance with provi- 
sions of the Threshers Lien Act, s. 5 (2) of 
said Act considered. — Said Act does not allow 
the breaking open of a building to get out of 
grain 'Mn bulk" a quantity to satisfy the 
lien. 

Bophins v. Bhuhert, [1919] 1 W. W. 
R. 748 (Alta.). 



Bisbt to 
494. 



Vreak in to seise nndert See 
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I M 



TATION OF ACTIONS. 



I. AeknowledsmeAt [1369, 1370]. 

H. Aotioii for Proteotioii of Ptoblie 
Officers. [See Pttblio Authobi- 
TXEs Pbotection Aots [13711. 

m. Aetions on Oontraots [1372- 
1374]. 

IV. Aotions on CoTonants. 

V. Personal Aotions [1377-1379]. 

VI. Possession of Lands [1380- 
1384]. 

VH. Miseellaneons Cases. 

Peremption — See Aotion [1386, 
1386]. 



I. Aeknowledffment. 

A certain aeknowledsn^ent In letter 

held sufficient to prevent the operation of the 
1369 Statute of Limitatloiis. 

Sparling v. Western Trust Company, 
[1919] 1 W.W.R. 770 (Man.). 

Unconditional ackno^Fledsnient of 
debt — ^Law implying promise to pay — 
PrcTcntinc claim beins barred. — ^A cer- 
tain letter Xy a debtor, in the light of an 
earlier letter to him, was held to be an uncon- 
1 ^70 ^itional acknowledgment of the debt. The 
*^'^ law implies a promise to pay where the 
acknowledgment of the debt ia unconditional ; 
so as to prevent the claim being barred by 
the Statute of Limitations. 

Bank of Vancouver {in liquidation) 
V. Kennedy, [1919] 3 W. W. R. 
51 (B.C.). 



H. Public Antborities Protection. 

Public officer — Bailiff — Notice of 
suit— C. P. 88. — - A bailiff is a public 
1 Q»7 1 officer within the purview of C. P. 88, and 
^Oi 1 nj^y avail himself of the prescription em- 
bodied in R. S. Q. 3387.— A lawyer's letter 
claiming damages, is not the sufficient notice 
required under the law cited. 

Lapierre v. Gendran (1918), 55 
Que. S. C. 126. 

Justices' Protection Act: See 1296. 



m. Actions on Contracts. 

Prescription — Rent — O. O. 2250. — 

1372 ^ouse rents are prescriptible by the lapse of 
five years. 

Labrecque v. Boulette (1919), 24 
R. L. n.s. 447 (Que.). 

1 Q7Q Prescription of rent — C. O. 2250- 
LOlO 2260. — Arrears of rent, saving those due to 



the Crown, are prescribed by the lapse of five 
years. 

Labrecque v. Boulette (1918), 26 
R. de J. 75 (Que.). 

Promissory Kotet See 271. 



Taxes in Arrear over six years. — ^An 

action by a municipality for taxes which have 
been in arrear more than six years is main- 
tainable; as it is not an "action of debt 
grounded upon a contract without specialty.'* 

Town of Madeod v. MoLeati, [1919] 
3 W. W. R. 619 (Alta.) ; 49 D. 
L.R. 146. 

And see Pipestone v. Hunter (1919), 
28 M. R. 570; also as 166. 



1374 



1375 



Hiring of services — Completion of 
Work. — Where a contract of i>uilding is 
taken away from the first contractor and 
given to another, an action in damages in 
connection therewith against the owner will 
lie up to the last day of the delay given the 
first contractor to resume work. And such 
action is not prescribed by the lapse of five 
years. — ^A contract may be commercial for one 
and civil for the other of the contracting par- 
tics. The calling of the creditor determines 
whether the contract is commercial or civH. 
But a real estate transaction by a trader does 
not make the contract a commercial one. 

Bachand v. Dufresne (1919), 56 
Qne. 8. C. 132. 

Idmitations of Action Under Separa- 
tion Asreementt See 1088. 
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v. Personal Actions. 

Absolute prescription — Rennndatiom 
to — ^Ponrparlers — Mnnicipal ofllcers — 
C. C. 2184, 2185, 2186, 2267; K. S. a 
5865. — There is renunciation to prescrip- 
tion of a claim for damages against a muni- 
cipal corporation when the council orders an 
inquiry into it with orders to divide the 
amount of the proved damages among the in- 
terested parties. — R. S. Q. 5865 does not 
come within the purview of C. C. 2S67. 

Prud'TIomme v. Tovm of St. Jerome 
(1918), 55 Que. S. C. 374. 



Snit to reduce purchase price and in 
reooversr — Sale of periskable goods — 
Warranty as to qnality at deUTery^ — 
Delay witMn to take snit — O. O. 1504, 
1507, 1530. — The sale of perishable goods 
under the clause *' quality and quantity 1378 
guaranteed at out turn," carries a guarantee 
at delivery and any shortage then determined 
may be claimed. — Suit to recover for any 
moneys paid in excess of Uie value of goods 
so received is prescribed by thirty years only. 

Porter V. Bouchard (1918), 55 Que. 
S. C. 412. 

Actions Against Execntorsi See 035. 



Damaees — Riot — Personal dam- 
ages — Okarter of Qnebec, 310^ 561. — 

Suit to recover damages caused during a riot 
in the city of Quebec is subject to Uie pre- 
scription of six months. All claims for dam- 
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ages whidi are not personal come within the 
purview of s. 810 of said charter. 

B4rub4 y. Oiiy of Queheo (1918), 66 
Qae. S. G. 106. 



VI. PosseMlom of LmnJs. 

Aetioii for reooTorj of laad — ^Def eiioo 
under Xdmitations Aot» as. 6» 6 (4>— 
Irfutd in state of aatiire — ^Aets of pos- 
sessiom — Cnttins timber — Pastvrias 
cattle — ^Feneins — Paymemt of tasee — 
Belatlonslilp of parties — Absent ne« 
^ew — Unele in loeo parentis — Bailiff. 
— O. M. owned lot 9, which was divided by a 
road; the part south of the road was the 
homestead, with sufficient wood for family 
use ; the part, north of the road was in a state 
of nature, heavily wooded and unenclosed ; 
the north part was rangea over by stock of 
C. M. and others; and this continued until 
his death in 1867. He devised the lot to his 
two sons — the part south of the road to the 
defendant and the north part to F. M. ; the 
two sons resided together on the south part 
until F. M.*8 death in 1872. During the 
period they used the place as their father had 
done, except that they chopped over about 
18 acres near the river and sold the timber. 
The north part was never completely enclosed 
by fences. On the east side a fence was put 
up in 1899. Cattle were pastured in the bush 
ioo/\ on the north part in summer, but the land 
looU was never cultivated. F. M. devised the north 
part to the plaintiff, his nephew, who was 
•born in 1854, and resided with his grand- 
father, and afterwards with the defendant, 
upon the south part, from early infancy until 
he left Canada in 1878. Before the plaintiff 
left, he cat wood upon the north part, and 
sold it ; but he never lived upon or cultivated 
the land^ Ijeaving in 1878, he did not return 
• until 1917; in the interval he had remitted 

some money to the defendant for taxes. The 
defendant paid the taxes. The defendant con- 
tinued daring this period to cut timber upon 
the land and remove it and use the land for 
pasture, but did not cultivate it. This action 
was brought in 1917, to recover possession of 
the north part; the defendant pleaded the 
Limitations Act: — Held^ that, in order to 
acquire the title under the statute (see R. S. 
O. 1914, c. 75, ss. 5 and 6 (4), open, visible, 
exclusive, and continuous possession was 
necessary; and the acts of the defendant — 
payment of taxes, fencing, cutting and re- 
moving timber, and pasturing cattle — ^were 
not sufficient to i^ew sudi a possession as 
was requisite. — Held, tUso (Mulock, C.J.Ex., 
expressing no opinion, and Ferguson, J.A., 
dissenting), that the defendant, having, ac- 
cording to his own evidence, continued the 
use of the land after the plaintiff left in the 
same way as before, when he stood in looo 
parentis to the plaintiff, was bailiff thereof 
for the plaintiff, and his possession was not 
adverse, at least until 1908, when he con- 
veyed away part of the land. — ^Review of the 
authorities. 

McLeod v. McRae (1918), 43 O. L. 
R. 34 ; 43 D. L. R. 350. 

Resistered owner in possession — 
Prior possession in anotber for oTer 



12 years — Effect on rig;kts of partiei 
Tbe Real Property Limitation Acts 
(Imp.) — Tke Land Titles Aet, as. 44, 

104.— The right and title whi(?h by s. 34 ' 
of the Refd Property liimitation Act, 1833 
(Imp., continued in force by tiie Real Pro- 
perty Limitation Act, 1874, Imp., which under 
s. 2 of c. 31 of the Con. Ords. 1808, is in force 
in Alberta) is extinguished by possession of 
the land in another over Uie statutory period, 
is the right and title to bring a suit for the 
recovery of possession, and not the registered 
owner's right and title to the land. Such in- 
terpretation is necessary in order to give full 
effect to both said section and s. 44 of the 1381 
Land Titles Act which makes the certificate 
of title "conclusive evidence . . . that 
the person named therein is entitled to the 
land . . ." Hence, where the registered 
owner is in possession the fact that another 
has had possession for over 12 years gives the 
latter no right to a declaration of ownership ; 
nor has the latter any right of action for re- 
covery of possession, by reason of s. 104 of 
the Land Titles Act — The Court found 
(duhiUmte) on the facts, as set out in the 
judgment, that plaintiff had had such actual 
occupation of the land in question for over 12 
years as, under the Real Property Limitation 
Act, 1874 ( aforesaid} would have barred re- 
covery of possession from him. 

SinoUUr v. MoLeOan [1919] 2 W. 
W. R. 782 (Alta.). 

IHspnte as to bonndary-line between « ^q^ 
two halTos of lot — Possession and fenc- loO^ 
ing in accordance with agreement — ^Action to 
recover possession of small strip of land — 
Evidence. 

Booth V. GjoUn (1919), 16 O. W. 

N. 378. 

Title to land by possession — ^Eridenee 
— Finding of loeal Master — AppeaJU 

Re Hamilton (1919), 16 O. W. N. 

119. 

Title by nnresistered deed — ^Not to 
take effect as- present oonTeyanoe — ^Aets 
of grantee not assertions of ownersbip 
— ^Ineqnitable to give effect to deed. — 

The evidence shewed that certain deeds of 
property were executed witiiout consideration, 
and were not intended to take effect as pre- 
sent conveyances, but were only to become 
operative as effective conveyances to the 
grantee upon the death of the grantor, if at 
all and such deeds were held by the grantee 1384 
for many years without being registered. — 
Ritchie, E.J., and Mellish, J., helo that the 
acts of the grantee in reference to the pro- 
perty could not be regarded as assertions of 
ownership over it, and it being clearly in- 
equitable to give effect to such deeds under 
the circumstances, the title by adverse pos- 
session should be upheld and the appeal dis- 
missed. — ^Harris, C.J., and Drysdale, J., fol- 
lowing East V. Clark (1916), 23 D. L. R. 74, 
held that there being possession by the 
grantee in common with the adverse claimant 
the possession followed the title. The pay- 
ment of taxes could be regarded as payment 
of rent and amounted unequivocally to an 
acknowledgment of the grantee's title. 

Matheson y. Murray (1919), 46 D. 
L. R. 264 (N.S.). 
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VII. Miseellaiieoiui <)»••■• 

Mnnloipal tases — ^Wbem outlawed — 
Effeet of remmolatloii thereto uporn 
1386 tbird partiee.— "Municipal taxes are pre- 
scribed by the lapse of three years. Renunci- 
ation thereto by the debtor will not affect 
privileged claims upon the property, and will 
rank the taxes as ordinary claims. 

Fontaine v. City of Levis (1919), 
25 R. de J. 250 (Que.). 



Tke Weishta and Mea««rea Act — Ao« 
tlon for treble damaseSf ete., luader •• 
83 — ^Limitation nnder •• 80 not ap« 

plieable.— Section 80 of the Weights and 
Measures Act, R. S. C. 1906, c. 52, limiting 
to six months the time within which an ac- 
tion or prosecution may 'be 'hrought for a 
penalty imposed 'by the Act does not apply to 
an action brought by a person aggrieved by 
the use of false weights for treble damages 
and treble costs under s. 83 of the Act. Such 
action may be brought within two years after 
the cause of action arose. 
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Swift Canadian Company^ Limited 
V. InnisfaU AgriCHltural Society 
et aL, [1919] 3 W. W. R. 983 
(Alta.). 



LIS PENDENS. 

I>entnrrev^C. P. 173, 192, 196. -~ 

Where it is dear that a suit of similar pur- 
port has already been taken by plaintiff, but 
that no final judgment has <been had thereon, 
defendant's recourse is by way of lit pendens 
and not by demurrer. 

Chaput V. LegawU (1916), 20 Q. P. 

R. 266. 

Lis Pendens — Resietration — Charge t 
See 1913. 



LODOE. 

Trustees — ^Mistake — Resoiseion: See 
1507. 



LUNATIC. 

I. Olaaaifleation. 

n. CiTil Capaeity. 
m. Eridenee of Insanity. 
IV. Jndieial Inquiry [1388-1392]. 

V. Aotiona by and Acainat [1393]. 

VI. Administration of Estates 
[1394]. 

Vn. Beeeption and Care^Asylnaui. 

IV. Jndieial Inqniry. 

iqoQ Application for order dedaring; in- 
lOOO eompetenoy — ^Necessity for notice to sup- 



posed incompetent — Proper material upon 
application. 

Re MorrUOn (1919), 15 O. W. N. 

338. 

Interdiction for insanity — ProTision 
as to costs. — ^No proviidon of law auth- 
orizes a married woman whose husband seeks 
her interdiction for insanity to claim an al- 
lowance for costs from him. 

In re Goyette (1918), 20 Q. P. R. 

224. 

Person aUesed to be incompetent to 
manage ber own affairs— Contradictory 
evidence — Preponderance — ^Dismissal of ap- 
plication for appointment of committee. 

Re Thomas (1918), 15 O. W. N. 

185. 

Application by son for declaration of 
f atber*s incompetence — Evidence — Con- 
flicting affidavits — Disposition of property of 
supposed incompetent — Apprehension as to — 
Care and custody — Dismiasal of application. 

Re HotceU (1919), 17 O. W. N. 47. 

Interdiction — Mentally unbalanced 
— ^Advice of fandly conncil — ^Fatber — 
C. €. 282, 329, 332.~The father has the 
right to be named curator to his widowed and 
interdicted daughter, to the exclusion of every 
one else, and in spite of Uie advice of the 
family council, of which he did not form a 
part, unless he is found to be unworthy of the 
trust. 

Vannalton v. VannaJton (1919), 56 
Que. S. C. 288. 



V. Actions by and Against. 

Action by wife of Innatie not inter* 
dieted — ^Exception to tbe form — O. O. 
986. — ^A married woman whose husband, al- 
though not interdicted, is uitemed in a luna- 
tic asylum, cannot, even with the Judge's 
authorization, bring an action which belongs 
to the eommnnity. 

Piche y. City of Outremont (1918), 
20 Q. P. R. 329. 



VI. Administration of Estates. 



Onstody and estates of 
B. 8. 1900, o. 125* s. 2 — Appointment 
of Kvardian nnder — Oonstmction of 
statute — Meanims of words ** insane 
person." — Hie Court or a Jxidge is em- 
powered under the authority of ti^e statute, 
of the custody and estates of lunatics, R. S. 
1900, c. 125, 8. 2, to appoint a guardian of the 
person and estate of a person who it is made 
to appear is incapable of taking care of him- 
self. — Per Bussell, E.J. : — ^An insane person 
within the meaning of the statute is a person 
who is incapable of taking care of himself. 

In re Jerusha Tupper (1919), 62 N. 
B. R. S85; UT>. L. R. 85 



MAOISTBATE. 



See Justices of the Peace. 
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1391 



1392 



1393 



1394 
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MAUOIOUS PBOSEOTTnOll 

I. Dellned [1396^1397]. 

II. Befenees [1398], 
IXL Alntse of OiTll Proeeedims** 
IV. Remedy. 

V. Evidenoe. 

VI. Demegee, 

See Tbsspass (to the Pbbsoh), 1 — Tblax 
— ^Functions of Judge and Jusy. 

MaUeions Proseontloa — Judgment — 
DieooTery of Hew Evldenees See 
1285. 

Malieious Abnee of Itegal ProooMi See 
2035. 



I. Bellaed. 

AlMosee of reasonable and probable 
— Maliee — Inf erenee of — EfPeet 
of abeenee of enqnlry — ^Honest belief 
in cnilt. — While the abseiice of reasoaable 
and probable cause is some evidence from 
which the malice necessary to support an ac- 
tion for malicious prosecution may be infer- 
red, yet the two conditions are distinct and 
different; malice is entirely a state of mind, 
the absence of reasonable and probable cause 
is, at least partly, an extraneous condition 
1396 Arising by reason of the non-existence of cer- 
tain facts. The making of an enquiry as to 
the guilt of the accused is to be considered in 
determining whether reasonable cause existed, 
but it is not a state of mind. {Co» v. Biw- 
lish, Scottish and Australian Bank, [1905] 

A. C. 168, 74 L. J. P. C. 62 ; Ahrath v. N. E. 
Ry. Co. (1883), 11 Q. B. D. 440; 52 L. J. 
Q. B. 620; Brown v. Hdhckes, [1891] 2 Q. 

B. 718; 61 L. J. Q. B. 151 ; Watson Y. SnUth, 
15 T. L. R. 473, cited) . — If a person who hon- 
estly believes in the guilt of another and de- 
sires only the enforcement of the law lays a 
charge against him without making any en- 
quiry whatever as to the accused's guilt, he is 
not liable in an action for malicious prosecu- 
tion, even though the result of enquiries 
would have shown his mistake. 

Scott V. Harris, [1918] 3 W. W. R. 
1028, 44 D. L. R. 737; 14 Alta. 
L. R. 143; 30 Can. Cr. Ca. 363. 

Malioione proeeention — ^Maliee — ^Snf- 
ileieney of motive to render proeeentor 
liable in damages. — In an action for mali- 
cious prosecution where the Court found that 
there was a bona fide dispute over the owner- 
ship of a calf which defendant had prosecuted 
1 0OA Pl<^i^^ff ^01* baving stolen and that the def end- 
iouO ant Qould not have honestly believed that the 
plaintiff had stolen it, and had acted without 
reasonable or probable cause and had recourse 
to the prosecution merely to secure or to 
prove his own proper^, and persisted after 
warning in going on with it, paying counsel 
to conduct it, he must be held to have acted 
from such an improper motive as will suffice 
to render him legally liable in damages. 

Hurst V. Elliott, [1919] 2 W. W. R. 
849 (Alta.). 



Malieiime proeeention — Vo reason- 
able and probable oanee for laying; 
oharg^e — Absenee of maliee. — Where 
plaintiff wrongfully shut in de*fendant's horses 
to prevent them going in his yard for which 
defendant, a foreigner, on advice of a magis- 
trate laid a criminal charge, an action by 
plaintiff for maUcious prosecution was dis- 
missed without costs on the ground that al- 
thouirh there was no reasonable and probable 
cause for the prosecution, the plaintiff had 
failed to show malioe. 

Kretsia V. PapelUh [1919] 2 W. W. 
R. 847 (Alta.). 



n. Def eneee. 

Lack of reasonable and probable 
oanee — Coninltins of eoUeitor as de- 
fenee — Kegleet of proper inqniriee — 
Malioe — Objeet of aeeertins civil right 

ae.— Where in an action for malicious prose- 
cution, the defendant sets up the defence that 
he consulted a eolieitor before instituting 
the criminal proceedings the soundness of the 
solicitor's advice is, generally speaking, not 
weighed, and such defence is a complete an- 
swer to the allegation that the defendant had 
acted without reasonable or probable cause 
unless the question remains whether through 
the neglect of the defendant, and subsequenUy 
of his solicitor, to make proper Inquiries, such 
defence is not destroyed. — ^The instituting of 
criminal proceedings for the purpose of es- 
tablishing a civil right amounts to the malice 
which must foe proven in an actioji for malici- 
ous prosecution. 

Ibhotson V. Berkley, [1918] 3 W. 
W. R. 1018 (B.C.) ; 26 B. C. B. 
156. 



BCANDAHUS. 

See Crown Pkactice, I. 



MABBIAOE. 

See Husband and Wife, I., II. 



MASTER (OF THE COUBT). 

See Aoeonnte. 



MASTER AND SERVANT. 

I. Tbe Contraot. 

1. Geneballt [1399-1401], 

2. Apprentices. 

H. Wasee. [See also Company Law, 
III. 3, IV. and XY. B. [See 343] 
— Assignment for Creditors [285 
TO 238] [1402]. 

m. Speoial fttatntee — Baiftway 
Aete. 
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IV. Duties, RlsHts and XdUMlitUik 

1. Of (Master [1403-1421]. 

2. Of Sekvant. 

3. Of Thsbo Pasties. 

T. liiabUity of Maater in Oaa« of 
Aeoideat or Boatlu 

1. At Common Law [1422-1436]. 

2. Special Acts. 

3. Bmplotebs' Ljabiuties Acts 

[1437-143S]. 

4. WoBKMAN'S Ck)MPENSATION ACTS. 

(a) GeneraUy [1439-1444]. 

(b) The Quebec Act. 

i. AppUoaiion of Act [1445- 

1460]. 
ii. Order Authorizing Proceed- 
' inQ9, 

iii. Medical Examination. 

iv. Provisionai Allowance 

[1461-1463]. 

v. Rents and Annuitie9 
[1464]. 

Ti. Capital Sum, 
vii. Permanent Indemnity. 
viii. Procedure [1465-1468]. 

ix. GeneraUy [1469*1471]. 

[Cteneral Ctom Beferenees.] 

Otowa (GoTonuneat Bailways) — ^Aoel* 
dent Insnraaoe— Miners [1496] — 
Hegliffonee — ^Prinoipal and Affent, 
MunioipaJ Employees aad Otteers, 
1571, 1572| (Aoeonntant), 1573; 
(Asenoy of OonneiUor), 1583 to 
1588. 



I. 1. The Oontraet — GeneraUy. 

Masters and Servants Act, R. S. S. 1909, 
c. 149— Hiring of man and team — ^Act apply- 
ing to contracts of personal service only. 

Rex ew rel. Coulter v. Kingt [1919] 
2 W. W. R. 164 (Sask.). 



Contract for first year's serriees — 

No definite contract for second — ^Termination 
1400 by employee on month's notice — Wages — 
Rights 0^ parties— Construction of contract. 

Hdber v. Buttery (1919) , 46 D. L. 
R. 681 (Sask.). 



1401 
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Hire of ^Fork — Railway oonstmotion 
— Engineer — C. O. 1601. — ^An agree- 
ment with a railway contractor whereby 
an engineer agrees, for a commission, to pre- 
pare plans and specifications, is a hiring of 
services. 

Francis v. Dominion Timbers and 
Minerals, Ltd. (1918), 25 R. L. 
n.s. 436 (Que.). 



H. Wases. 

Claim by engineer against mining 
eompany for arrears of salary — ^Evidence — 



Disputed questions of fact — Credibility of 
witnesses — Account — Counterclaim — 
Patents for inventions — ^Partnership in — 
Deelaration — ^Half interest — Reference — 
Costs. 

Spearman v. Renfrew Molybdenum 
Mines, Limited (1919), 15 O. W. 
N. 343. 



IV. 1. Ihities, Bights and IdaMUties 

of lEaster, 

Accident to ^rorhman — Factory — 
Contractor — ^Enaployee of latter — A. 8. 
Q. 7321. — The employee of a contractor for 14A9 
heels in a shoe factory, when injured, has no '-^^^^ 
redress from the proprietor of the factory 
with whom the contractor has a special and 
separate agreement. 

Pauze V. Bergei-on (1918), 55 Que. 
S. C. 245. 



1404 
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' Accident to "vorkman — Ineaemsalile 
fanlt of employee — ^Inappropriate gar- 
ments — BU 8. Q. 7386* — Persistence in 
wearing against orders inappropriate gar- 
ments in a saw mill is, in the circumstances 
of this case, inexcusable Cault leading to the 
reduction of damages granted to an injured 
employee. 

Fontaine y. Paradis (1918), 54 Que. 
S. 0. 468. 

Accident to workman — Bangerons 
establishment — Minor nndcr 16 years 
— ^Inenensable fanlt — O. C. 1053; B. 8. 
Q. 3833, 7326. — ^A metal bottle cap factory 
being a dangerous establishment, the employ- 
ment therein of a youth under 16 years ren- 
ders the proprietor open to inexcusable fault. 
Fonier v. BouthHUrr (1918), 54 
Que. S. C. 407. 



Antoniobile — Partners — Chanf- 
fenr— C. C. 1053, 1054.— The liability of 
the owner of an automobile, confided to his 
chauffeur, remains until such time as the 
machine is returned into the hands of such 
owner. The member of a partnership who 1406 
has himself driven in an automobile belong- 
ing to the firm is responsible for an acci- 
dent caused by the carelessness of the chauf- 
feur. 

Lafontains v. Christin (1918), 25 
R. L. n. s. 110 (Que.). 

Commercial traTcller — ^Easiness de« 
pression — Cancellation of oontraet — > 
C. C. 1072, 1074, 1075.— Where, owing 
to the war and business depression and the 1407 
impossibility of securing certain goods from 
Europe, a traveller is dismissed, he has no 
action in damages as a result thereof. 

Oreenberg v. The Gresca Company 
(1918). 55 Que. S. 0. 263; 46 D. 
L. R. 231. 

Commercial traTcller — * Annual con- 
tract— Dismissal-— O. C. 1642, 1667.— 

Where a commercial traveller is engaged at 
an annual salary, whatever be the periods of 1408 
pay, he is to be considered as being employed 
for a year. — Slackness of business is no rea- 
son to dismiss an emplv^yee. — Where the 
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employer claims the employee broke his con- 
tract, or that it was dissolved by mutual 
agreementt the proof thereof lies with the 
employer. — Laying oft an employee for two 
months daring which the latter looked for 
work elsewhere is not a breach of coutract by 
such employee. 

Walters d Sons f. Dumontier 
(1918), 25 R. L. n.8. 1 (Que.). 

Contvftetor — Easineer — Salavjr -— 
^ . O, €• 1624, 1626«— Ab engineer employed 
14U" by a' town on a percentage basis to superin- 
tend its public works and charged by a 
contractor engaged in work for the same town 
to do special work for him, has the right to 
charge a percentage to such contractor. 

Hurtuhise y. Oiguere (1918), 55 
Que. S. C. 7a 

IMnMlual of aerTaat — Member of 
Btvnieipal llro brigade — ^Aetton agaliuit 
mvnietpal oorporatioii for 'wroagfiil 
dismisML — Ihie plaintiff was dismls^d 
from his employment as a member of the fire 
brigade of the defendant corporation, because, 
being a married man, not living with his wife, 
he had living with him tiie wife of another 
man, and refused, on being threatened with 
dismissal if he continued to have her in the 
house, to banish her from it: — Held, that the 
conduct of the plaintiff was such as to justify 
his dismissal. — Held, also, that his dismissal 
mUfiit be justified for a cause not assigned 
and not known to his employer at the time of 
dismissal; and his boasting to his comrades 
in the brigade of having illicit relations wth 
Ms neighbour's wife was another good ground 
tcft his dismissal. 

MoPherson v. City of Toronto 
(1918), 43 O. L. B. 326; 43 D. L. 
B.604. 

Dimtlssal, whether wrongful — 8er- 
Taat absent from work — Miseondnet 
— Onus on serrant to show leaTe of 
absence. — In an action by a grocery man- 

141 1 ager for wrongful dismissal the employer 
showed that the servant absented himself 
from work from June 26th to July 15th. 
This was held to amount to misconduct justi- 
fying dismissal unless the servant satisfied 
the burden, which was on him, of establish- 
ing leave of absence. 

Lucking v. Thomas et oJ., [1913] 
3 W. W. R. 585 (Sask.). 

Hi-health of servant — Refusal to 
w^orh — IHsniissal not Jnstllled. — A 

I .^^ master is not justified in dismissing a ser- 

1412 vant for refusal to obey an order to do cer- 
tain work if the state of the servant's health 
icr such that he is not fit to do the work. 

Michaud v. Stroohants, [1919] 3 W. 
W. R. 46 (Sask.). 

Joint UabiUty— Master and servant 
—Joint mnninc of railway — Warranty 
— O. O. 1054« — ^The master is responsiUe 
for the wrongful act of his servant com- 
Ivflio o^^^^ ^ ^® performance of the work for 
14 lo whidi he is employed. — ^A man may be the 
servant of two masters; and, if in the posi- 
tion, he commits a fault amenable to condem- 
nation in damages, the power of control is 
the element which decides the responsibility. 
His &alt may involve both masters in liabil- 



ity. — ^The master in whose service a man is, 
is not responsible for the tortious act of this 
employee if the control of the master has 
been, for tibe time being, displaced by the 
power of control of another master into w^hose 
temporary service he has passed by being 
lent (even gratuitously), or sub-contracte4- 
In such a case, it is the last employer who 1b 
responsible. — Though the defendant in war- 
ranty did not contest the demand in war- 
ranty, the Court should adjudicate upon it 
if it appears that, in law, such warranty lia- 
bility does not exist. [See 1414.] 

CeniraX Vermont RoAlway Co, v. 
Bain (1918), 28 Que. K. B. 45. 

Railway eompanies — ** Joint opera- 
tion "—Control — Idnited UabiUty of 
eaeh eompany — ^Art. 1054 O. O. — ^Art. 
1384 C. H.— T4ie G. T. R. Co. was operat- 
ing a line of railway between Montreal and 
St. Johns, P.Q., and the C. V. R. Ck>. was 
also operating a line between St. Johns, 
P.Q. and St. Albans, Vt. An agreement was 
entered into between the companies " to op- 
erate jointly, and as one line, the railway 
from Montreal to St. Albans." The same 1414 
train crew was to remain in charge during 
the trip ; but it was provided '* that each 
party should pay the train and engine men 
employed in the joint service for the service 
peiformed by them on its own line,'' and 
" that . . . the rulesr and regulations of " 
either company *' shall apply while the trains 
are upon the lines of that company.*' A 
throu^ train, thus operated between St. 
Albans and Montreal, met with a collision, 
on the G. T. R. Co.'s line, caused by the 
negligence of an engineer in charge of the 
train from the starting point; and the re- 
spondent's husband was killed. — Held, that, 
at the time of the collision, the engineer was 
in the employment and under the sole con- 
trol of the G. T. R. CJo.. and the O. V. R. 
Co. could not be held liable for the accident. 
[See 1413.] 

The Central Vermont Railway Com- 
pany V. Bain; The Grand Trunk 
Railway Company v. Bain, (1919), 
58 S. C. R. 43 ; 48 D. li. R. 199 
(Que.). 

Iiiability of oartase eontpany for 
frandnlent aot of employee. — ^The fault 
or negligence of the servant in the pei<form- 
ance of the woik for which he is employed 
is in law tbe fault and negligence of the -tAlPi 
master, and the rule of law appears to be l^lv 
now well established that unless the servant^s 
breach of contract or duty is the primary or 
substantial cause of the damages, the master 
cannot be held responsible for the loss. 

Gardner v. Dominion Transport 
Company (1919), 25 R. de J. 520 
(Que.). 

Idability for tort — Preeantions — 
Common fanlt — C. O. 1053. — ^Where an 
employer does not provide a window <deaner, 
at his service, with any protective appliance, 141 A 
and where the window cleaner does not ask ^-^^^ 
for any, tliey are both guilty of a common 
fault and must bear equally the damages suf- 
fered. 

Johansen v. Windsor Hotel Com- 
pany (1918), 24 R. L. n.s. 440; 
24 R. de J. 424 (Que.). 
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XdnMUiy for tort — Aool«oat — 
AokaowlodcmeAt — Orstaltioo — €• O. 
1^7 105S« — ^The paymeAt of the hospital Mils 
'L'^n. I iiji j j^ adyances in money made by the em- 
ployed to his employee who was the victim of 
an accident la the course of hie work, does 
not constitute aft acknowledgteent of any lia- 
bility, but are merely acts of seneroidty and 
sympathy. 

Boiara t. Montreal Locomotive 
Work$ (1917), 54 Que. S. G. 359. 

Iiiability for tort — Worknaa— Be- 
f octtTo autoklaory^-^«ry trial— Vordiet 
— laterpretatton -^ Froof of •*-* O. O. 
1054 1 C. P. 508. — ^The proprietor of a 
1 JIQ machine which runs badly io liable is dam- 
•^^-L^ afes for any accident cansed thereby. — TIm 
words in the verdict hefein were snyonymons. 
— Where eyidence as to Che condition of a 
machine is contradictory, it is for the jnry 
to Weigh tiie evidence, and it cannot be said 
that they were in error in the present case 
in reaching the condusioti that die machine, 
in fact, was not in good order. 

Mimtteal Ammunition Co,^ Ltd, y. 
P4r^t (1918), 28 Que. K.. B. 
568. 

IiiaMlityof master for aesIlBemeo of 
servant. — The plaintiff was a passenger in 
a motor Tehide owned by the defendant, who 
kept such vehicles for hire; the vehicle came 
into collision with another vehicle upon a 
highway, and the plaintiff was injured: — 
Heldy upon the evidence, that the injury was 
caused by the negligence of the driver of 
the defendant's car. — Held, also, that the 
defendant was 'liable to the plaintiff in dam- 
ages, notwithstanding that the vehicle in 
141Q which he was being carried was supplied by 
"*'*■*■*' the defendant to C., a livery stable keeper, 
who had contracted to carry the guests from 
a wedding, and who had not vehicles of his 
own sufficient for the purpose, and notwith- 
standing that the plaintiff, who was one of the 
guests, was not reeponsible for the hire of 
. the car, her host having made the contract 
with C. — Tlie driver did not become the ser- 
vant of C, but remained the servant of the 
defendant, and the defendant was responsi- 
ble for his servant's negligence. — ConeoUdated 
Plate Glase Co. of Canada v. Caeton (1899), 
29 Can. S. C. R. 624, and earlier cases, fol- 
lowed. — Saunders v. City of Toronto (1899). 
26 A. R. 265, distinguished. — Judgment of 
Logie, J., affirmed. 

Heron v. Coleman (1919), 46 O. L. 
R. 154; 17 O. W. N. 57. 

Carting iee — Platform — Wages 
based upon iee drawn — O. O. 1053. — A 

person who engages a man to draw ice from 
where it is cut in the River St. Lawrence, 
149n ^"^ ^raws it to and unloads it upon a plat- 
X^LM form provided by the master, at a certain 
price for each piece delivered, is answerable 
to the carter for the loss of his team caused 
by the sudden giving away of the unloading 
platform. 

Langlois v. Dominion Park, Ltd, 
(1919), 56 Que. S. O. 353. (An 
appeal to the Court of King's 
Bench is now pending). 

Wromcfiil dismissal — Damasos — 
NvlUty of eomtraot— <J. O. 1624, 1670. 



— ^Where an employee is wrongfully dismissed 
by his employer, the latter thereby puts an 
end to the contract, and suit in damages may -i i oi 
be taken without praying for the setting aside -i-^^l 
of the contract. 

Fortier r, Ftdeen (1918), 25 R. L. 
n.s. 14 (Que.). 



V. 1. OdmmoA t^iw — IdAbilltj of 
Master for Aooidomt or Bvatli. 



Aeoidaat to workmas — Claim tuador 
common law — Eac*lE«A i^t lltoiitroid» 
ittjurod lA Ontarlo-'-O. O. 10tt8.--Plain- 

tiifs action, based upon the common law, is 14QO 
for damages resulting from tort; that tort ^^^^ 
having been wholly committed within the 
province of Ontario, the law of that province 
most govern. — ^By the law of the prorinoa of 
Ontario in such matters auide and provided, 
no common law action lies. 

FuUum V. Foundation Company, 
Ltd, (1919), 25 R. de J. 114 
(Qne.). 

Employers' UalblHty— VoloatI non At 
laiunA — ^Kiaor Injnrod tliroacl^ uaiac 
wromjg tooL — Plaintiff, in mining coal' for 
defendants, was injured by an explosion 
caused by his using an iron scraper instead of 
a wooden tamping rod in packing clay while 
preparing for exploding the coal. He knew 
the use of tiie scraper for such purpose was 
prohibited by law and was dangerous to life. 1400 
He had <broken his tamping rod the day previ- ^^^^ 
ons and had failed to get another. He si^id 
he had not applied to the oefendants' office as 
he knew they had none in store. Beld even 
if, nndef the terms of the order of the coal 
director, the defendants were bound to supply 
the rod (which the Court doubted), tiieir 
failure to do so did not excuse plaintiff in 
wilfully subjecting himself to the risk taken 
and defendants were not liable for common- 
law damages. The rule volenti non fit in- 
iuria applied. 

Omrhonia y. We9tem Commercial 
Conwany, Limited, [1919] 2 W. 
W. R.62 (Alta.). 

Emg^ineorins w-ork — Gmy rope — Noooo* 
sity of keopiac clear from 
traias — Keslisoaoe — Xajury — Di 
agos. — Where conditions are such that it is 
impossible to secure an anchorage for a guy 
rope used to afford the necessary resistance 
to the strain put upon tackling in raising 
bents in connection with the erection of a 
grain conveyor, such as would hold the rope - .-^ . 
clear from passing trains, it is the contrac- 1424 
tor's duty to see that the work is made safe 
for his employees either by following a differ- 
ent system of erecting bents, or by provid- 
ing some adequate means to safeguard the 
guy wire from contact with passing trains^ 
or to warn or stop passing trains while it 
was so attached. — 'Failure by the railway 
employees to take sufficient care to avoid con- 
tact by the train with the guy wire was some- 
thing which the contractor was bound to 
anticipate and guard against and negligence 
on the part of the company's employees would 
not affect his liability.— rAtntfte Mining d 
RaUtoay Co. v. McDougall (1909), 42 Can. 
S. O. R. 420 ; Brooka Scanlon O'Brtea Co, V. 
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Fakkema (1911), 44 Can. S. 0. R. 412; 
WiUon V. Merry, L. R. 1 Sc. k Div. 326, 
applied.] [S«e 1425.] 

Fairbroth9r Y. F€ffle9^BeUoy>$ Bngin^ 
Bering Co., Ltd (1919), 48 D. L. 
R. 248 (N.B.). 

H«Blis«M6« •£ thixil party — Inimrj of 
eatployeo — Dofeeti've systom — Ooa- 
Bton law UaMlltr — ^Wovkmem'a Ooai-i 
p—iattott Act — ^DmatAffOs. — ^The defends 
ant company, engaged in the conatmction of 
conyeyon or galleries to an elevator that it 
•{AQK waa building under contract, i» liable at 
^**^ common law lor damages for an injury to an 
employee, the result of the failure of the com- 
pany to adopt a proper and safe system of 
carrying on the 'Work, even though the acci- 
dent would not have happened but for the 
negligence of a third party, a stranger to 
the work that was being carried on, and not 
connected with or under the control or sup- 
errision of the defendant company. [See 
1424, S. C] 

Fulton Y. Fegles-Belloics Engineer- 
ing Co., Lid, (1919), 46 N. B. 
R. 249. 

En&ployee iajnred wUle dotas *^t 
forbidden by employer. — An employee in 
lAna ^^^S ^° A^^ which is unnecessary and which 
i4Zo is to his knowledge expressly forbidden by 
his employer's rules is acting outside the 
scope of bis employment and cannot recover 
for injuries received in doing it. 

Jackson v. Canadian Pacific Rail- 
way Company, [1919] 3 W. W. 
R. 706 (Sbsk.). 

Tnfnxj to bealtb of aervant working 
in factory — Absence of ventilation — 
, i^^rr Presence of poisonous gases — Proximate 
14Z I cause of ill-health— Findings of jury — ^Ab- 
sence of evidence upon which reasonable men 
could make findings in favour of plaintiff — 
Dismissal of action. [See this case as 1444.] 

Scotland v. Canadian Cartridge Co. 
(1919). 16 O. W. N. 266: 48 D. 
li. R. 655 ; 45 O. L. R. 586. 

Hocliffenee — Maater and serrant — 
lajury from breaUng of worn oable — 
Failure of employer to eramtne oable 
— ^Worbataa ateUdii^ hopper f^om be« 
»eatk inatead of from aide — Onatom* 
ary method — Wot eontribntory megll- 
Senee. — ^Plaintiff, while in employ of de- 
fendant, who was erecting a building, was 
injured by the falling of a hopper due to 
the breaking of a steel cable, which passed 
through piping which cable the Court in- 
ferred from the circumstances had become 
worn, and wa9 not in fit condition for the 
use made of it. Held, that defendant was 
bound from time to time to examine and 
test the cable and that such examination 
would have disclosed its condition. The fail- 
ure to do so and continued use of an unfit 
cable constituted negligence. — It was cus- 
tomary for defendant's employees, including 
the plaintiff, to the knowledge of defendant, 
to go under the raised hopper and strike at it 
with a hammer so as to jar the material 
down out of it It waer not necessary to 
go under the hopper as the blows could 
have been struck from the side. Plaintiff 
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was not instructed not to go under the hop- 
per. Seld, plaintiff was not guilty of con- 
tributory negligence. 

Weenk y. Smith Brothers d Wilson, 
Ltd., [1919] 3 W. W. B. 212 
(Sask.). 

Volenti moa lit injuria, — A person 
entering on a work with full knowledge of 
possible danger from obvious defects, his 
duty being chiefly to remedy or report such 
defects, should not be allowed damagea for 
injuries arising out of sueb defeots unless 
there be some express agreement to that <|^q^ 
effect. — Defence of volenti nan fit it^wria JL^Zlu 
held appUoable in an action by a road- 
master for injuries received from an acci* 
dent while using a speeder on an official 
trip over defendant's railway, the alleged 
cause of the accident being the bad condition 
of the rails (the Ck>urt however also doubting 
on the evidence if defective rails were the 
proximate cause of the accident). 

Muloahy Y. Edmonton, Dunvegan 
and Britieh Oolwnhia Railway 
Company, [19191 S W. W. R. 750 
(AUa.). 



lajnry to f i 
ooncQtioa of appUaaeoa. — The plaintiff 

was employed by the defendant as a farm 
labourer, and was, in the course of his em- 
ployment, on the top of a silo. A plank 
which had been placed there by B., who had 
previoudy worked for the defendant, slipped 
when the plaintiff was upon it, and the plain- 
tiff fell to the ground and was injured. In an 
action to recover damages for the injuries, the 
jury found that the defendant was guilty of 
negligence which caused the accident, that the 
negligence consisted in not having the plank 
properly secured, and that the plaintiff was 
not guilty of anv negligence which caused or 
contributed to the accident: — Held, that the 
question whether the defendant did all that 1 43() 
i^ould be expected from a reasonably careful 
and prudent employer of labour to avoid the 
danger, or to discover Uie danger and remedy 
it* was not fully and adequately placed be- 
fore the jury by the trial Judge in his charge ; 
and there should be a new trial (Hodglns, 
J^., dissenting on the ground that where the 
jury by their answer define the negligent act 
the Court is bound to decide whether it 
amounts to negligence in law, and it is not 
necessary that the jury should have been fully 
instructed upon the law of negligence.) — The 
duty which a master owes to his servants 
with regard to the place in which and the 
appliances with which they are called upon 
to do their work, considered, with references 
to authorities. — Junor v. International Hotel 
Co., Umited (1914), 32 O. L. R. ^, 408. 
409, specially referred to. — Held, also, that, 
although the defendant did not at the trial, 
object to the charge or ask the Judge to direct 
the attention of tiie jury to the defence that 
the defendant, having employed competent 
workmen, and being himself innocent of any 
neglect or default, was relieved from responsi- 
bUity, he should not be barred from objecting 
and urging this defence upon the appeal ; but 
he should not be allowed the costs of the ap- 

Seal against the plaintiff. — Per ;Hodgins, 
.A.: — There waa no foundation for the sug- 
gestion tiiat the defendant engaged B. as an 
independent contractor, and was Uierefore not 
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liable for B/s neglect to make the plank se- 
cure. There should not be a new trial of the 
whole action; but, by reason of something 
which occurred at the trial which might have 
prejudiced the minds of the jurors against 
the defendant, there should be a new assess- 
ment of damages. 

Goodwin y. Taylor (1918), 43 O. L. 
R. 141; 43 D. L. R. 610. 



' — Ininwj to aerraiit — ^Appli- 
•aoea provided for work — ^RoaaonaUo 
fltaeaa for purposo — ^No flndlns 1*7 Jiuy 
— ^New trial ordered. — ^A railway company 
is not bound to have the best appliances pur- 

?nrable for the purpose of removing freight 
^^^^ rom its cars. — It is suflScient if the appli- 
"^^^^ ances used are reasonably fit for the purpose. 
— ^Where the appliance generally used, known 
as a '* foot-board," has been accidentally de- 
stroyed, and planks were used as a substitute 
and an employee engaged in discharging 
freight was injured. — Ueld, that before the 
company could be made liable it must be 
shown in what respect the substitute was in- 
sufficient or defective and in the absence of 
such a finding by the jury the verdict for 
plaintiff must be set aside and a new trial or- 
dered. 

WamboH v. The Halifax d South 
W€9tem Ry. (1919), 52 N. S. R. 
341. 

Railways — Death of operator of rail- 
way engine — ^Whether evidenoe of nes* 
ligenoe for Jury — ^Whether reasonable 
precautions for safety — Probabilities 
as to oanse of death — ^Findin^s of Jnry 
— Volenti non lit injuria. — Plaintiff's hus- 
band was killed in defendant's railway yard 
while operating a dinky engine, having fallen 
off the engine from a cause unknown and 
been run over by it as it was going back- 
wards. A judgment for damages awarded 
by a jury was upheld on appeal, Harvey, O.J., 
dissenting. — Per Harvey, C.J. (dissenting) : 
There was no evidence from which a jury 
would be warranted in finding negligence on 
1432 ^® P&^ o^ t^c defendants which could be 
properly considered as occasioning the acci- 
dent. The evidence showed the engine was 
in its construction a common one of its kind, 
and there was no evidence that it was de- 
fective or that defendants failed to comply 
with any statutory requirement; and that 
the suggestion in evidence that there would 
have been less risk of accident if the floor 
of the cab had been wider and if there had 
been protective railings, and that after the 
accident defendants <put it out of service did 
not constitute evidence of negligence. Now 
that a railway company has rbeen made an 
insurer against accident under the Work- 
men's Compensation Act there is no reason 
to strain the principles of the law of negli- 
gence to make its liability greater than is 
fixed by statute. To establish iiability be- 
yond the latter there must be evidence to 
show, not that every precaution which can 
be conceived of after the accident had not 
been taken, but that some precaution, which 
a reasonably prudent man before the acci- 
dent would take, has not been taken. In 
any case the maxim volenti non fU injuria 
applied. — Per Simmons, J. : As the opera- 
tion of the engine without a tender attached 



created a condition involving extraordinary 
care by deceased, as it appeared tha( grab- 
irons and railing would have minimized the 
danger, and as there was the unusual feature 
of deceased being called upon to perform 
the double duties of fireman and engineer, 
the trial Judge was right in leaving to the 
jury the question wheUier defendants furn- 
ished a reasonably safe place in whidi de- 
ceased could perform his work. The fact 
that the water glass in the cab was found 
broken causing tiie steam to escape and the 
probabilities under the circumstances justi- 
fied the jury in concluding that its breaking 
caused deceased to move suddenly and • fall ' 
from the engine. The question whether de- 
ceased appreciated the risk of his employment 
and voluntarily accepted it was properly left 
to the jury; where the inferences are neces- 
sarily to be drawn by implication from the 
conduct of the parties a very clear and un^ 
equivocal case would have to be made against 
deceased before a Judge should withdraw soch 
a question from the jury ; and the fact that 
deceased had been at this particular employ- 
ment for some time before the accident would 
not be conclusive i^ainst him. — Per Mc- 
Carthy, J.: It cannot be said there was no 
evidence of negligence to go to the jury, and 
their determination of the matter should not 
be interfered with. 

MoPher$on v. Edmonton^ Dunvegan 
and British Columbia Railway 
Company, [1919] 3 W. W. R. 471 
(Alta.) : 49 D. L. R. 254. 

Liability for tort — DefeetiTe trans- 
former — O. C. 1053, 1066. — An electric 
light company will be held answerable in i^qq 
damages for the death of an employee, shocked i^^oo 
by a defective transformer, against whicib 
he had been warned, but from which the 
current had not been cut off. 

BrotDn Corporation v. Bouchard 
(1918), 28 Que. K. B. 219. (An 
appeal to the Privy Council is now 
pending.) 

Injuries to railiray employee wldlo 
operating; switeh — Standard of eqnip- 
ment — Conflietia^ evidenee — Pindliig 
of Jnry. — 'Liability for negligence for in- 
Juries to plaintiff, an employee of defendant, iaqi 
while making a "drop switch" in the de- 1*«'* 
fendants* yards sustained, per Haultain,C^.S. 
(duJdtanie) and Newlands, JJL; Lamont mnd 
Elwood, JJ.A., contra. Discussion as to ap- 
plication of principle of Nelson y. 0, P, B., 
55 S. C. R. 626; [1918] 2 W. W. R. 177. 
[See 1435.] 

Herman v. Canotftoa Pac^ RaOwaif 
Company, [1919] 1 W. W. B. 254 
(Saek.) : 44 D. L. R. 343: 23 C. 
Ry. Ca. 416 ; 12 Sask. L. R. 53. 

The judgment of the Court of Appeal for 
Saskatchewan (12 Sask. L. R. 53; [191^] 
1 W. W. R. 254 [1434] ) , dismissing an appeal 
by defendant from a judgment of Brown, 
C.J.K.B., in an action for damages for per- •« jor 
sonal injuries received while operating a 1^00 
switch-stand, was dismissed with costs on the 
ground that there was evidence upon which 
the jury might, if they thought proper, reach 
the conclusion which they did reach, and the 
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Court was not prepared to interfere with 
their decision. 

Herman v. Canadian Pacific Rail- 
way Company, [1M9] 3 W. W. R. 
■ 46 (?.C.— Sask.). 



Railway aeeident — Common employ- 
ment — ^Def eetlTO eyetem — Findimge of 
Jwy. — ^A train bound for St. John, N.B., 
carrying frozen meat to be shipped overseas, 
in passing througrh the State of Maine sub- 
stituted an auxiliary truck for one under the 
car next the engine that was damaged. The 
auxiliary truck was not connected with the 
braking apparatus of the car under which 
It was placed, whereby the braking efficiency 
was diminished by one-half or more. On 
approaching Fairville, the train bad to be 
1436 ^^^^^ apart, and one of the! engines backed 
five cars, including the one next it with the 
auxiliary truck, on a siding where said engine 
was detached without the air-brakes being 
first released and the hand-brakes applied as 
required by a rule of the company. The 
engine then went on the main line, but the 
cars, though the brakes on the foremost were 
applied, ran down and struck the cab caus- 
ing the engineer's death. In an action by his 
widow for damages at common law and under 
the ** Workmen's Compensation Act ^ : — H0UL, 
reversing the judgment of the Appeal Divisicm 
(45 N. B. Rep. 462; 40 D. L. R. 437), Id- 
ington and Brodeur, JJ., dissenting, that the 
use of an auxiliary truck is not evidence of 
a defective system, and there was no other 
evidence thereof; that the accident was due 
to placing the car with said truck next the 
engine, thus diminishing the braking efficiency, 
and in detaching the engine on the siding 
without first attending to the brakes, both of 
which are forbidden by the rules, and that 
these were acts of employees, fellow-servants 
of the deceased, and could not be imputed to 
the company; the liability of the con4>any, 
therefore, was limited to the damages Uiat 
could be recovered under the ''Workmen's 
Compensation Act." 

Canadian Pacific RaUtoy Company v. 
Oheeteman (1919), 57 S. C. R. 
439; 45 D. L. R. 257; 23 Can. 
Ry. Ca. 429 (S. Ct. Can.— N.B.). 



V. 3* Employem' XdaMliiy Act, Kaster's 
Liability for Aeeident or Deatih. 

While in process of loading logs on to 
trucks by means of a donkey-engine, owing to 
the incompetence of the engineer, C, who 
was acting as superintendent of the work, 
temporarily took charge of the donkey- 
I4Q7 engine and instructed the engineer how to 

' work it. While he was so engaged, a man 
employed as a loader was struck by a log that 
was improperly lowered, and killed. The 
plaintiff obtained judgment in an action for 
damages under the Employers' Liability Act 
— Held, on appeal, Galliher, J.A., dissenting, 

* that C, being so engaged, was " a person hav- 
ing superintendence intrusted to him " within 
the meaning of e. 3, s.-e. (2) of said Act, and 
the appeal should be dismissed. 

WiOard v, InUmaiianal Timber Co. 
(1919), 25 B. C. R. 210. 



Fatal Aeeldents Aet — Death of plain- ^ ^ 00 
tiflTs husband — ^Action for damages — Settle- 14oo 
ment — Approval of Court on behalf of in- 
fants — Apportionment of damages — ^Mainten- 
ance and education of infants. 

Cagtonguay v. HnU Electno Co, 
(1919), 17 O. W. N. 218. 



V. 4. (a). Workmen's Oompensation 
Aeta — Oenerally. 

Workmen's Oompensation Act — JBni* 
ployer — Workman — Within mean* 
ins of tke Aet — Oompensation — In re« 
speot to loss of ^rasos only. — The re- 
spondent, a travelling salesman, entered into 
a contract with the postmaster of Frederic- 
ton, to carry the mails between Fredericton haqa 
and New Maryland, six round trips a week, 14i5™ 
at ^.00 per day. The arrangement was only 
a temporary one, pending the calling for ten- 
ders by the Post Office Department It might 
only last for a day, or might last for a year. — 
Held, on a claim for compensation by the pe- 
titioner, who had been hired by the respon- 
dent to carry and distribute the mail, for an 
injury received in the course ot his employ- 
ment, that the carrying of the mail was part 
of the regular business of the respondent, and 
the petitioner's employment was regular and 
permanent, and he was engaged in manual 
labour, within the meaning of the Act — Com- 
pensation under the Act is ^ven in respect to 
wages only, and not in respect of personal 
suffering or for medical, surgical and hospital 
charges incurred by reason of tlve injury. 

Bolden v. Chase (1919), 46 N. B. 
R. 147. 

Workmen's Oompensation Aet — Oon- ^ ^ ^ v 
traetor — Assessment — Jnriedietion 1.440 
of Board — ^Biffkt to resort to Oonrt — 
4 Geo. V. o. 85» ■• 60 (1). — The judgment 
of Clute, J., 41 O. L. R. 156, was a^rmed. 

Murphy v. City of Toronto (1918), 
43 O. L. R. 29; 45 D. L. R. 228. 

Employee in eonrse of entployment 
injnred by nesUffenee of tkird person 
— ^Election to elaim eontpensation flrom 
Board. — The plaintiff, driving a waggon, in 
the course of his employment, in a public 
highway, was injured by reason of a col- 
lision c^ his waggon with a street car of the 
defendants, and in thitf action recovered a 
judgment for damages and costs against the 
defendants, based upon a finding of the Jury 
that the defendants were guilty of negligence. 1441 
Before action, the plaintiff had elected, under •*-^*^-'' 
the Ontario Workmen's Oompensation Act, 4 
Gtoo. V. c. 25, s. 9 (3), to claim, and had 
received, compensation from the Workmen's 
Oompensation Board for bis injuries. In the 
action, the defendants did not until the trial 
set up as a defence the plaintiff'tr election 
and daim; but, by leave, after the jury had 
been discharged, they added the defence that 
the plaintiff had expressly elected to claim 
compensation under the Act, and had ex- 
pressly released all right of action against the 
defendants in respect of his injuries, and that 
the plaintiflTs claim ag^in^t the defendants was 
barred by the provisions of the Act. This 
defence was supported by a written election, 
signed and sealed by the plaintiff and filed 
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with the Board. Aft€r the judgment in the 
action and after notice of appeal therefrom 
had been given by the defendants, the Board, 
in writing, consented and agreed that, for 
the purposes of the action, the plaintiff should 
be permitted to withdraw bi9 election to 
claim compensation from the Board, and the 
Board released and assigned to the plaintiff, 
as from the date of the election, all its rights 
and title to proceed again&t the defendants 
for the cause of action involved therein, pro- 
vided that, in the event of the action failing 
by reason of the right to bring such action 
being vested in the Board and not in the 
plaintiff the Board was to be entitled to 
bring such action as it would have been 
entitled to bring if this consent had not 
been given. Upon the appeal from the 
judgment in the action, the defendants con- 
tended that the action was not maintainable 
in the name of the plaintiff, and on his own 
initiative: — Held, upon a consideration of 
S.-S8. 1, 2 and 3 of s. ^ of the Act. that 
effect could not be given to the contention 
of the defendants: the diflSculties which might 
arise from permitting the person injured, 
after such an election, to sue the tort-feasor, 
were ine^parable from the situation created 
by the right of subrogation given by s.-s. 3; 
the effect of the election was not to release 
the wrongdoer, but to subrogate the Bo&rd 
to the^ rights of the workman and enable it 
to maintain an action in his name for the 
benefit of the accident fund. — The only right 
given to the Board by the election was that 
of subrogation (with of course the added 
power to sue in the Board's own name). 
That right does not prevent the enforcement 
by the oerson possessed of the cause of ac- 
tion in his own name; but, once the right 
of subrogation has arisen, he can do nothing 
to prejudice the person subrogated. Subro- 
gation can be enforced at any time, whether 
the original claim is one in fieri or has been 
pressed to a recovery. — The effect of subro- 
gation and the practice in enforcing it con- 
sidered and authorities referred to. — The 
appeal was dismissed with a direction that 
the amount of the judgment should be paid 
to the Board, to be dealt with by it in due 
course. 

Button V. Toronto R. W. Co. 
(191&), 45 O. L. R. 550; 4» D. 
L. R. 216; 16 O. W. N. 236. 






Worknea*a Oompemaatloa Act, B.C., 

1442 ^®??' •• '^'^* ■• ^'^> whether "employers," 
^ decision of board, payment of assessment. 
Court without jurisdiction. 

In re Workm€n*» Compenaation Act, 
[1»19] 3 W. W. R. 426 (B.C.). 

The Workmen's Compenaation Aet 
(Man.) — Oonatltntional validity — 
Determining whether employee was 
aoting: in oonrae of entployment — ^£z- 
elnaive Jnriadietion of Board. — Validity 
of the Workmen's (Compensation Act and the 
lAAO jurisdiction of the Workmen's Compensation 
144o Board constituted thereby upheld by reason 
of the judgment in Re The Public Utilitie* 
Act, Winnipeg v. Winnipeg Electric Ry„ 
[1917] 1 W. W. R. 9.— Sub-section 2 (as 
enacted by c. 118 of 1919). of s. 57 of the 
Workmen's Compensation Act held to em- 
power said Board to determine finally and 



conclusively whether an employee when in* 
jured was or was not acting in tJie course of 
his employment. 

Canadian Northern RaUioay Com- 
pany V. Wilton et dl„ CUvana* 
Caee, [1919] 3 W. W. R. 742 
( Man.). 

See also 443, 444. 

Claim for i«|mry tm health df eerrant 
worhlnir is faetavy — Rajeetiaa of 
elaim hy Worhaten'a C»mpeneatian 
Board — ^ Feveomal in|mry by aeoi« 
dent ** — Workmen*! Oompemeation Aet, 
6 Geo. T. e. 25, a. S (l)^Finality of 
eoneUudon of Boar d Seetion 15 of 
Act (6 Geo. V. e. 24, s. 8>— AeiUn for 
damagoe for injnry — FindJnge of Jmry 
— Evidenee — Onus — ^Abeenee of Tonti- 
lation — Preeenoe of poieonona va- 
pours — Proadmate eanae of ill-health 
— Failmre of proof. — A workman sued 
his employers to recover damages for injury 
to his health, caused, as he alleged, by neglect 
of their duty to him as their servant, while 
he was woiiEing for tbem in tiieir ammuni- 
tion factory. The duty alleged by the plain- 
tiff was to ventilate the building where the 
plaintiff worked in such a manner as to keep 
the air reasonably pure so as to render 
harmless, as far as reasoiiaUy practicable, 
vapours generated in the course of the work ; 
the breach alleged was the neglect of that 
ditty; and the consequence was the emission 
of poisonous gases, whidi, owing to the ab- 
sence of ventilatioB, permanently injured the 
plaintiff's health. The gases were alleged to 
have arisen from small tanks into which hot 
metal, in the process of manufacture into am- 
munition shells, was dipped in a solution of 
pruflaric acid and a solution of sulphuric add. 
At the trial of the action the jury found : that 
harmful gases were so generated — " the three 
fumes of gases combined sulphuric acid, cya- 
nide of potassium, and natural gas;" that 
the building was not ventilated in such a 
manner as to keep the air reasonably pure 
and so render the gases harmless as far 
as reasonably practicable ; that the conditions 
of the factory where the plaintiff worked 
caused his present and possibly future dis- 
ability ; that the injury complained of by the 
plaintiff was caused by the defendants' negli- 
gence; tliat the negligence was, "sufficient 
ventilation was not provided while the plain- 
tiff worked there;" and that the plaintiff 
wasf not guilty of contributory negligence: — 
Held, that the Ontario Workmen's Compen- 
sation Act, 4 Geo. V. c. 25s did not stand in 
the way of the action; the plaintiff's claim 
was twice before the Workmen's Compensa- 
tion Board, and was rejected on the ground 
that, if it could be supported in fact, it would 
not be a case of "personal injury by acci- 
dent" (8. 3 (1) in Part I. of the Act), and 
so could not be one within the Act; and, 
whether that conclusion was right or wrong, 
it was made final and conclusive by s. 15 of 
the Act, asr enacted by s. 8 of the amending 
Act, 5 Geo. V. c. 24.— The actiofi failed be- 
cause there was no evidence upon which rea- 
sonable . men could find in the plaintiff's 
favour. — The onus was upon the plaintiff to 
prove (1) absence of ventilation, (2) the 
presence of poisonous vapours, and (3) that 
the two combined were the proximate cause 
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of the plaintiff's ill-health: and be had suc- 
ceeded in shewing none of the three. [See 
this case as 1427.] 

ScotloHd T. Cana^an Cartridge Co, 
(1019), 45 O. L. R. 686; 48 D. 
L. K. flW; 16 O. W. N. 256. 



V. 4. Oil). L ChielbM Aet— ApplioAtlott. 



Acetdent to worknAa — BiUHised la 
Que^eoy laj«i«d la OatAHi^— n. S. Q. 
7S21. — A man engaged in Montreal to work 
in Ontario and injured there, may sue under 
the Workmen's Compensation Act of the 
Province of Quebec, even though he have al- 
ready succeeded in a similar case in Ontario 
for the same accident But damages recov- 
ered for in 'Ontario must be accounted for in 
the new proceedings. 

Bwrdem^ v. Dommi&n Bridat Oofii^ 
pm/^ (1017), 54 Que. S. d 363. 



S04*— The right of action under the Work- 
men's Compensation Act does not arise from 
a contract of personal service, and cannot be 
taken by a minor unassisted by his tutor, but 
must be taken by the tutor, duly authorized. 

Hainngle V. IfoMtrMl IfacAifie Sh^p 
(1018), 56 Que. B. 0. 182; 20 Q. 
P. R. 206. 




lent oompany — Antoatatie 
^ iklao — ^ProTlsioaiil allowaao«. — An 

amnsement company who, in the pursuit of 
its objects, makes use of an automatic 
machine for the manufacture of candy is 
liable under the Workmen's Compensation 
Act for injuries received by its employees 
while engaged at such machine. 

Robert V. Dominion Park Co., Ltd. 
(1010), 21 Q. P. R. 197. 

Apprentieo — Damagea — C. O. 1915t 
R. S. Q. 7322, 7325. 7329.— A boy en- 
gaged as an apprentice, though that word 
was not applied to him in the contract re- 
taining his services, has the right to the 
benefit of the Workmen'er Compensation Act. 

n^endeau v. Lahelle (1019), 25 R. 
I/, n. s. 301 (Que.). 
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— 8ab-eoBtraotor — Iiiun- 
ber oaaip — ladastrlal or forestry in- 
dnatTT— R 8. Q. 7321.— The Workmen's 
(compensation Act applies to bushmen hurt 
while at work in the woods cutting logs for 
an industrial company. — The fact that the 
injured man was in the employ of a sub- 
contractor does not affect the question. 

Perrw y.VeUlette (1018), 56 Que. 
S. C. 110. 



]>eatli aot 4ae to work. — There being 
1450 '^ proof that the deceased died from the re- 
^^ salt of his employment, plaintiff's action must 
be denied. 

Bougie y. Canada Bom Board Co. 
(1010), 25 R. de J. 180 ; 46 D. L. 
R. 258 (Que.). 

lAt'i Eaiployee of fouadry— -Comaion law 

1^1 ~4kaar3r — Iieaa tkaa |l,000— Dismia- 

sal of aotioa — C. €. 1053 1 B. 8. Q. 



7326. — The employee in a foundry who is 
in receipt of a salary of less than $1,(X)0 per 
annum cannot take suk in damages under 
the common law; he should sue under the 
provisions of the Workmen's Compensation 
Act, otherwise his action will be denied, sub- 
ject to his right to take the appropriate pro- 
ceedings. 

Canadian Steel Foundries, Limited 
V. Btychlineky (1018), 25 R. L. 
n. B. 135 (Que.). 

FaU — niaesa — R. 8. Q. 7321.— The 

sudden death of a workman at his task gives 
no right of action under I3ie Workmen's 
(Compensation Act if it be proved that his 
death be due to natural causes. 

Vaudrin v. Canada Boa Board Co. 
(1010), 25 R. L. n. s. 242 (Que.). 
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Ilia peadeaa — Aotioa aader the Rail- 
way Aet, R. 8. O. e. 37> a. 427, 8.-a. 
2 — Aotioa aader the Workaiea'a Coai- 
peasatloa Aot. — If the victim of an acci- 
dent has elected to sue a railway company 
under the Railway Act, whicb action is stiU 
pending, another action, under the Work- 
men's Compensation Act for the same cause 
will be dismissed upon exception li$ pendent, 

Eeuruh Y Canadian Facifio Ry, Co, 
(1010), 21 Q. P. R. 84. 

Coaearreat salts — ^Aooideat to work* 
maa. — ^A workman, the Tictim of an acci- 
dent, cannot at the same time sue under 
the common law and under the Workmen's 
Compensation Act, and the petition for leave 
under the latter Act will be dismissed with 
coefts. 

AUaire v. Ca/nadian Steel Found- 
rie$. Ltd, (1010), 21 Q. P. R. 36. 

Merearlal iatozieatioa — Poisoa- 
oaa cases — R. 8. Q. 7321. — Intoxication 
resulting from the sudden inhalation of pois- 
onous cases arising from mercury is an acci- 
dent within the meaning of the Workmen's 
Compensation Act. 

Canada Electric Producte v. Oloua 
(1010), 28 Que. K. B. 505. 

Other work— IiiaMllty of maator — 
R. 8. Q. 7321. — ^Where a workman is sent 
by his master to a certain place to do speci- 
fied work, and once there does other work at 
the bidding of others and not for the benefit 
of his master, and he is injured at such work, 
he has no claim for compensation against 
his master. 

Roy V. Lemieua (1017), 56 Que. 
S*. C. 341. (Reversed in review). 

Petltloa for leave to aae — ^Aeeideat 
happeaias la aaother proviaee. — A 

petition to sue under the Workmen's Com- 
pensation Act will not lie where it appears 
that the accident occurred outside of the 
Province of (^ebec, although petitioner was 
hired therein. 

Manparage y. Ahitibi Power d Pa- 
per Co, (1010), 20 Q. P. R. 371. 

Shaaty^ataa — 8ab«eoatraetor — 
Woodyards — ladaatrlal or a^riealtoral 
aadertakiac — AppUeatioa of Aot — R. 
8. Q. 7321. — The Workmen's Compensation 
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Act is applicable to shanty-men working in 
woodyards, where they cut, npon the timber 
limits of a manufacturing or industrial com- 
pany, logs intended for the undertaking of 
the company. — ^Forestry operations of this 
kind are industrial and not agriculturftl. — 
It is immaterial that the shanty-man being 
directly employed by the company or be in 
the service of a sub-contractor or jobber. 

VeiJette v. Perron (1918), 56 Que. 
S. O. 309. 

Siokneas— Faiat>-G. C. 1063; K. 8. Q. 
7321. — Sickness is not an accident, and tlie 
1 df\Q ^^^^i^Au who catches typhoid fever by drink- 
HOtF ing impure water from a spring on the land 
of his employer cannot recover under the 
Workmen's Compensation Act. Nor could he 
under the common law without establishing 
fault on the part of his employer. 

Ckarron v. Canadian Pacific Ry, Co, 
(1918), 55 Que. S. C. 134. 



T. 4. (b). ▼• Bents 
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Workmen's Oompensatioa Aot — Ap- 
plloability of — Maanf aetnror and 
trader — Joint employment — ^Erldonee-— 

B. S. Q. 7321.— Where the employer is 
both manufacturer and trader, uie party 
claiming under the Act must show that the 
victim was engaged at least in the manufac- 
turing part of the enterprise and was in- 
jured while so working. 

Carcn y. Imperial OH Company, 
Limited (1917), 54 Que. S. C. 
394. 



V. 4. (b). It. ProTlaional Allowanee — 

Qnebee Aet. 

Aeeident to workntan — ProTisional 
allowanee — ^Loss of eapaelty. — Where a 

workman has been injured, has settled his 
1461 daim and resumed work, but, his condition 
becoming worse, has taken proceedings under 
the Act, he cannot daim a provisional al- 
lowance. 

Harrii y. Peoh Rotting MUh, Ltd. 
(1918),20Q. P. R. 149. 
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Aeeident to ^rorkntan — Pennanent 
partial ininrj- — Snit pending in review 
—Daily allowanee^— Where the trial Court 
has decided that a workman has suffered a 
permanent partial incapaci^, and the case is 
taken to review, no daily allowance will be 
allowed unless it be shewn that the plaintUTs 
condition has become aggravated. 

Zeppitino y. Peoi; Rottrng MfOe, 
Ltd. (1918), 20 Q. P. R. 148. 

Workmen's Compensation Aet — ^Daily 
earnings — Serions defeneo — B. S* Q* 
7343.— R. S. Q. 7348 is to be strictly ap- 
plied. Application for a daily allowance, 
pending suit, will be dismissed, if the defend- 
ant answers that the plaintiff earned more 
than |1,(X)0. 

Tremhlav v. Canada Cemcni Co. 
(1918), 24 R. L. n.s. 444 
(Que.). 



and 

Aet. 



Aeeident to "workman — Salary — Addi- 
tional employees — B. S. Qm 7S21 et soq* 

—•Where there are permanent and temporary ^ - ^ - 
workmen employed by the same master, the 14d4 
determination of the annual wages of one of 
the latter class is derived from the average 
earned by them alone, without consideration 
being given to the earnings of the permanent 
employees. 

Langlois v. Chrand Tr^nk Railway 
(1918), 55 Que. S. C. 251. 



V. 4 (b). Tiii. Proeednre — Qnebee Aet. 

Aeeident to ^rorkman — Adntitted 
amount dne— Judgment npon petition 
— ^B. 8. Q. 734UI. — ^Wbere there is consent to 
judgment npon a petition to obtain a certain 
amount under the Workmen's CJompensation 
Act, judgment may be so entered reserving 
further condusions to the plaintiff. 

Rossi y. Scottish, etc, Co, (1918), 
54 Que. S. C. 511. 

Aeeident to workman — ^Indemnity to 
— Set-off — Costs — O. O. 1166, llOOf O. 
P. 500, 649, 553, 555; B. 8. Q. 7332. 

— In cases arising under the Workmen's Oom- 
pensation Act, costs due by the injured work- 
man may be compensated out of the moneys 
payable by the employer. — Even the party 
winning a law suit is held directly liable to- 
wards his own lawyer for the letter's costi, 
with a right to subrogation if he pays them. — 
Costs bear interest from the date of tiie judg- 
ment — C. P. 556 is to be interpreted in the 
light of O. P. 549, and the principles of the 
common law. 

Trudel y. Rhcaame (1917), 54 Que. 
S. O. 292. 

Aeeident to workatan — ^Prel 
petition — ^Antkorisation to 8n< 
Q. 7347. — ^Tbe preliminary petition in suits 
pnder the Workmen's Compensation Act is 
primarily for the purpose of bringing about a 
settiement, and should not be denied unless 
the law clearly refuses all relief. 

Gauthi€r y. Cohen (1918), 26 R. L. 
n.s. 40 (Que.). 

Aeeident to workman — Oalenlating 
mmlrnxj — Case sent baek to trial Conrt — 
B. 8. Q. 1728, ss. 2 and 3.—- The word 
"continuous" has reference to the nature of 
the work performed, notwithstanding that, 
for the workman, there may 6e idle days. — 
" Workmen in the same category " mean the 
class in which the workman was placed when 
he entered the employ and not that he was 
in when injured. — The workman must prove 
the average earninp of men of bis category 
jiuring the preceeding twelve months. If he 
does not do so, the appellate tribunal will 
order the case back to tiie trial Court for 
that purpose. 

PeUetier y. Montreal Locomotive 
Works, Ltd. (1918), 25 R. L. 
n. s. 76 (Que.). 
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V. 4. (b). Ix. Qne'bee A«t — OMMvally. 
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Aoeident to workmaii — Yaumm IaA of 
14 yoan — ^Exooptioii to the fovm — O* 0« 
1469 304. — A suit under the Workmen'* Com- 
pensation Act is not one based upon wages, 
and a young boy of 14 years of age must be 
assisted by a tutor for that purpose. 

D^anffie ▼. Montreal Machine 8hop 
(1918),20Q. P. R. 206. 

AeoldoBt to 'vovknuui — ^PenBlwdoa to 
-Proseiiptioii of — ^Intorraptloa of 
O. 2224| n. B. Q. 7846, 7847. — 

Service of a petition for permission to sue 
under the Workmen's Compensation Act in- 
terrupts presoHptio]!. 

DupuU y. Canadian Pacific Ry, Co. 
(1918), 55 Que. S. C. 59. 

Settlement pendente lite — B^ S. Q. 
7830. — If a suit under the Workmen's Coxn- 
^Ar7't P^i^^tion Act is settled, and, the plaintiff 
1471 subsequently complains of the terms thereof, 
proceedings will be had to establish the suf- 
ficiency of the indemnity paid. 

Paienaude v. Ccuiada Cement Co, 
(1917), 20 Q. P. R- 241. 



MECHANICS' LIENS. 

I. Bieht to [1472-1474]. 
n. Time for FiUng; [1475]. 
m. Resistratlon [1476, 1477]. 
IV. Interest Attaebed [1478,1479]. 

V. PMorlties — MoFtsas** — I<i^3 
Exeontions [1480-1482]. 

VI. Aetlons to enf ovee, 

1. Gbnebaixt. 

2. PliOCEDUBE [1483, 1484]. 

3. JUDOIOCNT. 



I. BIcHt to. 

Meeknnlos' liens — Olnim of assistant 
arehiteet employed by arehiteet — Snp- 
erintendenee of oonstmetion of bnild- 
ins — 'DrtLwimg plans — ** Work ** and 
** eerriee ** — Meolianies and Wage* 
Earners Iden Aet, &• 6 — ** Contractor '* 
— <« Snb-eontraetor *' — Section 2 (a), 
1472 Cf)» — ^An assistant architect, employed by the 
architect of a building, who has been em- 
ployed by the owner, is entitled under s. 6 
of the Mechanics and Wage-Earners Lien 
Act, R. S. O. 1914, c. 140, to a lien for his 
** work " and ** service " upon or in respect 
of the building, in the drawing of plans and 
the supervision and direction of the con- 
struction of the building. — Amoldi v. Oouin 
(1875), 22 Gr. 314, approved.— -Per Riddell, 
J. : The architect was a ** contractor " under 
8. 2 (o), contracting with the owner for 
the " doing of work or service ;" and the a9- 
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sistant was a "sub-contractor'' under sec. 2 
(/), employed by the "contractor." 

Read v. WhUney (1919), 45 O. L. 
R. 377; 16 O .W. N. 127; 48 D. 
L. R. 305. 

Olainis of material-men — Bnildinir 
not llnished by contractor — Overpay- 
nicnt by owner — Contract to do entire 
work for stipnlatod price, payable on 
completion — Owner not required to 
create statutory fnnd for beneilt of 
claimants of liens — Meckanics and 
Wase-Eamers Iden Act, R. 8. O. 1914, 
C 140, 8. 12 (1). — ^A contract for the 
building of a house was in writing; one 
sum of money, $1,440, was to be paid by 
the owner for the whole work, and was to 
be paid when the work was done; the work 
was never completed — ^in value more than 
$600 worth was never done; but the owner 
paid to the contractor, as the work progressed, 
$1,150: Heldf that, in 'such circumstances, 
the Mechanics and Wage-Earners Lien Act, 
R. S. O. 1914, c. 140, does not require the 
owner to create a fund by deducting 20 per 
cent, from any payment to be made by him in 
respect of the contract (s. 12 (1) ) ; and, 
nothing being payable by the owner to the 
contractor, the claims for liens of those who 
supplied materials to the contractor could 
not be enforced against the owner. — FarreU 
y. GaUagher (1911), 23 O. L. R. 130; Rice 
LeuHS d Son, Limited Y. George Rathhone^ 
Limited (1913), 27 O. L. R. 630, and H. 
Dakin d Co,. Limited v. Lee, [1916] 1 K. B. 
566, explained. 

Burton v. Hookwith (1919), 45 O. 
L. R. 348; 16 O. W. N. 102; 48 
D. L. R. 339. 



Oonstitntional law — Mechanics and 
Wage-Earners Lien Act, R. S. O. 1914, c. 
140--Power of Ontario Legislature to create 
lien effective against Dominion railway — 
Jurisdiction of Court to award personal ^dg- 1 474 
ment where lien-daim not enforceable— €iec- ^^*^ 
tions 6 and 49 of Act — Charge on percentage 
to be retained by owner — Section 12 (3) of 
Act-— 43 O. L. R. 10; 14 O. W. N. 159, re- 
versed. [See 435, 436.] 

Johnson d Carey Co, v. Canadian 
Northern R, W, Co. (1919), 15 O. 
W. N. 279 ; 47 D. L. R. 75. 



H. Time for Filing. 

Privilese of supplier of materials — 
Notice to principal — Mnnicipal cor- 
poration— Becrctary-treasnrer — Iicsal 
relationship— €• O. 084» 2013e, 2013b, 
20131. — ^The secretary-treasurer, in the cir- 
cumstances of the case, went beyond the 
scope of hi^ powers and did not render the 
municipality liable. — If the privilege of the 
supplier of materials was lost by reason of 
informalities, there is no redress against the 
ninnicipality. — Where suit is not taken 
within three months, the legal attachment in 
the hands of the principal contractor or owner 
becomes null and void and of no effect. 

Noiseuw V. City of Lachine (1918), 
2^ R. L. n.s. 491 (Que.). 

CoTcnant in Mortsase Allowing Pay- 
ment of Idenst See 1518. 
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III. BeKl«tvatl4>iu 

Iden — Builder — Bemiaeiatioii — 
Registration — Delay — Proeedvre — 
Transferee as mis-en-oanse — Appeal 
— Absenee of notioe-r-Res Judicata — 
Articles 1023, 1031, 1571, 2013b, 
2081, 2127 €. O.— Article 1213 O. P. Q. 
— S. supplied the materials and executed the 
work necessary for the plumbing and heating 
system included in the construction of a 
building. Within the delay during which he 
had a lien on the property without registra- 
tion (artide 20186 C. 0.)» S. signed and 
delivered to B., with whom the owner of the 
property was negotiating a loan, a document 
by which he declared that be renounced all 
legal privilege. I^ter on, S. registered his 
daim against the property and afterwards 
transferred the greater part of it W., a 
mortgage creditor, then took an action to set 
aside B.*b lien and, asking that the transfer 
be declared null and void, summoned G., the 
transferee, as mi9-en^cau»e. In the trial 
Court, G. appeared through counsel, but did 
not file any plea; and judgment was ren- 
dered, dismissing the action, upon the con- 
testation produced by S. W. then appealed 
to the Court of King's Bench and to the 
, -_- Supreme Court without giving any notice 

1476 to G.—Held, that the privilege of S. had 
ceased to exist at the date of its registration. 
— Per Idin^ton, J.: S. having failed to en- 
force his privilege within the delay mentioned 
in article 20136 C. C, his right was ex- 
tinguished. — Per Anglin, Brodeur and Mig- 
nault, JJ.: The document signed by S. was 
an absolute and unqualified renunciation of 
his privilege and not a mere undertaking not 
to regifirter it. — Per Anglin, Brodeur and Mig- 
nault, JJ. : On this appeal, S. cannot set up 
a plea of res judicata to which the transferee 
may be entitled. — Per Anglin and Mignault, 
JJ. : The judgment of the trial Court, so far 
as it affects the tran^eree, cannot be dis- 
turbed by the Supreme Court. — Per Brodeur 
and Mignault, JJ. : W., though not a party 
to the document signed by "S., has a right to 
take advantage of it, 'because as creditor of 
the owner who has failed to do it, W. can 
exercise the latter's right to have the regis- 
tration declared illegal. — Per Brodeur, J. : A 
judgment pronouncing the extinction of a 
claim, if rendered before tbe notification of 
the transfer, can be opposed to the transferee. 
— Judgment of the Court of King's Bench, 24 
R. L. n. s. 204, reversed. 

Wei9$ V. Silverman (1919), 58 S. 
C. R. 363 ; 47 D. L. R. 161. 

Privilcffc of supplier of materials — 
Kotioe — Reffistratton — Delay — Sale 
— €. C. 2013 tb 2031, 2083— <;. O. 
2013s does not apply in tko ease wliere 
tlie supplier of materials contracts 
directly vrith the owner.— ^The notices, 

1477 ^^^ ^^ which is left with the consignee and 
the other signed by him and returned to the 
shipper are not the notices required by C. C. 
2013y. — The privilege of the supplier of 
materials is not affected by the prior sale 
of the property when sucb privilege is legally 
registered. — The sfupplier of materials may 
register his claim within thirty days after 
the completion of the contract. 

Pacaud v. Limoges (1919), 56 
Que. S. C. 242. 



TV. ImterMt AttaAed. 



0»a 
of entrant. — ^A meebanies' Uta filed agaiast 
the possessory interest of an entrant to 
Crown lands does not follow on the titis if 
the Crown grant issues to another person. In 
such case the registrar has the right to regis- 
ter the grant and issue the certificate of title 
thereon clear of the mechanics* lien. — It is a 
sound principle in registration that the regis- -t AJ7Q 
trar, having exercised his discretion in ac- J-^iO 
cepting for registration an instrument, should 
not subsequently exercise a further discretion 
as to whether the instrument should follow 
on subsequent titles. It does so as a matter 
of course until disposed of by a judicial tri- 
bunal or removed by act of the parties. But 
this does not apply to the case of a mechanics' 
lien filed before issue of the grant 

In re The Land Titles Act, [1910] 
1 W. W. B. 628 (Sask.). 



Registration of srant flrom Grown.— 

Upon the registration of a grant from the 
Crown where a mechanics' lien is filed against 
the interest in the land of a person other than 
the grantee, the mechanics' hen should be fol- ., . ^^ 
lowed on the title unless the grant shows on 1479 
its face that it is a homestead grant, in which 
case (unless the grant is to tihe personal re- 
presentative of the person against whose pos- 
sessory interest the mechanics' lien has been 
filed) the mechanics' lien should not be fol- 
lowed on the title. 

In re The Land Titles Airt, {1019] 
2 W. W. R. 30 (Sask.). 



V. Priorities — ^MortsasM— U 
Exeention. 



lAlMmrer's Uenit— Section lO— «< Hot 
enceedinc tbe wages of six weeks.** — 

The wages '* not exceeding the wages of six 
weeks or a balance equal to his wages for six 
weeks " for which a labourer is given an ab- 
solute lien under s. 10 of the Mechanics' Lien 
Act^ means wages earned within a continuous 
period of six weeks counting backwards from 
the last day's work (interpretation of similar 
expression by Beck, J., in RendaU, MacKay, ^ .^^ 
Michie, Ltd. v. Warren d Dyett, 8 W. W. R. 1480 
113, accepted duhUante). — The provision in 
s. 17 of said Act against payment by the 
owner without delivery by tiie contractor of 
receipted pay-roll as by said section required, 
means that an owner who makes paments to 
the contractor without satisfying himself, by 
the method provided, that all wages have been 
paid, does so at his own risk and if, as a 
result of such payments, there is not eaoagfa 
in his hands to meet the wages over the six 
weeks' wages for which an absolute lien is 
given, he cannot avail himself of the protec- 
tion given to faun by s. 32, which limits his 
liability, except for these six weeks' wages 
to the sum owing by him to the contractor at 
the time of the receipt by him of tiie written 
notice of the lien and the amount thereof. — A 
claim for hauling materials to tbe building 
sites to be paid for in a lump sura and not 
done by the claimant himself but by otibers 
hired or sent by him, the price inditing the 
services of his horses and equipment, the 
claimant being his own boss as to the manner 
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in which the work is to b« done, ie not a claim 
for wages, but a claim a^ a sub-contractor. 
MykiZjiuk v. N(»rihwe9tem Bnu$ Oo,, Ltd,, 
6 Alta. L. R. 413, 5 W. W. B. 483, holdinir 
that teamsters employed by a sub-contractor 
in conveying material to a bailding in the 
coarse of erection are entitled to a lien there- 
on for wages, approved and distinguished. — 
Section 13 of the Act applied to protect a 
labourer who had done his last work more 
than 35 days before his lien was filed. 

Biafard et oL y. MoKoy et €U., 
[1919] 2 W. W. R. 280 (tSask.). 

MeolaaBies* Xiien Aet» Alta^ IDOO, o. 
81 — ^Lien on mmtarials under s. 6 — 
Piiorltj OTor general liens under s. 4*^- 

The general lien arising under s. 4 of the 
Mechanics' Lien Act, covering not only land 
and building but also materials for tiie work, 
is subject to the lien on materials given by s. 
1481 ^ ^^ ^® person supplying the same. Such 
lien under s. 5 exists notwithstanding that 
the materials are not delivered on the lands 
where the building is being erected, if there 
is no room there for storing them and they 
are deposited on ground in the immediate 
▼icini^ thereof. Section 13 of the Act which 
makes necessary the filing in the land titles 
office of an affidavit in support of the lien, 
does not apply to a lien under s. 5. The fact 
that the Act provides no means for the en- 
forcement of such lien does not render it in- 
effective. 

Tru9$ed Concrete 8teel Company of 
Canada v. Taylor Enfftneering 
Company, Limited et aZ,, [1919] 
2 W. W. E. 123 (AJta.) ; 46 D. L. 
R. 663. 



Mortcase — Action on meolianles* lien 
— ^Priority of mortsase eonoodod In 
atatement of elalm — Applloatlon at 
trial to limit mortsaffo to valne of land 
Wf ore latproTements done by plalntltf 
— ^Keolianles* and Wase Earners* Iden 
Aet, sa. 5 (3>» 27. 35, 37. — Plaintiff 
brought a mechanics lien action making a 
prior mortgagee a party, but expressly claim- 
ing no priority over tiie mortgage. At the 
trial, about three years later, an amendment 
to the statement of claim to limit the briority 
of the mortgage (under s.-s. [3] of s. 5 of the 
Mechanics' and Wage-Earners* Lien Act) to 
the actual value of the land at the time the 
improvements for which the lien was claimed 
were commenced, was allowed unless it were 
shown that the mortgagee's position had been 
altered by reason of its priority being con- 
ceded in the statement of claim. — SemUe, the 
plaintiff might have contested the priority of 
the mortgage if he had not i^ade the mort- 
gagee a party to the original statement of 
claim at all, but had merely served it with 
notice of trial under s. 35 of said Act. The 
mortgagee appearing at the trial pursuant to 
snch notice would have the onus of showing 
the actual value of the land at the commence- 
ment of the improvements, as that is the 
limit placed by the statute upon its priority. 
— Sub-section (3) of s. 5, ss. 27, 35 and 37 of 
said Act considered and compared with cor- 
responding provisions of the Ontario Act. 

Dominion Lumber and Fnel Com- 
pony. Limited v. Paekov et oL, 
11919] 1 W. W. R. 667 (Man.). 



VZ. 2. Aetlona — ^P^eednre. 
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Meokanloa* Iden Aet, B^ 8. O. 1909, a. 
150 — Seetlon 24 — ** Person elalaUns 
any rifflat, tlUe or lnterest.''—The right, 
title or interest which entitles a person to 
require the registrar to send out the notice 
provided for by s. 24 of the Mechanics* Lien 1 AQQ 
Act, R. S. S. 1909, c. 150, is not necessarily a ^^^^^ 
registered one^ and so long as any one claim- 
ing a right, title or interest in the property 
in question requires him to serve the notice, . 
he must follow the provisions of s. 24. 

In re The Land Titles Act, [1919] 
1 W. W. R. 47 (Sask.). 



Volnnteers' and Reserrlsts' Relief 
Aet — ^Resletrar sendlns notlee to lien- 
bolder tiK take proeeedlnss. — A registrar 
of land titles is justified in registering a re- 
quest and sending out the notice to a lien- 
holder required by s. 24 of the Mechanics' 
• Lien Act without requiring proof that the 
lien-holder is a volnnteer or reservist 
under c. 7 of 1916. 

In re The Land Titfee Act, [1919] 
1 W. W. R. 564 (Sask.). 

Mechanics Lien Actions — Parties: 
1706, 1707. 

Costt See 561. 
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BOBDIGINE AND STTBGEBY. 

I. Dentists [1485, I486]. 

U. Dmsgists and Ofcemists. 
in. Physicians [1487]. 
rV. Snrseons [1488]. 

V. General. 

See iNTOXICAnNG IdQUOBS. 
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I. Dentists. 

Jnrisdiotion — Dentists — Board of 
SOTomors — Accuser and Jadge — 
Prohibition — C. P. 1003; B. S. Q. 
5031,*5032, 5040, 5054; 5 Geo. V. c. 

61, — The principle that one cannot be ac- 
cuser and judge at the same time, is applic- 
able in the case of a Board of Governors 
of a profession, charged with the duty of 
correcting any professional misconduct, when 
the chaiige is laid by one of such governors, 
upon evidence secured by the Board, though 
the complainant does not sit at the adjudica- 
tion of the case. — If each of the Board makes 
charges against different persons, they can- 
not sit either in their own cases or in the 
cases made by their fellow-Governors. 

MaiUet v. College of Denial Burgeone 
(1919), 28 Que. K. B. 539. 



HI. Physielans. 

Physielaa — Fee — Tariff — Valne of I486 
serrlees. — ^There is no tariff in the Province 
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of Quebec to determine physidaiis' fees. The 
Court may determine the fee in each case, and 
in doing so must take into consideration the 
standing of the physician and the position, 
earning powers and responsibilities of the 
patient. 

Wood y. McMartin (1917) , 54 Que. 
S. G. 391. 

niegal praotiee of m«dieine — Mas- 
sage — Pasains of hand* — ^R. S. Q. 
4938, 4971. — ^For a layman to treat pa- 
tients by way of massage and passing of 
hands constitutes unlawful practice of medi- 
cine. 

Gauvreau v. Sadik Bey (1912), 25 
R. de J. 552 (Que.). 

Forgery of Presoriptioni See 1263* 



n. 2. Olaloi — Boundaries. 



nr. Surceoiuu 

Ke^isenoe — Snrceon — Malpractice 
— Evidence — Reasonable skill and care — 
1488 Cause of bad condition following defendant's, 
treatment. 

Heame v. Flood (1919), 16 O. W. 

N. 28. 

Military Servioe Act — Certiorari i See 
749. 



MERGER. 

Release of Surety s See 1842. 



MILITABY LAW. 

See Abmt and Navt. 



MINES, Mmma and ion 

EBALS. 



I. Tl&e IMseoTery. 

H. Tlie Claim. 

1. Staking. 

2. BOUNDAKIBS [1489]. 

3. Application. 

4. Priorities. 

5. Certificate. 

6. Recording. 

7. Working [1490], 

8. Interest in. 

9. Arandonioent. 



HI, Lloenses and 
[1491]. 



Resnlations 



rV. Certliloate of Record. 

V. Disputed Claims [1492-1494]. 
VI. Injury to Surface Rlfflats. 

VH. Miners' Liens — Injuries to 
Miners [1495]. 

VUl. Fraud and Mistake. 



Mines and 
Mlnlns Roffulatlons — Creek claim not 
entendins across rlTcr — River claim. 
— ^Erosion of bank — Bama^es for tres- 
pass — ^Application of ** Harsker Rule." 
— ^A " creek daim " as described in the 
Yukon placer mining regulations of 1901 
cannot extend across a river. — ^Where parts 
of a river bank included within the bound- 
aries of a river claim have become eroded 
and submerged, the erosion not being gradual 
or imperceptible, the boundaries of said claim 
are not disturbed, and an ezi^ng dredging 
lease of the river bed does not extend to 
such accretion thereto. — The Court refused 
to disturb the decision of the trial Judge, 
unanimously aflSrmed on appeal, applying the 
*' harsher rule " as to damages (as applied 
in Lamh v. Kincaid, 38 S. O. R. 516), for 
trespasses to a mining claim. — Judgment of 
Court of Appeal of British Columbia (10 W. 
W. E. 585), affirmed. 

Yukon Gold Company v, Boyle Con- 
cessions, LinUted, [1919] 3 W. 
W. E. 145 (S. C. Can.— B.C.). 



n. 7. Claim — Worklns. 

Mineral Act, R. S. B. C. 1911, c. 157 
— Application for certlilcate of Im- 
proTcments — Wkat steps eonstltnte 
an ** application '' — Proceedings in 
Mining Recorder's Ol&ce — Adverse 
writ prcTcntins llllns of allldaTit In. 
Form O. — "Wketker steps taken re- 
llcTC applicant from furUier work on 
claim — Sections 49, 52, 56-59. — ^The 
application for a certificate of improvements 
referred to in s. 52 of the Mineral Act as 
being required before the recorded owner of 
a mineral claim is relieved from further 
work or payment on the claim is an applica- 
tion to the mining recorder and consists in 
taking the steps in his office as required under 
s. 57 for the purpose of subsequently obtain- 
ing the certificate of improvements from the 
gold cpmmissioner, and if such owner has 
complied with all the requirements of s. 57, 
except the filing of the affidavit in form 6. 
which on his preparing to do he is prevented 
solely because the mining recorder objects 
that an adverse writ has been filed and there- 
fore the applicant cannot swear that he is 
" in undisputed possession " of the claim as 
provided in said form, hifif " application " has 
been made, and is pending, and the fact that, 
in waiting for such adverse claimant to pro- 
ceed with an .action, he allows two or three 
years to elapse without doing further work 
or making further payment on the claim, does 
not entitle another to relocate the ground. — 
(Judgment of Gregory, J., reversed, Mac- 
donald, C.J., doubting, Galliher, J.A., dis- 
senting.) — Per Martin, J.A. (McPhillips, 
J. A., concurring) : Upon payment of the bal- 
ance needed to make up the sum of $600 men- 
tioned in s. 66 the free miner is freed by 
said section from any further o4>li|gation and 
the making of an application is not necessary 
to relieve him from the obligation to do more 
work or pay more money. — Per Martin, J.A. 
(McPhillips, J. A., concurring) : There has 
at least been an application ** as provided 
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by 8. 57 " when the free miner goes before 
the recorder in a bona fide manner and sub- 
mits such proofs, by all documents which it 
is possible to obtain and otherwise, as will 
show a genuine and substantial attempt to 
satisfy the statute. Once that is done the 
aprplication is made and is pending till dis- 
posed of, and is capable of being supported 
by such further proof as may he allowed. It 
was not intended to exact initial perfection 
of proof. — Per Galliher, J. A. (dissenting) : 
The application referred to in s. 52 is the 
application to the Gold Commissioner pro- 
vided for by s. 59. When the applicant comes 
before the Gold Commissioner he must show 
that all the requirements of s. 57 have been 
fufilled, and the reference in s. 62 to s. 57 is 
on such application. 

CollUter et at v. Reid ei al, [1919] 
3 W. W. E. 229 (B.C.) ; 47 D. L. 
R. 509. 

HI, Idoenses. 

Coal and PetroleniiL Act — Lioenses — 
ICiiiister of Lands — Right to refuse U- 
oense — Former holder's risht to reviTe 
lapsed licenses — B. C. — Stats. 1015, c. 
48— R. 8. B. O. 1911^ 0. 159.— The 
petitioners applied to the Minister of Lands 
for licenses under the Coal and Petroleum 
Act to prospect for coal and petroleum over 
an area upon which others had previously 
held licenses. The petitioners had fulfilled 
the statutory requirements to entitle them to 
licenses after the former licenses had expired 
and before the holders thereof attempted to 
revive the same under c. 48 of the British 
um CJolumbia Statutes, 1915. being an Act to 
14yi enable the Lieutenant-Governor-in-Council to 
grant relief from penalties and forfeitures 
in relation to moneys' payable to the Crown. 
The Minister refused the licenses on the 
ground that the lieu tenant-Go vemor-in- 
Council had under said Act purported to re- 
vive or was bound by law to revive the 
lapsed licenses. — Held, on appeal, that the pe- 
titioners having fulfilled the statutory require- 
ments after the former licenses had lapsed 
and before the attempt was made to revive 
them had a legal right to obtain their licenses. 
—Held, further, that c. 48 of the British Col- 
umbia Statutes, 1915, does not confer any 
power on the Lieutenant-Governor-in-Coun- 
oil to revive lapsed licenses in face of the 
petitioner's legal rights. — Woodbury Afinea v. 
Poyntz (1903), 10 B. C. 181, followed.— The 
Minister of Lands has no discretionary 
powers in the performance of his functions 
under the Coal and Petroleum Act; he acts 
as a mandatory of the statute. [See 446.] 

In re Coal and Petroleum Act and 
Johnson (1919), 25 B. C. R. 19. 



V. Disputed Claims. 

iff^-wi^g elaim — ^IMs oovery of minerals 
— ^Landii withdrawn iProin exploration — 
1/1 no Order*in-Conneil, — The lands under the 
i4V;Z waters of Cobalt Lake having been by order 
in council of the 14th August, 1905, with- 
drawn from exploration for mines and min- 
erals and from sale, lease, or location, it was 
held, that the plaintiffs had failed to estab- 
lish their title to a mining claim hased upon 

A.D. — ^16 



a discovery of minerals said to have been 
made upon those lands on the 7th March, 
1906. — ^The judgment of the Court of Appeal, 
18 O. L. R. 275, affirmed. 

Florence Mining Co., Limited v. 
Cobalt Lake Mining Co., Limited, 
(1919), 43 O. L. R. 474 (P. C— 
Out). 

Order Testing mining loeation« in 

appUeant— Mining Act of Ontario, R. S. O. 
1914, c. 32 — Application to set aside order 
after expiry of tiiree years — Order made on 
notice — Delay not satisfactorily accounted 
for — Refusal of application — Appeal. — 
14 O. W. N. 90, affirmed. 

Re Hay and Engledue (1919), 15 
O. W. N. 391. 

Jurisdiction — Order in Oliambers — 

Refusal of motion to set aside — ^Appeal — 
Renewal of application — ^Dismissal. 

Re Hay and Engledue (1919), 16 O. 
W. N. 223. 
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Vn. Injnries to Miners. 

Injury to miner — ^Heglisenoe — ^Mining 
Act of (Jnterio, 1908, 8 Edw. VII. c. 21, s. 
164, as amended by 2 Geo. V. c. 8, s. 18 — 
Protection of miners — ^Rule 4(K— Daily ex- 
amlnatlon of levels and raises — Dangerous 1495 
condition of level — Failure of manager to 
examine — Absence of contributory negligence 
— Findings of jury — Findings of Appellate 
Court on evidence — ^Avoidance of new tariaL 

Bakmnaweki y. Mann Mines Lvm- 
ited (1919), 15 O. W. N. 372. 



MISBEPBESENTATION 
AND FRAUD. 

I. Representation Dellned. 
II« How made [1496]. 

in. Misrepresentation Dellned. 

1. Fbaudulent. 

2. Innocent. 

IV. In^neement and Materiality 
[1497]. 

V, Alteration of Position and 



VI. Parties. 

VII. Actionable Misrepresentation 
[1498]. 

VIII. Action for damages [1499, 
1500]. 

IX. Rescission [1501-1505]. 

Z. Misrepresentation as a I>e« 
fence. 

ZI. Otlier Frand. 

See Principal and Agent — Vendor and 

PUBCHASEB. 
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ZI. How M ad«. 



Acreementfl to ptuvehase iaad — ^Action 
1496 ^^ purchasers for vesoiaslon — Fraud of 
agents — Authority of agents — Recovery of 
moneys paid and interest — Costs. 

White V. BeUeperche (1919), 15 O. 
W. N. 443. 



rv. IndveeiiLont and Materiality. 

Contraet — Inducement — Svidence — 
1 Anr7 ^ckless statements — Delay in asserting 
1497 rights — Absence of prejudice — Estoppel — 

Refusal of leave to amend — ^Rescission. [See 

1601.] 

Craven v. Campbell (1919), 16 O. 
W. N. 277. 

Sale of Landt See 332. 

Sale of Shares I See 349, 350. 



VII. Aotioiiable Misrepresentation. 

Snit to set aside transfer of liy- 
potlieoary claims for frand — O. C. 
1677, 2202. — The purchaser of a transfer 
1498 ^^ hypothecary claim ffhould make a 
thorough examination of the deeds and of 
the sureties, and where there is no frand, in- 
deed there was full information, the pur- 
chaser has no redress against his vendor. 

Caya v. Therow (1018), 25 R. de 
J. 295 (Que.). 



VTTL, Action for Daniaces. 

1AOG EnclianBe of properties — Evidence — 
l%vu Conflict — Failure to prove misrepresentations 
inducing contract. 

Glen Eden Seourities Limited v. 
MoKenzie (1919), 15 O. W. N. 
307. 

Sale of Goods. — Judgment of Appellate 
Division of Alberta (13 Alta. L. R. 557, 
[1918] 3 W. W. R. 221) reversed (Brodeur, 
J., dissenting) , and judgment at trial restored 
(with modification as to basis of damages) 
aUowing plaintifiTs claim against defendants 
for damages for misrepresentation as to the 
capacity and condition of certain machinery 
sold through defendants as vendor's agents 
to plaintiff. — Rule as to fraud laid down in 
1600 ^^"^ V- Peek, 14 App. Cas. 337, referred to. 
— Damages allowed included the difference be- 
tween the actual value of the goods as and 
where tliey were when purchased and the sum 
paid for them by the plaintiff (as being their 
probable saleable value if in the condition and 
of the capacity represented by defendants), 
also the expenses of a futile trip to where the 
goods were, including wa^es oi men and al- 
lowance for time; but not cost of repairs, 
whidi cost would be covered by the first item. 
Damage for loss of profit on a tie contract 
under^Uken by plaintiff was not allowed, being 
too uncertain and speculative. — ^The purchase- 
price paid into a bank by plaintiff included a 



sum added to the purchase-price for the bene- 
fit of defendants, in whicii added sum the 
vendor disclaimed any interest Held that on 
interpleader issue between plaintiff and de- 
fendants, this belonged to plaintiff as he had 
parted with it to the bank solely for the pur- 
pose of its being paid to the vendor and de- 
fendants had obtained no title to it But the 
amount having been included in the adjudged 
basis of tiie damages payable by defendants, 
the judgment at trial allowing it to defend- 
antar was agreed to. 

DevaU v. Oorman, Clancey d Orind- 
ley. Lid., [1919] 1 W. W. R. 836 
(S. Ct. Can.— Alta.) ; 58 S. C. R. 
259 ; 45 D. L. R. 654. 



IX. Resoission. 

Indncement for niakins contract — 

Evidence — ^Reckless statements made without 
regard to truth or falsehood — Delay in assert- 1501 
ing rights — ^Absence of prejudice — ^Estoppel — 
R^usal of leave to amend. [See 1497.] 

Craven v. CampbeU (1919), 16 O. 
W. N. 71. 

Sale — Miarepreeentationa — Knonr- 
ledse of frand — ^Forfeiture olanae— Ae-* 
sent — ^Batiileation. — Hie appellant owned 
a farm subdivided into lots; and the respon- 
dent, member of a syndicate, took an action 
to set aside an agreement of sale entered into 
by appellant with the syndicate on the ground 
that assent to it was procured by fraudulent 
representations as to the situation of the lots 
bought But the respondent, with full know- 
ledge of such fraud and apparently under 
pressure of a forfeiture clause, gave an option 
on these lots to a third party and paid with- 
out protest to the appellant an instalment due 1&02 
under the contract. — Held^ Davies and Ang- 
lin, JJ., dissenting, that, upon the evidence, 
tiie acts of the respondent did not constitute 
ratification or confirmation of the contract — 
Per Fitzpatrick, C.J. :~When the validity of 
a contract is attacked on account of an error 
as to the identity of its object, the question 
of confirmation cannot arise, as there can be 
no confirmation of a thing which has never 
existed. — Per Anglin, J., dissenting: — Where 
a purchaser knows facts that render his obli- 
gation voidable, payment of purchase money 
and giving options on the property are un- 
equivocal acts of confirmation. While error 
of law may render such acts inefficacious for 
that purpose, the person alleging such error 
must prove it ; and the mere presence of a for- 
feiture clause in an agreement known to be 
voidable does not constitute moral restraint 
which will make them involuntary. 

The Montreal Jnveetmendt and 
Realty Company v. Sarault 
(1919), 57 S. C. R. 464: 44 D. L. 
R. 630 [S. Ct Can.— Que.]. 

Sale of farm — Representation as to 
acreage — Proof of fraud inducing contract — 
Evidence — Finding of trial Judge — Appeal — X603 
Remedy — ^Rescission — ^Damages — Measure <^ 
—[16 O. W. N. 166, reversed]. 

Morrison v. Connor (1919), 17 O. 
W. N. 181. 
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Sale of itatd — Resclasion — ^LaeliMi mot 
of itflolf defence to metion for resets* 
sion for mlsrepresentatiom. — Delay or 
laches of themselves do not constitute a de- 
fence to an action for rescission of a sale of 
land because of misrepresentation. "The 
only le^^al consequence of the representee's 
inaction is either to furnish some evidence, 
with other facts, in support of a plea of know- 
ledge, or affirmation, against himself, or to 
give scope for the intervention of the jua 
tortti, or of the plea of inability to make 
specific restitution to the representor; but 
where the inaction, for however long a period 
it extends, is not sufficient to constitute such 
evidence, or where, notwithstanding the lapse 
of time, no innocent person has in fact ac- 
quired rights or interests under the contracts 
sought to be set aside, and the property to be 
restored to the representor, as the condition 
of rescission, can be so restored in the same 
plight as that in which it was received, the 
delay, laches, or so-called * acquiescence ' goes 
for nothing." Principle as stated in Bower's 
Actionable Misrepresentation, pp. 282-3 
adopted). — ^Where there was misrepresenta- 
tion on the sale of land entitling the pur- 
chaser to rescission, it was held that an agree- 
ment for the sale of chattels also might be set 
aside on the ground that the agreements were 
** complicated " ; as, although the agreement 
for the lands was concluded before the agree- 
ment for the chattels was made, the latter 
was made in consequence of the former and 
on the assumption of the former being hon- 
est and obligatory; also in the efforts made 
to procure the removal of an execution in the 
hands of the sheriff against defendant, it 
was arranged that a portion of the moneys 
owing under the land agreement should be 
applied on such execution, and this was done 
to the extent of depositing the amount for 
that purpose, the purpose not being accom- 
plished owing to tie sale of the land being 
declared off. 

Wriffhi ei al v. Weeks, [191^] 2 W. 
W. R. 27; 46 D. L. R. 322; 14 
Alta. L. R. 407. 



paid by them and interest. — ^As against the 
company, the action proceeded to trial, and 
it was held:^{l) That the plaintiffs could 
not recover damages for deceit: actual fraud 
had not been proved ; but, if it had been, the 

Slain tiffs, having taken final judgment against 
u, upon the contracts in respect of tti% shares, 
could not both affirm and repudiate them ; the 
judgment against S. could have been only 
upon the claim upon the contracts; and the 
question whether a claim for damages for 
deceit, against several defendants, is merged 
in a final judgment upon it against one of 
them, did not arise. — (2) That, for the like 
reasons, the plaintiffs could not succeed upon 
a claim to set aside the transactions on the 
ground of actual fraud. — (3) That the plain- 
tiffs' claim to set aside the transactions on 
the ground of misrepresentation without act- 
ual fraud failed for want of proof of misre- 
presentation ; and the election of the plaintiffs 
to affirm and enforce the contracts defeated 
a claim to set them aside. — (4) That the 
plaintiffs could not enforce against the com- 
pany the agreements to resell or purchase; 
for such agreements were ultra viree of the 
company. Hehcig v. Siemon (1916), 10 O. 
W. N. 296, followed. — Edwards y. Blackmore 
(1918), 42 O. L. R. 105, referred to.— (5) 
That the plaintiffs could not recover from tiie 
company the moneys paid upon the allega- 
tion that they were moneys lent to the com- 
pany .-H8fem5ce, that, if the plaintiffs had not 
affirmed the transactions, they would have 
been entitled to relief upon another ground; 
the company, if they failed to become bound 
according to the terms upon which they were 
to get the money, could not retain it; when 
an essential part is omitted, there is no con- 
tract. — Morris v. Bar<m d Co., [1918] A. C. 
1, followed. — The action as against the com- 
pany was dismissed, but without costs. 

Ward V. Siemon (1919), 43 O. L. 
R. 113. 



MISTAKE. 



OoiapaaT iaeorporated under laws of 
Ontario — Sale of shares. — ^The plaintifCs, 
two elderly spinsters, paid to the defendants, 
a company incorporated under the laws of 
Ontario, and S., who was the president of 
the company, certain sums of money, upon 
agreements executed by the company and S. 
personally, in the following or similar terms: 
"In consideration of . . . $500 received, 
. . . from Miss M. W. and Miss H. W. 
IfLfiK ... by the (company), in full payment 
•Luuo 0i 5 ghares of the par valuw of $600, we here- 
by guarantee that, at any time after one year 
from the date hereof, upon receiving 60 days' 
notice in writing that said Miss M. W. and 
Miss H. W. . . . wish to dispose of their 
holdings in our company, we will resell or 
repun^ase said 5 shares of the par value of 
$500 at par with . . . interest . . .'* 
The plaintiffs became the holders of certifi- 
cates for the stock of the company. They 
brought this action against the company and 
S. alleging fraud, misrepresentation, and 
other grounds for relief and claiming to re- 
cover the moneys they had paid. The writ of 
summons was specially endorsed; the defend- 
ant S. did not appear; and the plaintiffs en- 
tered final judgment against him for the sums 
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TV. BeUef . 

1. When Gbantkd [1506-1609]. 

2. Rescission. 

3. REcnncATioN. 

4. Defence. 

6. Lapse of Time. 

V. BeUef if Money Paid Under. 

1. Mistake of Law. 

2. Mistake or Fact. 



rv. 1. Belief WHen Oranted. 



Sale of Irasiness — 

mount of liabilities.—- Where in, the sale 
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of a boBiness the parties negotiated on the 
basis of a certain ascertained amount of lia- 
bilities, the inclusion twice in such ascer- 
tained amount of the same item, resulting in 
1606 ^® purchaser assuming less in liabilities tiian 
was believed at the time of the contract, was 
hcdd to bring the case within the purview of 
mutual mistake as to which the Court should 
grant equitable relief. 

Whitaker v. Rumlle, [1919] 1 W. 
W. R. 1026 ; 14 Alta. L. R. 348 ; 
45 D. L. R. 745. 

Wliere tpfonnd for reetlBeatloii or re« 
seiasioiu — In order to obtain rectification on 
the ground of mistalce, there must be a mis- 
take common to both parties, or if the mis- 
take is only unilateral there must be fraud or 
misrepresentation amounting to fraud. — ^De- 
fendants were trustees to a lodge (an unin- 
corporated body) and pursuant to a resolution 
of the lodge, borrowed money on its behalf 
and to secure payment executed a mortgage 
on land of the lodge of which the defendants 
were the registered owners in their own 
names and on certain chattel property of the 
jgQY lodge of which defendants were custodians. 
The mortsac®* contained a covenant for 
payment by the defendants who were de- 
scribed therein as trustees for said lodge. 
Defendants claimed rectification or rescission 
as to said covenant on the ground that plain- 
tiff had agreed to make the loan on the secur- 
ity of the property only ; but on the evidence 
and applying the principle as to mistake 
above mentioned this was refused. There 
was evidence that on the signing of the mort- 
gages the mortgagee's solicitor informed the 
defendants that there was no liability in them 
except as trustees. — It was held that, even if 
such evidence was admissible to vary the con- 
tract, the defendants were liable on their 
covenant to pay {Wailing y. Lewitt [1911] 
1 Gh. 414, as to personal liability of 
in such cases referred to). 

O^Brien v. Knudson et ah, [1919] 1 
W. W. R. 327 (Y.T.) ; 45 D. L. 
R. 187. 



Sale of testamentary rlsbts — ^Dla- 
ooTory of last will — Nullity of sale — 
C. C. 1047, 1292, 1511. — Where a pre- 
sumed heir sells his share in an estate for 
a sum of money, and a subsequently disco v- 

1 Pir%Q ^^^^ ^^^^ determines that the purchaser of 
lOUo such shares is the sole legatee of the estate, 
he may recover the sum so paid. — If the 
seller was a woman married under com- 
munity and her husband knew of transaction 
he will be condemned personally with hi9 
wife. The money so received, left in the 
hands of his wife, nevertheless fell into the 
community. 

deRepeniigny v. Boucher, 1917, 24 
R. L. n. s. 475. 
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MONET PAID. 

Money paid — Aotion to recoTor — Con- 
dition — Non*perf omuuftoe of — Company 
formed to pnrehaae and sell land — 
Snbseription for share. — Plaintiff sub- 
'ScHbed fo> one share in a syndicate formed 
%y defeiidants for the purchase and sale of 



land in the Province of Alberta, under an 
agreement in writing one of the terms of 
which was that if the land to be acquired 
was not sold within three years and plain- 
tiff wisrhed to dispose of his share, defendants 
would take over and purchase plaintiflTs in- 
terest at the actual cash amount invested by 
him, with interest, upon the execution and 
delivery by plaintiff of a good and sufficient 
transfer containing covenants that his share 
had not been in any way incumbered, etc. — 
The land was not sold within three years 
and plaintiff sued to recover the amount paid 
by him after having tendered to defendants a 
conveyance of lus interest in the real estate, 
which in the meantime had been sold for 
taxes, but not a transfer of his share in the 
syndicate. — Held, that plaintiff's interest in 
the syndicate and his interest in the real 
estate were not the same thing and that in 
the absence of the transfer called for by the 
agreement plaintiff could not recover. 
Treen v. Silliker et al (1919), 52 
N. S. R. 464 ; 44 D. L. R. 515. 

Money had and ReeeiTod — i 
fort See 1272. 



MOBATOBIXTM. 



Mortffaso — Mortcasore 

ehaaers Relief Aet — Mortgage made be- 
fore the war — Default — ^Application by mort- 
gagee for leave to proceed — ^Transfer of equity 
of redemption — Voluntary assumption of lia- 
bility by transferee — Inability to meet pay- 
ments not attributable to war — Attempt to 
compel mortgagee to reduce amount of mort- 
gage — Action against mortgagor upon coven- 
ant— -Costs. 

Re Sharp and Mandel (1919), 17 
O. W. N. 110. 



MORTGAGES OF LAND. 

tN.B.— "Charges" include all "mortgages'* 
under the Torrens System.] 

I. Clasaiiloation of MortsMTM* 

1. liEGAL. 

2. Equitable.* 
H. Parties. 

1. MORTOAOES.* 

2. To Chaboes. 

in. How Made. 

1. mortqages [1511]. 

2. Charges. 

rv. Resistratioiu 

1. Of Mortgages, etc. [1512]. 

2. Of Charges, etc. 

V. Tlie Equity of Redomptiom. 
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VI. Blfflatfl aad LUIiiUties of M ort- 



1. As Regards Mobtoagees. 

(a) Under a Mortgage* 

(b) Under a Charge [1513]. 

2. As Regards Third Parties. 
(a) Under a Mortgage, 
("b) Under a Charge, 

Mortsasees' Estmte or Interest. 

1. Nature. 

2. Assignments [1514]. 

Blfflata and LialiUitioa of M ort- 
sacees [1515-1522]. 

IX. RoBftedies of M ortsasoea. 

(a) Under a Mortoaob. 

1. Poa$es9ion. 

2. Distreu, 

3. Sale [1523-1527]. 

4. Foreclosure [1528-1530]. 

5. Aocount$, 

6. Receiver, 

<b) Under a Guarge. 

1. Po89e89ion [1531]. 

2. Distress. 

3. Sale [1532-1535]. 

4. Foreclosure [1536-1543]. 

5. Accounts. 

6. Receiver. 

[General Cross Referenees.] 



Army and NaTjr [121, 122, 126, 127] 
—BilU of Bale and Chattel Mort- 
sages — Homestead [1027] — Hms- 
band and Wife — Interest — ^Land 
Titles Act [1300, 1304, 1312]— 
Landlord and Tenant [1320] — 
Meohanios' Lien. V. [1482] — 
Merser — ^Moratorinm [1510]. 

Debenture of Conipanyx See 347. 

Ejceention by Conipanyt See 370. 

Mortsase — ^Priority OTor Judgment i 
Seel296. 

Eqnitable Mortsaseet See 1083. 

To Soenre Railway I>ebentnress 
1863-1866. 



m. 1. Mortsnseo— How Made. 



Snbstitntion — Mortsaso npom snb- 
•titnted property — Loan — Interest — 
Last will — Antborisation of lesiala* 
tmre — Institnte— Mnnleipai taxes — 
C. C. 581» 682» 961» 968.— Tbongh an 
act of the legislature and the last will of the 
1511 ^ oujus permits an institute to borrow 
money apon the property without saying it 
should be with interest, it must be interpreted 
to allow the institute to borrow money with 
interest — ^The capital and interest of such 
loan fall upon the substitutes, but not for 
any loan contracted by the institute without 
tiie assistance and knowledge of the curator 



to the substitution. That comes from the in- 
stitute's personal estate.— C. G. 581, 582 and 
958 direct what are the rights of the insti- 
tute against the heirs for moneys spent upon 
the estate. 

Perodeau v. Laconic (1918), 54 
Que. S. G. 351. 



IV. 1. Besistration of Mortsaffes. 

Registry laws — Resistration of 
mort^ase — Notiee of indsm^nt — 
Priority— Nova Seotia ** Registry Act,** 
R. S. H. S., [1900] o. 137.— The mort- 
gagee of land in Nova Scotia who registers i^io 
his mortgage with notice of a judgment lOlZ 
against the mortgagor, afterwards registered, 
does not obtain priority over the judgment- 
creditor. Idington. J., dissents. — Judgment 
of the Supreme Gourt of Nova Scotia (52 
N. S. Rep. 112 ; 39 D. L. R. 640) , affirmed. 

Morse v. Kiser (1919). 59 S. C. R. 
1; 46 D. L. R. 607 (N.S.). 



VI. 1. (b). Rishts of Mortsasor nnder 

d&arge. 

MortsMPA — Frand in proonrins same 
— Position of bona iide assignee for 
Talne. — Defendant executed a mortgage to 
M. to secure the cash instalment of an agree- 
ment for purchase of certain land from 
parties for whom M. purported to act as 
agent without authority, which purchase de- 
fendant understood to be conditional upon 
the sale (which was never effected) of cer- -t i^i o 
tain land of defendant by M. The Court lOlO 
held that the transaction was in essence a 
ftrandnlent scheme by M. Held, that the 
mortgage was null and void even in the 
hands of a bona fide assignee for value. Re- 
view of authorities. The distinction drawn 
in some of the cases between the rights of a 
transferee of a mortgage with respect to 
equities affecting the mortgage account and 
'* collateral equities " questioned. In sub- 
stance the question in this case got down 
to one of mortgage account. 

Jacolson v. WiUiamSy [1919] 2 W. 
W. R. 891 (Alte.) ; 48 D. L. R. 
51. 



VII. 2. Assicnments. 

• 

Mortgages (The Land Titles Act, Alta., 
s. 52, transferee of mortgaged land, implied 1514. 
covenant with mortgagee, liability continuing ^^^^ 
after transfer of ownership). 

Trusts d Guar. (To., Ltd. v. Steph- 
ens et al., [1919] 3 W. W. R. 410 
(Alta.). 



Tm. Rii^ts and UabiUties of 
Mortsasee. 



Olaim of mortsasoe to ftntmrea im 
store oreeted on land — Attornment 
elanse. — ^Tlie plaintiff was the mortgagee 
of land upon which was a store containing 
articles usually regarded as trade-fixtures. 
The mortgagor sold and conveyed the land to 
W.; he also sold his stock of merchandise, 
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chattels, and fiztnrea to W., and executed a 
bill of sale thereof. W. made a bill of the same 
property to B., and B. to the defendant F. In 
this action the plaintiff songht to restrain the 
defendants from removing soch of the articles 
as he considered to form part of tiie freehold. 
The plaintiff's mortgage contained a danse by 
which the mortgagor attorned to the mort- 
gagee and became tenant of the land at a rent 
equivalent to and payable at the same time as 
the interest: — Held, that by the mortgage all 
fixtures passed to the mortgagee, subject to 
the right to redeem ; and, if the clause created 
the relationship of landlord aad tomamt, 
the fixtures were the landlord's and could not 
be removed by the tenant — ^Bnt the true re- 
lationship was that of mortgagee and mort- 
gagor; and the mortgagor by the mortgage 
of the land pledged all that could be regarded 
as fixtures in the widest sense of the term — 
an tilings actually fixed, and such things not 
actually fixed as were intended to form part 
of the inheritance. — Monti r. Bamet, [1901] 
1 Q. B. 205, Souihport and West Laneaehire 
Banking Co. v. Thompson (1887), 37 Ch. D. 
64,70. Stack v. T. Baton Co. (1902), 4 O.Ij. 
B. 835, and Bing Kee v. Tick Chong (1910), 
43 S. O. R. 334, followed. 

Gordon v. Fraeer (1918), 43 O. L. 

B. 31. 

Deed of loan — Rotroeossion npon as- 
snnption of hypotheos of a — Per* 
sonid aetion — ^Domnxror. — If a lender 
agrees that the borrowers will be authorized 
to mortgage the property and give the mort- 
1616 sas^ priority over the lender, and a mort- 
gage is given with such priority, and the 
lender subsequently talces back the property 
upon assuming the mortgage existing here- 
upon, a personal action by the mortgagee 
against the lender is well founded in law. 

CKarlehois v. Perron, 1918, 20 Q. P. 
R. 322. 

Mortsase — Action npon — Defence — 
Fraud and misrepresentation — Failure to 
1517 pi'ove-— Mistake in mortgage as to amount 
payable — Plaintiff allowed as indulgence to 
recover full amount claimed— Amendment — 
Costs. 

Sundstrom v. Yates (1919), 17 O. 
W. N. 113. 

Rislat to rent premises of Volnntoori 
See 121. 
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Mooluudies* lions — Covenant in i 
saso allowing payment of liens, oto. — 

A covenant in the plaintiffs* mortgage, enti- 
tling th^n to pay " Uens, taxes, rates, charges 
or encumbrances," affecting the mortgaged 
lands and adding them to the mortgage debt, 
did not entitle them as against defendants, 
subsequent mortgagees, to add to their mort- 
gage debt amounts used to pay off nieohan- 
ios' liens of later date than the registration 
of defendants' mortgage, and as to which 
there had been no adjudication establishing 
priority to defendants' mortgage through in- 
crease in value of the premises under s. 9 of 
the Mechanics' Lien Act. — The meaning of 
such covenant must be confined to the pay- 
ment of liens which affect the plaintiffs' in- 
terest in the property (per Macdonald, 
C.J.A., McPhillips, J. A., concurring). — ^Ap- 
peal from decision of Morrison, J., refusing 
to vary registrar's report, allowed. — ^A lien 



filed prior to plaintiffs' mortgage came within 
such covenant and the amount used to pay 
off same could be added to plaintiffs' daim. 

Great West Permanent Loan Com- 
pany V. Ifational Mortgage Com- 
pany, [19191 1 W. W. R. 788 
(B.C.) ; 47 D. L. R. 751. 



M ortsaso takon with knonrlodco of 
prior olaim — ^Priority of mortBaso mm- 
affoetod by snoK knowlodso — ^Tko Land 
Titles Aot, R. 8. S. 1900, o. 41, s. 162.^ 

A mortgagee, although at uie time of taking 
its mortgage having knowledge of a prior 
daim, then protected by eavoat, against the 
land, but not being guilty of fraud, was held, 
under s. 162 of the Land Titles Act, R. S. S., 
1909, c 41, entitled to hold its mortgage clear 
of such dfim upon tiie lapse of said caveat. 
The cases indicating tiiat fraud might be 
found from the existence of such knowledge 
are inapplicable under said section. — Judg- 
ment of Court of Appeal for Saskatdiewan 
(11 Sask. Ij. R. 297, [1918] 3 W. W. R. 27) 
reversed and judgment of trial Judge (Brown, 
G.J.K.B.) restored. 

Boulter-Waugh d Company, Limited 
V. Union Bank of Canada, [1919] 
1 W. W. R. 1046 (S. C. Can.— 
fiask.) ; 58 S. C. R. 385; 46 D. 
li. R. 41. 
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Mortsacoe boldins first and tUrd 
niortffasos — Obtaining foroolosnro 
nnder first mortsase and alien ating 
land — ReeoTory nnder oovenant in 
tliird mortgaso — Collateral soonrity 
not disoluws*0d. — If a mortgagee of a first 
and of a third mortgage obtains foreclosure 
under the first mortgage and alienates the 
land he can still recover under the covenant 
for payment in the third mortgage, and one 
who gave a mortgage on other property as 
collateral security for payment of said first 
and third mortgages is not entitled to its 
discharge. — Judgment of Brown, CJ.K.B. 
([1919] 2 W. W. R. 61), reversed. 

Isman v. Sinnot, [1919] 3 W. W. 
R. 719 (Sask.) ; 49 D. L. R. 238; 
12 Sask. L. R. 115. 

Subsequent lease — EJeotment of 
lessee by niortsasoe. — The mortgagees of 
an apartment building who acquired the pro- 
perty on a sale in certain mechanics' lien 
proceedings were held to have the right to 
eject the lessees of certain suites therein, the 
leases being subsequent to the mortgage. 

First National Investment Company 
v. Thoroddur Oddson: First Nar 
tional Investment Company v. 
Leifur Oddson, [1919] 3 W. W. 
R. 591 (Man.) ; 48 D. L. R. 732. 

Title aoqnired thronsb foreolosnro 

— Licensee in possession — ^Trade fixtures — 
Court order requiring delivery of possession 
within specified time after service of order — 
Right of licensee after title acquired by mort- 
gagee but before service of order to re- 
move trade fixtures* 

Credit Fonder Franco-Canadien V. 
Lindsay-Walker Company, [1919] 
2 W. W. R. 925 (Sask.) ; 48 D. 
L. R. 143. 



1620 



1621 



1522 



483 



UOETOAGES OF LANS. 



484 



IX. (a). 3. Mortfface'— Sale. 

Aotion by mortsMP^^ ^oz^ reoovory of 
Bftortsaso^Bi^oneys aad for possession — 
Aroeeediass under power of sale — 
Mort^ases Aet, s. 29. — ^A mortgagee of 
lands, who has brought an action to recover 
leoo the mortgage-moneys, and for possession of 
±u£io ^^ mortgaged lands until paid, is not thereby 
prevented from taking proceedings under a 
power of sale contained in the mortgage- 
deed. — Section 29 of the Mortgages Act, R. S. 
O. 1914, c. 112, has no application to such a 
case. — 8iev0M y. Theatres Limited, [1903] 
1 Gh. 857, distinguished. 

Shields v. Shields (1918), 43 O. U 

R. 111. 

Mortease — Sale under poirer — ^Dis- 
1524 tribution of surplus proceeds — Contest as to 
priorities— Costs. 

Re Securities, Limited and Oster 
(1919), 16 O. W. N. 288. 

Property Act — ^Blsl&t of mortcasee 
to Imj in at a mortease sale — Blshts 
to subsequently resell — ^Aeoonntins. — 

Under s. 41 s.-s. (a) of the Property Act, 
C. S. N. B., 1903, c. 152, a mortgagee may 
buy in the property offered for sale under 
the mortgage in the same way as can be done 
when "leave to all parties to bid" is given 
by a decree for foreclosure and sale in (chanc- 
ery, and is not accountable to the mortgagor 
for the proceeds of a subsequent resale. — ^De- 
fault being made in principal and interest 
\f\Of{ secured under a mortgage the property was 
xu^ci offered for g^l^ and bid in and conveyed to a 
third party, who ten days later reconveyed it 
to the mortgagee. The mortgagee subse- 
quently sold the property. In an action by 
the mortgagor against the mortgagee and 
subsequent purchaser for a reconveyance of 
the property a declaration that the various 
conveyances are inoperative and for an ac- 
counting of the rents and profits. — Held, 
that several conveyances were valid and ef- 
fectual and that the mortgagor was entitled 
to an accounting of the proceeds of the first 
sale, but not of the subsequent one. 

Oauvin et ah v. Dionee et al, (1919), 
46 N. B. R. 377. 

Poorer of sale — SKort Forms of 
MortsMTos Aet. — ^A mortgage, purporting 
to be made under the Short Forms of Mort- 
gages Act, contained a power of sale in the 
statutory short form — that the "mortgagee 
on default of payment for two months may 
on one month's notice enter on and lease or 
sell the said lands " — with the addition ** that 
in case of default of payment as in foregoing 
provision mentioned for three months, the 
1526 ^<>^Soing powers of entry, leasing, and sale, 
or any of them, may be exercised without any 
notice having been given as therein pro- 
vided:" — Held, that not only the mortgagee,- 
but her assignee, could validly exercise the 
power of sale upon three months' default' 
without notice. — Barry v. Anderson (1891), 
18 A. R. 247, followed. — ^And held, upon the 
evidence, that the sale and conveyance of the 
land In question in this action by C. M., the 
assignee of the mortgagee, to R., and the 
mortgage by R. to L., which sale and con- 
veyance and mortgage were attacked by the 
executor of the mortgagor, were made in good 



faith and without collusion. — ^Tfae only pos- 
sible ground for impeaching the sale to R. 
was inadequacy of price; but the inadequacy 
was not 80 great as to lead to the presump- 
tion of fraud or negligence or unfaithfulness 
of C. M. in the discharge of her duty in the 
exercise of the power of sale. — Warner v. 
Jaooh (1882), ao Ch. D. 220, and Ohatfield 
V. Cunninffham (1892), 23 O. R. 153, ap- 
proved and followed. — Latoh v. FHirUmg 
(1866), 12 Gr. 303, distinguished.-^The ac- 
tion was dismissed, and the plaintiff, who had 
made charges of fraud against the defendants, 
was required to pay their eosts. 

Hoehn v. Marshall (1919), 44 O. L. 
R. 241; 46 D. L. R. 149; 15 O. 
W. N. 200. 



Sale nnder po^n 

sale — Distribution 
Appeal — Priorities 
tion of payments. 



or— Surplus proceeds of 
— Findings of master — 1627 
Syndicate — Equaliza- 



Re EoU and Hamilton (1919), 16 
O. W. N. 221. 



IZ. (a). 4. Mortsaso — ^Foreelosnre. 

Order of local Judge nnder Mort- 
sacors and Pnreliasers Relief Act* 
1915, authorizing commencement of action 
to enforce mortgage — Absence of notice to 
defendant liable on covenant — Service of no- 1 5QQ 
tice dispensed with — Improper order — Power ^*^*^^ 
of Judge in (jhambers to r^scind — Sections 
2 (2) and 5 (2) of Act— Rules 217 and 505 
(1) — ^Action commenced pursuant to order — 
Writ of snnLULons set aside. 

Copeland v. Merton (1919), 15 O. 
W. N. 335. 

Foreclosure — JBxeontion oreditor of 
one of three oumers of nndivided sHares 
in eqnity of redemption. — In an action to 
enforce a mortgage by foreclosure, K., F. 
and G. were made defendants as the owners 
of the equity of redemption, and a company, 
and execution creditors of the defendant K., 
was added as a defendant in the Master's 
office, where its daim was allowed ; and, as a 
subsequent incumbrancer, it redeemed the 
plaintiff's mortgage. K. was the mortgagor, 
and F. and G. were owners of undivided in- 
terests in the equity of redemption by trans- 
fer from K., subsequent to the placing of the 
company's execution in the Sheriff's hands : — 
Held, that the company, after its claim had 1529 
been allowed, 'became an incumbrancer, with 
all the rights incident to that status. — Fed- 
eral Life Assurance Co, of Canada v. Stin- 
son (1906), 13 O. L. R. 127, affirmed in 
ScoH V. Stoanson (1907), 39 Can. S. C. R. 
229, followed. — (2) when the company re- 
deemed the plaintiff, it became, as against 
K., entitled to a judgment of foreclosure, un- 
less redeemed by payment of the full amount 
due on both its securities. — CHlmour v. Cam- 
eron (1857), 6 Gr. 290, followed.— (3) That 
the company had no right to consolidate or' 
marshall ifts securities as againsrt F. and G., 
its right to consolidate not having attached 
until it bad become an incumbrancer, which 
was not until after the severance of the 
equity of redemption. — (4) That the com- 
pany was entitled to have the respective in- 
terests of K., F. and G. ascertained, and 
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the moneys due under the first mortgage ap- 
portioned, so that each of them would he 
entitled to redeem hiff undivided interest on 
payment of the proper amount. — Flint v. 
Howard, [1893] 2 Ch. 54. applied. — (5) 
That redemption hy F. of the plaintiff's mort- 
Crage would not put an end to this action and 
so force the company to take some other pro- 
ceeding to enforce its rights — multiplicity of 
legal proceedings must be avoided : Judicature 
Act, s. 16 (fc). — (6) That leave to apply 
should be reserved, so that, when the pro- 
ceedings for foreclosure or redemption should 
be concluded, partition or sale might be had 
in the same action. 

Adams v. Keera (1919) . 46 O. L. R. 
113; 16 O. W. N. 347. 

Praotioe in mortcaso aetions, — ^In a 

mortgage action the plaintiff's claim was 
originally for foreclosure, and the judgment 
directed the ordinary proceedings for fore- 
closure. By an order made on the 4th 
March, 1919. the subsequent incumbrancers 
having paid $80 into Court, it was directed 
that all due proceedings be had for redemp- 
tion or sale instead of foreclosure. The 
referee made a report fixing the 27th August. 
1919, as the day for redemption. The report 
was dated on a day in February, but wus 
not signed until after the order of the 4th 
March, which order was mentioned in the 
report Upon a motion to set aside the re- 
port: — Held, that the effect of misdating the 
1 ^^(\ '®P^^* ^^^ ^ shorten the time for redemption 
luoU an^ appeal: it is imperative that all judicial 
acts should bear true dates. — (2) under a 
judgment for sale, the practice is different 
from that under a judgment for foreclosure. 
In the case of a sale, an incumbrancor who 
desires to redeem may always do so, but 
he is not entitled to have a separate time 
fixed for him to redeem: one day six months 
off is to be given to the original defendants 
to redeem the plaintiff and all other incum- 
brancers who have proved claims. — (3) The 
plaintiff's mortgage called for interest at 6 
per cent. ; by an agreement between him and 
the mortgagor, made after the re.q:iiftration 
of the second and third mortgages, the mort- 
gagor was to pay 5^ per cent. ; but prima 
facie this agreement gave plaintiff no charge 
upon the land for the additional one-half 
per cent, as against the subsequent mort- 
gagees. — (4) It is unnecessary to insert in 
the report any statement as to what will fol- 
low upon redemption or failure to redeem: 
Rules 482,, 487. — (5) There is no stay of 
proceedings as the result of an appeal from 
a refusal to stay: Rules 2, 505 (3), 507 (6). 

Richardson v. McCaffrey (1910), 
45 O. L. R. 573 ; 16 O. W. N. 247. 



XX. (b). 1. Okarse — ^PoMeuioB. 



FiKtnrea — Maoblnory aad plant — 
Wkotlier artioles passtns under veal 
estate mortsase. — " In passing upon the 
IA%Q1 ^^J^^ o^ ^^ annexation, the purpose to 
lOOl which the premises are applied may be re- 
garded ; and if the object of setting up the 
articles is to enhance the value of tne prem- 
ises or improve its usefulness for the purposes 
for which it is used, and if they are afllxed to 
the freehold even in a slight way, but such as 
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is appropriate to the use of the articles, and 
showing an intention not of occasional but 
of permanent affixing, then, both as to the 
degree of annexation and as to the object of 
it, it may very well be concluded that the 
articles are become part of the realty, at least 
in questions as between mortgagor and mort- 
gagee." Said principle applied in adjudging 
certain specified articles to be, or not to be, 
fixtures such as to pass under a mortgage of 
the real estate on which they were placed, as 
against an assignee for the benefit of creditors 
of the mortgagors. 

Royal Bank of Canada v. Coughlan, 
[1919] 2 W. W. R. 382 (B.C.). 



IX. (b>« 3. Gkarges— Bale. 

Jndieial sales — ^Praetloe. — In an action 
6n a mortgage, the parties agreeing that a 
sale by auction would not realize the amount 
against the land, the Master, following his 
usual practice, made an order permitting 
plaintiff to purchase at a figure, being about 
the highest price suggested in the affidavits 
of value used on the application. An appeal 
therefrom by plaintiff who claimed he should 
be allowed such an order at a lower figure, 
was dismissed. The propriety of granting 
such an order merely on aflldaTits of value 
even at the higher figure (in the absence of 
consent by the mortgagor and the arrange- 
ment thus becoming in substance a contract) 
questioned and discussed. — It is open to the 
Master to direct a sale either by auction, 
tender, or private sale, or partly in one mode 
and partly in another, but he should do his 
best to see that the property is sold to the 
best purchaser that can be got — It is not in 
itself an improper practice to allow a plain- 
tiff to become a purchaser if proper precau- 
tions are taken. In such case he must have 
nothing to do with conducting the sale. On a 
sale by tender there is usually no reason why 
the plaintiff should not be allowed to bid, and» 
if his tender reaches the reserve bid, to buy. 

Oitnn V. Johnson and McDomgal d 
Forster, Ltd., [1919] 1 W. W. R. 
699 (Alta.) ; 46 D. L. R. 656. 



Order proTidins for sate— Appliea- 
tien for eonfiratation of sale — ^fiefoo- 
tive proeoedinss ia sale. — On applica- 
tion for confirmation of a sale of land made 
by virtue of an order nisi, deftiult in pay- 
ment by defendant must be proved. — It is a 
fatal defect in mortgage sale proceedings for 
the notice of sale in the newspaper to state a 
different date for the sale than Uie notioe in 
the posters, although the sale is actually held 
on the date advertised in the posters, and i />? qq 
being the later date. — Where the Oourt order «'Ooo 
requires notices of sale to be posted in '* con- 
spicuous" places in the city, the posting of 
such notices in barristers' offices is not suf- 
ficient, and such insufficiency forms a fatal 
objection to confirmation of t^e sale. — ^Where 
the Court order provides tjiat property of the 
defendant mortgagor shall be sold "subject 
to taxes (if any)," an advertisement is not 
sufficient which states that the property will 
be sold "free from all encumbrances save 
taxes, municipal claims, and subject to any 
possible seed grain liens, and also subject to 
any statutory liens or encumbrances which. 
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may appear on the tiUe." The form of order 
for sale provided for in the Rules of Court, 
and which requires insertion of the claims 
that the property is sold subject to. requires 
the draftsman to use reasonable diligence in 
ascertaining as accurately as possible the na- 
ture and amount of the claims which the pro- 
perty is sold subject to, and a recital of the 
same. The primal object of advertising is 
not the mortgagee's protection ; it is that the 
property may be fairly placed in the market 

Todd V. Sampson, [1919] 1 W. W. 
R. 110 (Sask.). 

Prooeedlnss under mortgase — Pow- 
ers of Registrar — Rislit of mortgasee 
to private sale after abortive public 
■ale. — A Registrar of land titles cannot im- 
pose as a condition upon the sale of land 
_ under a mortgage any term which has not 
15u4 to do with the sale of the land or the pay- 
ment of the purchase money. His terms 
should be directed to the obtaining of the 
best price and regulation of the expenses. 
After an abortive public sale he cannot re- 
fuse to allow a private sale or require as a 
condition thereof that the mortgagee file a 
release of the personal covenant to pay. 

In re 'Ate Land Titles Act; Union 
Bank of Canada y. Boggs, [1919] 
3 W. W. R. 578 (Sask.). 

Surplus moneys bold by niortsagees 
after sale under tbo Iiand Titles Aet.-— 

Mortgagees holding surplus moneys after sale 
of tiie mortgaged premises by proceedings un- 
der the Land Titles Act, if satisfied that there 
1536 ^^ execution creditors entitled to such sur- 
plus rather than the mortgagor, should pay 
the same to the shsriff, as being an officer of 
the Court responsible for its proper distribu- 
tion. If they pay the money into Court and 
apply regarding its distribution their right to 
costs of such application is questionable. 

In re The Trustee Act and The Land 
Titles Act; In re Law Union d 
Rock Insurance Company, Lim- 
ited and Cudmore Mortgage, 
[1919] 2 W. W. R 400; 12 
Sask. L. R. 273. 



IX. (b)« 4. Obarsefl — Foroelomire. 



Aequisition by mortcasee of equity 
of redeniption — Sale of pro-^erty — Suit 
for unrealised balance of indebted- 
ness. — ^Where a mortgagee has foreclosed 
the equity of redemption or acquired by other 
means he cannot sue for the debt or any 
part of its secured by the mortgage unless he 
is in position to restore the mortgaged prop- 
erty. This applies whether or not the mort- 
gage was merely collateral. — Said principle 
1536 wasr applied to a case where defendant as 
security for repayment of advances assigned 
his interest in an agreement of purchase of 
land, the assignee stdt>8equenttly acquirimg 
title from the vendor, and the defendant, in 
consideration of an extension of time, by 
quit claim deed (delivered in escrow. later 
becoming absolute), relaxing bis equity of 
redemption. The property afterwards having 
been sold realising only a Mnall part of the 
debt it waff held that the balance could not 
be recovered. — ^The fact that the assignment 
contained a power of sale did not help the 
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assignee as be had not exercised it before 
acquiring the equity of redemption. — Judg- 
ment of Clement, «T.. affirmed. McPhiUips, 
J. A., dissented, finding in the wording of tne 
documents such an authorization by the 
mortgagor as justified the mortgagee in sell- 
ing and suing for the deficiency as upon the 
due exercise of a power of sale. 

Royal Bank of Canada v. MoLeod, 
ri919] 3 W. W. R. 544 (B.C.) ; 
48 D. L. R. 600. 

Ezeoution for mortsase debt after 
f oreelomire — louid Titles Aet» s. 62 (aa 
amended 1017) — ^Amount ** remaining 
unsatisiied." — Application by mortgagee, 
who had obtained foreclosure nearly five 
years previously, for order for sale of goods 
seized under execution for the mortgage debt, 
refused on the ground that it had not estab- 
lished the amount ** remaining unsatisfied." 
Section 62 of the Land Titles Act as amended 
by s. 40 of c. 3 of 1917 discussed. 

The Royal Loan d Savings Company 
V. Bend, [1919] 1 W. W. R. 414 
(Sask.). 

• Foreclosure — ^AbortiTO sale — Order 
for sale to mortsas^^ and leave to 
issue execution for balance — Erasion 
of s. 62b of Imnd Titles Act as 
amended, 1019. — ^Where mortgaged pro- 
perty was put up for sale under order of the 
Court at a reserved bid of $20,200, being 
the amount due under the mortgage, and no 
offers were received, a suAwequent order of 
the Court allowing sale to the mortgagees at 
the price of $6,500. being the highest valua- 
tion by affidavit on the proceedings for said 
abortive sale, and disnensing with payment 
into Court and foreclosing the mortgagors 
and vesting the land in the mortgagees and 
giving leave to issue execution for the bal- 
ance due under the mortgage, was set aside as 
to the leave to issue execution, on the ground 
that by such order the mortgagees had in 
substance taken foreclosure, and the giving 
leave to issue execution was practically an 
evasion of the intention of s. 626 of the Land 
Titles Act as amended by c. 37 of 1919.— A 
sale by the Court should be advertised and 
open to all. ft was suggested by the C!ourt 
that after an abortive sale by iluction the 
reality of a public sale might be preserved 
by calling for tenders and allowing the mort- 
gagee to tender. The practice discussed and 
Ounn V. Johnson et al., [1919] 1 W. W. R. 
698, referred to. 

The Security Trust Company, Lim- 
ited et ah V. Sayre; The Security 
Trust Company, Limited et al. v. 
Gilfoy, [19191 2 W. W. R. 863 
(Alta.) ; 49 D. L. R. 187. 



Foreelomire — Opening up. — ^In a mort- 
gage-action plaintiffs obtained a final order 
for foreclosure under which a certificate of 
title to the land issued to them. Certain ex- 
ecution creditors were not made parties to 
the proceedings for the order nisi, because 15S9 
the certificate of executions obtained by plain- 
tiffs from the land titles office did not show 
such execution. After foreclosure plaintiffs 
entered into an agreement to sell tiie land. 
Said execution creditors (apparently a con- 
siderable time ater learning of said sale) ap- 
plied for an order to open up the foreclosure. 



1588 



48e 



UOETOAGSS OF LAUD— XOTOE VEHICLES. 



800 



6uch order was granted by the Master and 
affirmed on appeal by Haultain, C.J.8. 
( [1919] 1 W. W. R. 494) giving the execu- 
tion creditors two months to redeem. Appeal 
from the order was allowed (Lamont, J. A., 
dissenting), the order for foreclosure set aside 
and the matter referred back for the purpose 
of having the purchaser added as a party to 
the application to open up the foreclosure 
with leave to brin^ such evidence and take 
such steps as he might be advised against the 
same. — ^The principle laid down by Jessel, 
M.R., in CampbeU y. Holyland, 7 Gh. D. 106, 
had reference to conditions different than 
under the system of land titles in Saskatche- 
wan. A purchaser from a mortgagee who 
has acquired a certificate of title under the 
Saskatchewan Act would {aemhle) be enti- 
tled to rely on the effect given by said Act to 
the certificate of title of his vendor. At any 
rate, once it was brought to the attention of 
the Court that some third person probably 
had some interest in the land acquired after 
the issue of the certificate of title to the mort- 
. gagee, no order should have been made with- 
out that person being notified of the proceed- 
ings. 

Credit Fancier Franco Canadien ▼. • 
Redekope ei al„ [1919] 2 W. W. 
R. 158; 12 Sask. L. R. 83; 46 
D. L. R. 225. 

Order allowliig puroluMe by mort- 
sagee at named price and execution 
for balance of claim — Order indnd- 
ins words of foreclo«nre — ^Tbe Iiand 
Titles Act, s« 62b. — ^An order by which a 
mortgagee i>ecome8 the owner of the mort- 
gaged land as purchaser at a named price 
with leave to issue execution for the balance 
of his claim, is not an order for foreclosure 
operating as satisfaction of the debt under 

1540 B' ^^ ^^ ^^^ ^^^ Titles Act as amended by 
c. 37 of Alberta Statutes, 1919 ; even though, 
the intention being clear, such order includes 
a term declaring that the defendants "do 
hereby stand absolutely and irrevocably bar- 
red and foreclosed of and from all right, title 
or equity of redemption in and to the mort- 
gaged lands," such term bein^ unnecessary 
for the purpose intended by the order; and 
the mortgagee may pursue bis remedy for the 
balance of his claim.— Judgment of Stuart, 
J. ([1919] 2 W. W. R. 863), reversed, Mc- 
Carthy, J., dissenting. 

Security Trust Company, Limited 
V. Sayre and Gilfoy, [1919] 3 W. 
W. R. 634 (Alta.). 

Practice — Consolidation — Mort- 
gage actions. — A mortgagee having obtained 
an order for foreclosure nisi should not be 
1 f^A 1 8^Jowed to consolidate the action with a 
lt)41 fresh action claiming foreclosure of the same 
mortgag-e together with other securities for 
the same indebtedness. — (Judgment of 
Hunter, C.J.B.C., reversed, Martin and Mc- 
Phillips, J J. A., dissenting.) 

Buscomhe Securities Company , Lim- 
ited V. Windehahk, [1919] 3 W. 
W. R. 485 (B.C.) ; 48 D. L. R. 
301. 

TinLC for redenLption — Time ^Ten 

IpiAo to third nLortsMpee beyond time for 

xwi^ second mo^gasee. — In an action by a 

first mortgagee a third mortgagee was given 



an extension beyond the time fixed by I3ie 
order nisi for redemption so that if the sec- 
ond mortgagee did not redeem it could do so; 
it appearing that the second mortgagee held 
its mortgage not for a present existing in- 
debtedness but for a possible contingent lia- 
bility, and that the third mortgagee intended 
to redeem should the second mortgagee not 
do so. 

Braid v. McDowell et ah, [1919] 3 
W. W. R. 696 (B.C.). 

Parties — Practice application to vacate 
order of foreclosure and set aside conveyance ., ^ . 
to third parties — ^Adding such parties as lo^S 
defendants — Proceeding in same action. 

Security Loan d Trust Co, y. Duhan, 
[1919] 3 W. W. R. 346 (Alta.). 
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MOTOR VEHIGLES. 

See Highways: 989 to 991, 994, 995, 999, 
1004, 1005, 1010, to 1013» Bkidgks: 
1022, 1026. 

Bailway Orossins Casesi See 1874, 
1875, 1896, 1898. 

Ante left in Oarase Oansins Fire — 
IiiaUlity of Owner and Bailees 
See 1654. 

Accident in seliool yard — Ante 
fMsKtenins liorses — Oironnutanoes 
showing no nesligenee in driver — 
Wketlier s. 63 of Aot applicable — ^Tres- 
pass — ^Remoteness of damase. — Plaintlif 
was working with a scraper and a team ot 
horses in a school yard, and while he was 
loosening material for the scraper, having 
dropped the lines of his team, one of defend- 
ants came along in an auto, opened the gate 
of the school yard and drove towards the cor- 
ner of the school round which the plaintiff 
was. Plaintiff's horses took fright and ran 
away and one was injured. Held under the 
circumstances of the accident, it was not 
caused by the negligence of the auto driver 
and defendants were not liable. Query, whe- 
ther s. 63 of the Motor Vehicle Act (placing 
onus upon driver of showing that the accident 
was not caused by his negligence) applies 
where the accident happened in a school yard. 
Even assuming the driver of the auto was 
committing a trespass (which the evidence 
did not show), the damage which occurred 
did not naturally flow from the trespass 
and was too remote. 

Collyer v. McAuley, [1919] 1 W. W. 
R. 1073 (Man.) ; 46 D. L. R. 
140. 



Antomobile — Agent -^ Kli 
Proof— C. O. 1053; R. 8. Q. 1406, No. 2 
1417. — ^The grocer is answerable for the acts 
of his employee who delivers goods in an 
automobile. — It is negligence not to provide 
an automobile with a klaxon. — The burden 
of proof in automobile accidents rests upon 
the owner of the machine. 

Dussault V. Chartrand (1918), 54 
Que. S. C. 488. 
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OolUsion of motor veliielefl om liich- 

vy — ^Evidence — ^Faalt attributed to defend- 
ant — Ezcessiye speed — Driving on wrong 
aide of road — Failure to take precautions to 
avoid collision — Absence of contributory 
negligence — nadl-aga of trial Judge — ^Dam- 
ages. 

Kaieman v. Hatt (1910), 16 O. W. 

N. 387. 

ColUaion of motor TeUeles in liiffli- 
^r«7 — ^Proof of negligence — Onus — ^Evidence 
— ^Motor Vehicles Act, s. 23— Judge's charge 
— ^Findinss of jury — Ultimate negligence — 
New trial [(1918), 42 O. L. R. 629, 14 O. 
W. N. 131, reversed.] 

Judson V. Haines (1919), 16 O. W. 
N. 73 (S. C. Can.— Ont.). 



Oolliaton of motor toUoIos In liisb* 
1648 ^^'^ — ^NegligenOB of defendants— Contribu- 
tory negligence of plaintiff — Dismissal of ac- 
tion — Finding of trial Judge — Appeal — 
Costs. 

Shaw V. ClarkganrJanes (1919), 15 
O. W. N. 370. 



Collision in hisKway of bioyole and 
automobile — Injury to bicyclist — ^Evidence 
—Onus — Motor Vehiolea Aet, s. 23 — 

Automobile turning without giving visible 
or audible wamingi — Findings of fact of 
trial Judge— Appeal — [16 O. W. N. 145 
app'd] . 

Nugent v. Chinn (1919), 17 O. W. 

N. 53. . 

Oolliaion of voliioles in Usliway — 

Injury to plaintiff driving horse and wagon 
by defendant driving automobile— Evidence — 
Onno — ^Preanmption — ^Motor Vehicles Act, 
B. 23 — ^Vffrdict of jury — ^Appeal — ^Testimony 
of witness at previous trial of defendant for 
criminal negligence — ^Decease of witness — In- 
admissibility of transcript of ovidonoo — 
Previous proceeding not between same par- 
ties or privies — No opportunity for cross- 
examination by plaintiff— Quantum of 
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CotireU v. Gallagher (1919), 16 O. 
W. N. 76. 

Collision with antomobilo tmek — 
Bnrdon of proof — O. O. 1053 1 R. &• Q. a. 
1406; 3 Geo. V. o. 15, a. 3. — In an acci- 
dent caused by an automobile truck, the bur- 
den of proof that the loss and damages sus- 
tained did not arise through the negligence 
or improper conduct of the driver of the 
truclc, is upon the owner of the machine. 

BahfMhy v. WiUon (1918), 24 R. 
L. n.s. 433 (Que.). 

OoUision — Automobile — Presump- 
tion — O. C. 1053; 3 Geo. V. (Qno.), o. 19, 

a. 3« — ^Where it is impossible to determine 
the direct responsibility in a collision between 
an automobile and another vehicle, neverthe- 
less, by virtue of 3 Geo. V. c. 19, s. 2, such 
responsibility will be laid upon the owner of 
the automobUe. 

ChuiXbeaMli v. Lootim (1918), 24 R. 
L. n.s. 510 (Que.). 



of collision — Contributory negligence — Un- 
licensed driver under eighteen years of age — 
Motor Vehicles Act, ss. 4 (3) and 13 (7 
Geo. V. c. 49, s. 10)— Unlawful use of high- 
way. 

Buck V. Eaton (1919), 17 O. W. 
N. 191. 

Colt injured hj Jnmpins in front of 
ear — Oolt not seen by driver — ^No dnty 
to antieipate — Dnty of eolt'a owner to 
nram— Speed of ear immaterial. — ^Plain- 
tiff and his brother were driving two loads 
of hay along a road in daylight, the plaintiff 
driving the second load which was drawn by 
a team of which one was a mare, which had 1554 
her colt running beside her. Just as a motor 
car, driven by defendant in the opposite direc- 
tion, came opposite the colt it jumped in front 
of the car. Defendant did not see the colt 
until about three feet from it. — Held defend- 
ant was not liable for injury to colt There 
was no duty on him to anticipate the possi- 
bility of a colt being there. There was a duty 
on plaintiff to warn the approaching car. In 
view of the way the accident happened, the 
rate of speed of the car was immaterial. 

Stevens v. Sask. Taxicah Co., Ltd,, 
[1919] l.W. W. R. 958 (Sask.) ; 
45 D. L. R. 763. 

Inevitable aeoident. — A driver of a 
motor vehicle which, without negligence on i Kfin 
his part, collided with another motor vehicle *<-'^*^ 
and was forced upon the sidewalk and injured 
the plaintiff, held not liable to the latter. 

TumhuU v. Oraham, [1918] 3 W. 
W. R. 1033; 44 D. L. R. 632; 14 
Alta. L. R. 125. 

Inanraneei See 1146. 

I«len for Repairs by Oarase Manx See 
217. 

Iiiability for tort — Antomobile 
owner — Obanffenr — Servant — O. O. 
1053, 1054. — The owner of an automo- 
bile isf not answerable for accidents occa- 
sioned by the fault of his chauffeur unless 
the latter, at the moment of an accident, is 1550 
engaged in his work as servant of his master. 
Thus, he is not liable when his chauffeur, 
despite his prohibition and without his know- 
ledge, takes his automobile out of the gar- 
age and, during a pleasure trip with friendff, 
hits a passer-by and causes bis death through 
criminal negligence. 

Latreille v. Curley (1919), 28 Que. 
K. B. 388. (An appeal to the 
Supreme Court of Canada is now 
pending. ) 

Liability for tort — Antoniobile — 
Speed of — ^By-law — C. C. 1053; R. S. 
Q. 1416, 1420. — A claim for pain and 
suffering may be included in an action in 1 A; ^7 
damages. — The owner of an automobile, in- ■*-^*^' 
volved in a collision, must clear himself of 
liability. — The driver of an automobile must 
observe municipal speed ordinances to re- 
lieve himself and his master from liability 
in a collision case. 

Denis v. Deshaies (1919), 25 R. L. 
n. 8. 462 (Que.). 
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Collision between notor Tebiele on 
bisbway — ^Evidence — Rule of road — Cause 



Sole effeetiTe eanse.— The sole determ- 
ining cause of the accident was the driver 
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of the automobile. — The width of roads means 
the width of the right of way and not the 
travelled track. 

Corp. of Shipion v. Smith (191»), 
25 R. de J. 476 (Que.). 

Master and Servant t See 1410. 

Motor oars driven on wrons side of 
road — Plaintiff and defendant both 
contrilratins to aoeidont — ^VaoHlatins 
oonrse of one part7« — The plaintiff and de- 
fendant were driving motor cars in opposite 
directions, each on the wrong side of the 
road. Just before meeting each turned his 
car to get on to the right side of the road, but 
the defendant, after turning to the right, fear- 
ing that the plaintiff would strike him broad- 
side, turned to the left and ran into the front 
wheel and radiator of plaintiff's car, the front 
of which was by this time across the ditch 
I ^i^Q at the plaintiffs right side of the road. — ^The 
iouu trial Judge dismissed the plaintiff's action on 
the ground that the plaintiffs being on the 
wrong side of the road caused the accident, 
and gave judgment for the defendant on the 
counterclaim, holding that defendant under 
the circumstances was excused for what he 
did. The plaintiff appealed. — Held (revers- 
ing the judgment below as to the counter- 
, claim) that as both parties remained on the 
wrong side of the road until they got too 
close to each other, each so contributed to 
the accident, that neither is entitled to re- 
cover. — SemblCt had the defendant been on 
the right side of the road and the plaintiff on 
the wrong side the defendant would, under the 
circumstances, have been excused for the 
vacillating course which he took. 

Ounderson v. Duncan, [1919] 1 W. 
W. E. 99; 12 Sask. L. R. 81. 



Magistrate's oonTiotion for unlaw- 
fully driTins motor ▼ehiole on higl^- 
way for liire withont lioenso — ^R. S. O. 
1914, c. 207, •■• 4, 29, 34— Motion to 
quash conviction — Jurisdiction of magis- 
trate — Trial before magistrate — ^Nothing said 
or done to prevent defendant giving evidence 
— Sufficiency of evidence to sustain convic- 
tion— -Question for magistrate or for appel- 
late tribunal — ^Defendant misled by being 
informed that charge laid under by-law — 
Absence of by-law. 

Reit V. McCord (1919), 17 O. W. N. 

143. 
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Injury to person on foot in liiffliway 
1»y motor Tohiole driTon by dangKter 
of owner — Neslig;ence — Onns — ^R. S. O. 
1914, o. 207, s. 23 — ^Eridenee — ^Speod 
of Tehiole — Contribntory neglisAuce — 
Liability of driTor— IdabiUty of owner 
— Vebiele in poMession of dangbter 
witbont oonsent of f atber — ** Person 
in tbe eniploy of tbe owner ^ — Absence 
of oontraotnal relationsbip — Section 
19 of Act, as amended by 7 Geo. V. c. 
49, s. 14 — ^Damase*. — The plaintiff, on 
foot upon a street-crossing in a town, was 
knocked down and injured by a motor vehicle 
owned by M. and driven by his daughter, 
aged 20 years. In an action against M. and 
his daughter to recover damages for the 
plaintiff's injuries : — Heldy upon the evidence, 
which waer conflicting as to the speed of the 
vehicle, that the daughter had not satisfied 



the onus cast upon her by s. 23 of the Motor 
vehicles Act, R. S. O. 1914, c. 207, 'by prov- 
ing that she was not negligent in the driving 
of the vehicle — indeed her negligence was 
affirmatively established ; and the plaintiff 
was not guilty of contributory negligence. — 
(2) That the defendant M. was not liable 
as owner of the vebiele, under s. 19 of the 
Act, as amended by (1917) 7 Geo. V. c. 49, 
s. 14 : the " vehicle was in the possession of 
some person other than the owner without 
his consent, express or implied;" and the 
daughter was not " a person in the employ 
of the owner." — The implied permission to 
use the vehicle, which would naturally have 
arisen from tbe daus:hter*s previous use of it, 
was negatived by the express refusal of M. 
on the day of the occurrence to allow the 
daughter to take the vehicle out. — The words 
** in the employ of the owner " point to some- 
thing more than a mere right to service, and 
mean something different from the relation- 
ship of a child to its parent — ^they carry with 
tbem an implication of a contractual relation- 
ship. — Judgment was pronounced in favour 
of the plaintiff against the defendant V.M.. 
the daughter, with damages assessed at $2,000. 
[See 1562.] 

Walker v. Martin (1919), 45 O. L. 
R. 504 ; 16 O. W. N. 220. 

Municipal I«aw — ^Police Ambnlanoe — 
Accident! Sec 1584. 

The judgment of Masten, J., 45 O. L. R. 
504 [1561], was affirmed. — Held, that the de- 
fendant V. M., the daughter of the defendant 
E. E. M., was ^swerable in damages for the 
plaintiff's injuries altogether apart from any 
of the provisions of the Motor Vehicles Act, 
R. S. O. 1914. c. 207 ; and, if that were not 
so, she alone, and not ber father, was liable 
under the provisions of the Act — she being in 
possession of his vehicle without his consent, 
express or implied, and not being a person 
in his employment, within the meaning of s. 
19 of the Act. as amended by (1917), 7 Geo. 
V. c. 49, s. 14. 

Walker v. Martin (1919), 46 O. L. 
R. 144, 146 ; 17 O. W. N. 51. 

Public Oara«e — Mnnicipal By-law t 
Sec 1577t 1602. 

An appeal by defendant from the judg- 
ment of Bigelow, J. ([1918] 3 W. W. R. 
382), was dismissed at the close of the appel- 
lant's ai«ument. [<See VoL VIII. No. 1^]. 

Coe v. Mayhery, [1919] 1 W. W, R. 
337 (Sask.). 

Spaed — Brake — O. O. 1058« — lb% 

proper way to 8t<^ a motor vehicle to avoid 
an accident is to cut off the power and apply 
the brakes, but not to put the machine upon 
low speed before applying the brakes. 

Stackhouee v. Montreal PuhUc Ber- 
vice Corporation (1918), 55 Que. 
S. C. 177. 

Plaintiff boardins street ear. — Plain- 
tiff was injured while attempting to board a 
street car at a crossing by being struck by de- 
fendant's automobile. Another automobile 
passed at an excessive rate of speed to the 
right of defendant between him and the curb 
as defendant reached the crossing (thus, as 
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the Court asBumed, preventing plaintiff and 
defendant from seeing each other), and the 
plaintiff had passed in front of this other 
automobile before being struck by that of 
defendant. Tbe Ooi:rirt was not satisfied 
on the evidence that defendant waff travelling 
at other than a reasonable speed or that he 
was committing any -breach of the provisions 
of the Motor Vehicles Act and concluded that 
the plaintiff failed to exercise ordinary cau- 
tion and discretion in passing in front of a 
speedily moving automobile without first as- 
certaining whether the street was clear be- 
yond it and that she was therefore guilty 
of contributory negligence. Apart from the 
question of negligence the Court was in- 
dined to the view that the conduct of the 
driver of the other automobile waer the causa 
causant of tbe accident. 

Jackson V. Haiell, [1919] 3 W. W. 
R. 66 (Alta,). 



MTTNIGIPAL LAW. 

I. The Mualotpality. 

1. Its FoBMATioN [1566]. 

2. Its Boundabies and theib Al- 

teration. 

8. Its Assets and Liabilities. 

4. Polios Villages. 

5. General. 
n* GoTenunent. 

1. The Council. 

(a) Memlera. [See Elections, 
II.] [1567.] 

(b) Meetings. 

(c) Duties [1568]. 

(d) Powers. 

i. Contracts [1569-1576], 
ii. Licenses and Inspection 

[1577, 1578]. 
iii. Hawkers and Pedlars. 
iv. Markets. 

V. Waterworks [1579]. 
vi. Generally [1580-1582]. 

2. Boards of Control. 



OAoera and Serrants [1583- 
1588]. 



IV. By-laws aad Resolutions. 

1. Voting on. 

2. Quashing and Suits to Set 

Aside [1589, 1590]. 

3. Money By-laws [1591-1595]. 

4. Penalties and Enforcement 

[1596]. 

5. Legality op [1597-1604]. 

6. Repeal and Amendment. 

7. Generally [1605-1608]. 



V. Flnanoos. 

1. Rates, Rating and Estimates. 

2. Bonds and Debentures [1609- 

1611]. 

3. Bonuses. . 



VX Administration 
[1612, 1613]. 
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VII. Actions by and Against — ^M nni- 
cipaUties [1614-1625]. 

Vm. Drainaco and Sowers [1626- 
1631]. 

IX. MtsooUanoons Cases [1637]. 
[General Cross Referenees.] 



Arbitration — Dos Tan — Elections — 
EiC^ropriation — Franobises — Hisb- 
ways. Streets and Bridges — ^Intoz- 
ioatins Idqnors (Iiooal Option By- 
laws) — Nesligenoe — Sebool Iaw 
[2029-2039]. 

Bridge Cases t See 1022 to 1026. 

Expropriation Cases t See 944 to 950, 
957, 958. 

Hii^way Casest 983 to 1021. 

Master and Servant Cases: 1410, 
1440. 



I. 1. Fonnatiom of Mnnieipality. 

Costs of ineorporating town — ^PHor 
project — By-law levying cost npon 
ratepayers — Action to annnl. — ^A by- - w^y» 
law providing that the costs of incorporat- loDO 
ing a town shall be met by the ratepayers, 
part of the costs having been incurred by the 
unjustified failure of a first attempt, wiU not 
be annulled by the Courts. 

Riousf V. Toton of Trois Pistoles 
(1918), 54 Que. S. C. 410. 



n. 1. (a). Tbe Council — MenLbers. 

Mnnioipal la^ir — Setting aside resolu- 
tion — ^Meeting irregularly adjourned — 
Appointment of councillor — M. C. 118, 
430, 431; C. P. 521. — In a suit to set -■ ^/t^ 

aside a resolution of a municipal council iOOi 

declaring a seat vacant, the plaintiff will 

not be held to naming the proposed councillor. 

Bergeron v. Corp. of Notre Dame 

(1919), 56 Que. S. C. 174. 



n. 1. (c). Duties — Generally. 

Duty of county corporation to pro- 
vide ol&ces and furniture and supplies 
for County Crown Attorney and olerk -t fcaa 
of peace— Municipal Act, R. S. O. 1914, c. "^^"^ 
192, 8. 377 — Reimbursements of moneys ex- 
pended — Mandaaius to corporation to pro- 
vide offices — 'Remedy as to furniture and 
supplies. 

Hatton V. County of Peierhorough 
(1918), 16 O. W. N. 224. 
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H 1. (d). i. THe Ooimeil — Powers — 

OontrAotfl. 

tXse of laAd in town for eemeterr 
pi&rposos — Approval of ProTlnelal 
Board of HeallSi — Agreement between 
owner of land 'and town eorporation 
^DoTonant hj owner to pay annnal 
enm to oorporatlon in lien of tanee — 
Consideration— Covenant hj corpora- 
tion never to prohibit nee of land for 
interment of dead — Cemeterjr Aot» 
B. 8. O. 19 14, e. 261, ■• 37 — Covenant 
illegal and void — Failnre of eoneidera- 
tion— -Owner's covenant not enforce- 
able — Public polioj — ^Affreenent nnder 
seal — Corporation sale — Snsseeted leg- 
alisation of asreenicnt bj Iiecislatnre. 
— The defendant was duly authorized by the 
Proyincial Board of Health to use for cem- 
etery purposeer certain lands in the town of 
E. By the Assessment Act, cemetery lands 
are not liable to assessment and taxation. 
The defendant corporation entered into an 
agreement with the Municipal Corporation 
of th^ Town of £., the plaintiff, whereby, 
in consideration of the covenants of the 
plaintiff and the due authorization and legal- 
ization thereof by the plaintiff, the defend- 
ant covenanted to pa^ annually to the plain- 
tiff the sum of $200 in lieu of general taxes, 
and war tax levy theretofore paid by the 
defendant in respect of the lands, and 
whereby, in consideration of the covenants 
of the defendant, the plaintiff covenanted 
" to approve and allow forever the use for 
cemetery purposes of the lands " and ** to 
never attempt to prevent or prohibit inter- 
ment of the dead in said lands/' The agree- 
ment was under the corporate seals of both 
the plaintiff and the defendant, attested by 
the signature of a clergyman, called " Priest 
Bursar," as representing the defendant, and 
those of the mayor and derk of the town 
for the plaintiff : — Held, that, by s. 37 of the 
Cemetery Act, R. S. O. 1914, c. 261, the 
Legislature conferred on the plaintiff cor- 
poration the power in perpetuity of passing 
by-laws prohibiting the interment of the dead 
within the municipality, and the corporation 
could not by any contract divest itself of or 
abridge that power; the plaintiff corpora- 
tion's covenant was, therefore, illegal and 
void ; and, the sole consideration for the de- 
fendant corporation's covenant being the un- 
lawful covenant of the plaintiff corporation, 
the defendant corporation's covenant to pay 
$200 a year could not be enforced. — Per Rid- 
dell, J. : — The defendant, that is, the Roman 
Catholic Bishop of the Diocese of Ottawa, as 
a corporation sole, was bound by the affixing 
of the seal without his signature. — ^Any con- 
tract which will interfere with the due exer- 
cise of the discretion and judgment of the 
council of a municipality is against public 
policy and void. — It would be just to allow 
the plaintiff corporation an opportunity to 
have the contract legalized by the Legislature. 
[See this case as 324.] 

Town of Ea»tvieic v. Roman Cath- 
olic Episcopal Oorporation of Ot- 
tawa (1919), 44 O. L. B. 284; 15 
O. W. N. 211 ; 46 D. L. B. 47. 



Erection of bridse.- 

to recover a balance of 
of a bridge which he built 
a township corporation, 
replace one which formed 



-The plaintiff sued 

the contract-price 

for the d^endantSt 

The bridge was to 

part of a lughway 



in the township. The contract was in writ- 
ing, and the seal of the township corporation 
was affixed thereto, but no by-law authorizing 
the making of the contract was passed by 
the township council. The bridge was ac- 
cepted by the defendants and was in use. 
The only defence on the record was that 
the bridge had not been completed according 
to the agreement; but at the trial, although 
no amendment was made or asked for, the 
defendants set up the absence of a by-law 
as a defence : — Held, affirming the findings of 
fact of Rose, J., the trial JudgSf that, accord- 
ing to the true meaning of the contract, the 
plaintiff had done what he had contracted 
to do, and was entitled to recover the con- 
tract-price, unless the want of a by-law was 
a good defence to his claim. — ^And held, by 
Mulock, CJ.Ex., Clute and Kelly, JJ., that, 
the contract being an executed one, and it 
being the duty of the defendants---in ful- 
filment of their statutory obligation (Muni- 
cipal Act, sec. 460 (1) ) 'to keep their high- 
ways in repair — to build the bridge, the IgTA 
absence of a by-law was not fatal, notwith- ^^'^ 
standing the provision of s. 249 that the 
powers of the council shall be exercised by 
by-law. — ^Review of authorities. — Waterous 
Engine Works Co. v. Town of Palmerston 
(1892), 21 Can. S. C. R. 556, and Mackay 
V. City of Toronto (1918), 43 O. L. R. 17, 
explained and distinguished. — Pirn v. Muni- 
cipal CouncU of Ontario (1860), 9 U. C. C. P. 
90Q, applied. — Per Riddell and Sutherland, 
JJ. : Ae Court was not called upon to 
decide as to the necessity for a by-law — ^it 
was not pleaded, no amendment had been 
made, and none was asked for. Rule 183 
does not compel the Court to amend propria 
motu: amendments under that Rule are ''to 
secure the advancement of justice," not to 
enable a litigant to obtain a dishonest ad- 
vantage. "The real matter in dispute" 
(Rule 183), the real issue, was: Did the 

g lain tiff fulfil hie contract?— Judgment of 
lose, J., 14 O. W. N. 221, who dismissed 
the action, considering himself bound by the 
decision in Mackay v. City of Toronto, re- 
versed, and judgment directed to be entered 
for the plaintiff for the amount daimed. 

Witherspoon v. Township of East 
Williams (1919), 44 O. L. R. 584 ; 
47 D. L. R. 370; 16 O. W. N. 305. 

Emplojmient of plaintiff for special 
serrices for mnnieipality. — ^By the stat- 
ute governing defendant, de City of To- 
ronto, its powers were to be exercised by 
its council by by-law and every by-law was 
to be under the seal of the corporation. Plain- 
tiff claimed for services, undertaken as the 
refifult of a conversation with the mayor, in 
investigating into the financial results should 
the city take over and operate a certain 
electric light business, which it had become 
enabled to do by statute. There was no 1571 
by-law authorizing the exercise of any power 
to employ plaintiff. His work resulted in 
his furnishing an interim report, which was 
afterwards printed by direction of the coun- 
cil, but the report was never completed, and 
the acquisition of the undertaking in ques- 
tion did not go through. — Held, plaintiff had 
no legal claim against the city. Whether 
or not the contract could be regarded as 
fully executed, the power to acquire said busi- 
ness belonged to the class of special powers 
as to which the statute imposed restrictive 
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formalitieB and, as shown in the case of 
Young v. Leamington Corp., 8 App. Oas. 517, 
the principle of Clark v. Cuchfield Union 
Ouordians, 21 L. J. Q. B. 349, had no appli- 
cation. Judgment of the Supreme Court of 
Canada in Waterous Engine Co. v. Corp, of 
Fahneraion, 21 S. C. R. 556, approved. — 
(Judgment of Appellate Division of Supreme 
Court of Ontario, wMch affirmed judgment 
of Middleton, J., affirmed). [See next case.] 

Mackay and Company V. City of 
Toronto, [1919] 3 W. W. R. 253 
(P. C.^— Ont) ; 48 D. L. R. 151. 

Aeeovntant ea&plojed bj auijor — 
BemnneratioiL — Absence of bj-law — 
Oontraot — EseovtloiL — Adoption — 
BatUloAtlon — Bonoflt of sorrloes. — ^The 
judgment of Middleton, J., 39 O. L. R. 34, 
affirmed. — Held, that the contract was not an 
executed one in the sense that the defendants^ 
1^7 ki council, knowing the facts, accepted the re- 
^^' ^ suit of the plaintiff's labours and ratified the 
agreement made with the Mayor ; the case did 
not come within the class of cases where a 
corporation, may be bound without a formal 
contract or by-law ; the plaintiff had miscon- 
ceived the nature of the work which the 
mayor requested him to do; and he could not 
recover. — Waterou9 Engine Work* Co. v. 
Town of Palmergton (1892), 21 S. C. R. 
556, followed. — Pim v. Munioipdi Council of 
Ontario (1855), 9 U. C. C. P. 304, distin- 
guished. [See last case.] 

Mackay v. City of Toronto (1918), 
43 O. li. R. 17; 43 D. L. R. 
263. 

Asonoy — Municipal corporations — 
Conndllor oontraottns on bobalf of 
mnnicipalitj — ^Limited anthoritT — ^LAa- 
UlitT of a&nniclpalitj — Of conndllor. 

— ^Defendant, L., as councillor for defendant 
municipality, engaged plaintiff to do road 
work in his district Plaintiff sued for the 
price of the work, claiming alternatively 
against the municipality, against L. in dam- 
ages as having warranted his authority, and 
against L. personally under the contract. At 
the trial Newlands, J. (10 Sask. L. R. 117, 
[1917] 2 W. W. R. 823) dismissed the action 
against the municipality but held L. liable. 
The Supreme Court en hano (11 Sask. L. R. 
22, [1918] 1 W. W. R. 315) reversed the 
If^rjo finding against L., but allowed the appeal 
10 1 against tiie municipality to the extent of 
$374.34 on the ground that at the time that 
Ii. entered into the contract with plaintiff he 
had authority from the council to do so up to 
the sum of $1^200, and that work to that 
amount was done on which $825.66 had been 
paid. On appeal by plaintiff and cross-appeal 
bv defendant municipality to the Supreme 
Cfourt of Canada. Held (per Sir ijouis 
Davies, C.J., Duff and Anglin, JJ.) that the 
plaintifTs appeal be dismissed and the cross- 
appeal of the municipality allowed. The par- 
ties did not intend L. to incur any personal 
liability. Plaintiff knew the extent of L.'s 
authority. This authority was limited to an 
expenditure of $1,200, and other contractors 
berides the plaintiff were doing work in L.'s 
district and under his dbection to the know- 
ledge of plaintiff, payments for which, to- 
gether with the amount paid plaintiff, ex- 
hausted the $1,200.— (Per Idington, J.). Both 
plaintiff's appeal and municipality's cross- 



appeal should be dismissed. — (Per Brodeur, 
J.). The municipality is liable for the value 
of the work done. 

Currie v. Rural Municipality of 
Wreford and Laaher, [1917] 1 W. 
W. R. 380 (S. C. Can.— Sask.). 



Francliisc — ^TclcpKone conipi 
of streets — Tin&e limit — ** Onta rio 
Mnnicipal Act,** 1903, 3 Edw. VH. c. 
19» ss. 330, 331 (1) and 559 (4). — 

The Legislature of Ontario has not given 
the municipalities of the province authority 
to permit telephone companies to occupy the 
streets and highways with their poles and 
wires for a longer period, at one time, than 1574 
five years. — ^An agreement by a municipality 
to permit, by irrevocable license, a telephone 
company to occupy the streets with poles and 
wires is ultra virea. — Judgment of the Appel- 
late Division (44 Cut. L. R. 366), reversed; 
that on the trial (42 Out L. R. 385), re- 
stored. [See tbis case as 2126.] 

'Town of Cobalt v. Temiskaming 
Telephone Company (1919), 59 S. 
C. R. 62; 47 D. L. R. 301 (Ont.). 

Note of — Consideration for — Powers 
of — Written pleadings — ^Proof — C. 0« 
1204$ B. 8. Q. 6279.— Plahitiff upon a 
promissory note is not to be held to estab- ^ ^-^ 
lishing that he gave value therefor. — ^A muni- 1575 
cipal corporation has the right, within its 
powers, to make promissory notes, and if it 
avers unlawful consideration therefor the ' 
burden of proof rests with it. 

Cfuillemette v. Town of Montreal 
North (1918), 65 Que. S. C. 53. 
(Confirmed in Review ; an i^ppeal 
to the Supreme Court of Canada 
is now pending). 



Sidewalk bnilt nnder rosolntion and 
not bj oontraot — BUnnte not necessary 
— General powers — KL O. 401, 528 ot 
seq.t 802, 828 (old).— Upon a report of 
the road superintendent, it was not necessary 
to order the building of a new sidewalk by 
tender; a simple resolution ^ of council was 
sufficient 

Corp. of Rougemont v. Garden 
(1919). 25 R. de J. 504 (Que.). 



1676 



n. 1. (d). 2, Oonnoil — ^Powers, Idoenses 

id Inspeetion* 



Powers of lieensing; and regnla tinc — 
By-law — ''Pnblie sarace ** — Wluit 
eonstiltntes — ^Mnnioipal Aet, s« 406a.t 
para 4 (a) — (Mnnicipal Aniondmont 
Act, 1014, s. 13).— Section 406a of the 
Municipal Act, as enacted by s. 13 of the 
Municipal Amendment Act, 1914, authorises 1577 
the passing of by-laws by the councils of 
cities (4) " for licensing and regulating the 
owners of public garages . . ." By d. 1fi7Q 
(a) of para. 4: "For the purpose of this **"0 
paragraph, a public garage shall include a 
garage where motor oars are hired or kept 
or used for hire, or where such carer, or 
gasoline, oils, or other accessories are stored 
or kept for sale." In the exercise of the 
power conferred by s. 406a, the council of 
the plaintiffs, a city corporation, passed a 
by-law enacting "that no person shall carry 
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on the business of a public ararage as defined 
by the Municipal Amendment Act, 1914, un- 
less and until he shall procure a license," 
etc. : — Held, that the defendants, whose busi- 
ness, carried on in a building, alleged by the 
plaintiffs to be a " public garage," consisted 
in supplying gasoline and air to persons 
using automobiles, and whose building did 
not afford storage for automobiles, were not 
carrying on the business of a public garage 
within the meaning of the statute and by- 
law.— Definition of *' garage." [See leOfi.] 

City of Toronto ▼. Canadian Oil 
Companies, Limited, [19191 46 O. 
L. R. 225; 16 O. W. N. 29. 



1579 



U. 1. (d). V. Council— Powei«— Water- 
works. 

Dntj as to water supply — ^AssessmeiLt 
for — Crown. — Apart from any statutory 
duty under the Cities and Towns Act (Que., 
1909) and any by-laws passed in pursuance 
thereof, there is an implied obligation on the 
part of a municipal corporatiour arising from 
necessity, to give a water supply to build- 
ings of the Dominion Government, 90 long 
as the latter is willing, in consideration of 
such supply, to make fair and reasonable 
payment: it is subject to a special charge 
imposed by the municipality for the use of 
such supply. — The duty of a municipal cor- 
poration to supply water from its water 
supply is enforceable by mandamus; the 
remedy will be refused when the party seek- 
ing it refuses to pay the assessments therefor. 

Minister of Justice v. Levis (City 
of) (1919), 45 D. L. R. 180 
(Que.). 



H. 1. (d). ▼!. Council- Powers 

erally. 



— Oen- 



City by-law passed in 1012 requir- 
ing ooal to be weisbed on city scales 
and fees to be paid — Powers of city 
council— Municipal Act 1003, as. 326, 
637 (1), 680 (O), 682— Repeal of a. 
682 by 3 ft 4 Geo. V. c. 43.— These ac- 
tions concerned a by-law of the city, pasEied 
by its council in May, 1913. intituled a 
*• By-law to rejfulate Markets and Weigh- 
1 'iftn houses/* The Municipal Act then in force 
^^^^ was that of 1903. 3 Edw. VII. c. 19:— -Held, 
following Rex v. Buttertoorth (1917), 13 O. 
W. N. 263, that the effect of the by-law 
was not to compel persons delivering coal 
from a waggon or other vehicle in the city to 
have the coal weighed upon the city scales 
in all cases, but only where the buyer or 
seller required that it should be so weighed. — 
(2) That s. 582 of the Act of 1903 con- 
ferred upon the councils of citiesf the power 
to erect and maintain and charge fees for 
the use of weighing machines within the 
limits of the cities, and not merely in villages: 
the meaning of the section is that the coun- 
cils of townships, cities, towns and villages 
may erect and maintain weighing machines 
at convenient places within their own limit, 



and that township councils may erect and 
maintain them also in villages. — (3) That 
councils of cities, towns and villages have, 
independently of the authority conferred by 
s. 5a2, power to provide facilities for weigh- 
ing coal, derived from s. 580 (9) : see also 
ss. 326 and 537 (1) ; that is to say, power to 
erect weighing machines and to appoint weigh- 
masters — ^no opinion being expressed as to 
their right to make the use of these machines 
compulsory or to require persons who do 
not desire to make use of them to pay fees 
for such compulsory use. — (4) That it was 
unnecessary to decide whether the provisions 
of the by-law authorizing the imposition of 
fees for weighing ceased to be in force when 
s. 582, the authority by virtue of which the 
by-law was passed, assuming that that was 
the only authority, was repealed by the 
Municipal Act of 1913, 3 & 4 Geo. V. c. 43 : 
but, semhlCf if the validity of those provisions 
depended on s. 582 only, they ceased to be 
operative upon itaf repeal, for they were in- 
consistent witb the provisions of the sub- 
stituted enactment: Interpretation Act, R. 
S. O.' 1914, c. 1, s. 16.— (6) niat the plain- 
tiffs in the first action were not entitled to 
a judgment declaring that, upon the true con- 
struction of the By-law, it was not compul- 
sory on persons delivering coal in the city to 
have the coal weighed upon a weighing 
machine of the city, but only in cases where 
the buyer or seller required that it should - ^-.^ 
be so weighed. — Barradough v. Brown, IDoO 
[18971 A. C. 615, foUowed.- (6) That the 
claim for an injunction to restrain the en- 
forcement of the by-law and the prosecution 
of the plaintiff company for infraction of it 
failed : if the by-law was Invalid, that de- 
fence was open to the company if it should 
be prosecuted for violating the provisions of 
the by-law. — (7) That the city corporation 
was entitled to judgment upon its claim for 
fees for weighing loads of coal for the com- 
pany : if the council of the corporation had 
power to enact the provisions of tiie by-law in- 
dependently of the power conferred by s. 582, 
that result followed as of course; if that 
view was not the right one, the company, 
having taken advantage of the facilities for 
weighing its coal, was properly ordered to 
pay for the services rendered ; and, in the ab- 
sence of any evidence to the contrary, the fees 
prescribed by the by-law might well be taken 
to be a reasonable compensation for the ser- 
vices rendtered. — Statement of the law as to 
ultra vires engagements of corporations in 
Brioe on Ultra Vires, 3rded., p. 653, approved. 

— (8) That the claim of plaintiffs in the first 
action for possession of the weighing machines 
they had leased to the city corporation failed. 

— (9) That there was no ground upon which 
relief by way of damages or injunction could 
be awarded to the plaintiff in the first action 
in respect of the discontinuance of one of the 
weighing stations establierhed by the city 
corporation. — Judgment of Latchford. J., 
15 O. W. N. 396, varied. [See also 1598.] 

J. G. ButtcrtDorth d Co., Limited V, 

City of Ottawa; City of Ottawa v. 

J. O. Buttencorth d Co., Limited 

(1919). 16 O. W. N. 322; 46 O. 

L. R. 49 ; 49 D. L. R. 262. 

PriTate bi&ildlnsa — Powers of pre- 
▼eatlon, regnlmtioa and control — i f^^ « 
Mnniolpal Act, 1903, a. 541a-4 Edw. 1581 
VH. c, 22, s. 19. — A by-law passed by the 
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city council on the 28th May, 1912, provided 
that no building shall be "located, erected 
or used for a stable for horses for delivery 
purposes . . . upon any of the proper- 
ties fronting or abutting on " a portion of a 
certain street in the dty, with a proviso that 
• the by-law should not apply to any building 
erected or used on the day of the passing 
thereof for any of the purposes mentioned 
"so long as it continues to be used as it 
was then used." The legislation under the 
authority of which the by-law was passed 
was s. 541a of the Municipal Act, 1903, as 
enacted by 4 Edw. VII. c. 22, s. 19, and 
amended by 5 Edw. VII. c. 22, s. 21. The 
power given was to " prevent, regulate and 
control the location, erection and use of 
1681 buildingsr for,** inter alia, ** stables for horses 
for delivery purposes:" — Held, that, while 
the Municipal Act contained no express power 
to limit the operation of a by-law passed 
under the authority of s. 541a to a defined 
area of the municipality, the very nature 
of the power conferred carried with it the 
authority to do that. — (2) The by-law was 
not open to the objection that it discrimin- 
ated nor to the objection that it tended to 
create a monopoly. — (3) The dty corpora- 
tion, the plaintiff, was entitled to an injunc- 
tion restraining the defendants from using 
any building upon their premises, in the pro- 
hibited area, as a stable for horses for de- 
livery purposes, notwithstanding that a per- 
mit had been granted by an officer of the 
corporation to the defendants, after the pass- 
ing of the by-law, for a ** private stable for 
one horse and driving i/hed " — ^the permit was 
not for a building for stabling horses for de- 
livery purposes, and in any case a permit 
by a corporation official to do something pro- 
hibited by by-law would be of no force or 
validity. 

City of Toronto v. Soltoay (1919), 
46 O. L. R. 24 ; 16 O. W. N. 306. 



m. Offleers aad Servants. 



Water snvplj of town — Mi&iiieipal 
Aet* a. 899 (70), (72>— Bates payable 
hj persons not a1»nttins on nudns — 
RisM to eompel nser of water. — ^Pur- 
suant to s. 399 of the Municipal Act, R. 
S. O. 1914, c. 192, a by-law was passed by 
the council of a town corporation requiring 
that all ratepayers, tenants, and occupants 
residing within the limits of the corporation 
should use for drinking and domestic pur- 
poses the water supplied by the corporation 
^ and no other ; providing also a punishment 

1582 for any contravention of the by-law; and re- 
quiring also that all consumers of water, not 
directly abutting water mains or services, 
should pay certain low water rates, and that 
all persons abutting water mains or services 
should pay higher rates. The plaintiffs were 
persons not directly abutting water mains 
or services, and were rated as such. . They 
said that they were not consumers, and so 
could not be rated : — Held, that they were in 
the eye of the law consumers, whether they 
actually consumed much or little water or 
none: it was not practically impossible for 
them to obey the law; and they were liable 
for the rates imposed upon them. — Judgment 
of Logic. J., 15 O. W. N. 398, reversed. 

Simpkin and May v. Toton of Engle- 
hart (1919), 46 O. L. R. 276; 48 
D. L. R. 230 ; 16 O. W. N. 45. 

A.i>. — 17 



Qno 'warranto — Qnalifleations of a 
ijor — Snffloient ednoatlon — M. 0. 
227-229.— It is not sufficient for the mayor 1583 
of a municipality to only know how to read 
printed matter and to sign his name. He, 
must be able to write fluently. 

LaeaiUe v. Detmanohes (1918), 25 
R. de J. 1 (Que.). 

Aooident oansed liy police ambnlanee 
drlTen bj oonstable — Operation of am- 
bnlanee proper poUoe fnnotlon — Iila« 
bllltj of n&nnlelpalltT — Of poUoe eoni- 
mlssloners. — Municipal government as it 
exists in Canada is of st dual or composite 
character. A municipality is entrusted with 
certain powers of government for the benefit 
of the inhabitants in their local or corporate 
limits as distinct from the interest of the 
public at large. It also is given certain 
powers to be used for the benefit of the com- 
munity at large as a convenient method of 
exercising some of the functions of govern- 
ment. In the former case, civil responsibility 
attaches to the municipality, its servants and 
agents, just as in the case of any other cor- * 
porate body. In the latter case, the officers 
elected or appointed by the municipality are 
not regarded as servants or agents of the 
municipality appointing them, but as public 
officers acting in the public interest, for whose 
conduct civil responsibility does not attach 
to the municipality. Police officers fall 
within the latter class and neither the muni- 
cipality nor the commissioners of police, 
where the administration of the force is com- 
mitted to such a body, is liable for the acts 
of its police qua police. — The operation of a i Roi 
police ambulance to take from the streets -'■*^0* 
to an hospital or their homes persons suf- 
fering from accident or sudden illness is a 
proper police function. — ^A liability by reason 
of a wrong or a tort can only be estab- 
lished by proving, either that the person 
charged himself committed the wrong, or 
that it was committed by his servants or his 
agents acting within the scope of their auth- 
ority. Under the City of Winnipeg charter, 
police constables are not agents or servants 
of the city, but are independently .appointed 
by the board of police commissioners. Nor 
are the police commissioners agents or ser- 
vants of the city, for whose acts the city is 
responsible upon the principle of rettpondeai 
superior. — The purpose of s. 63A added to the 
Motor Veblole Aet (Man.), by s. 14 of 
c. 41 of 1915, and which makes the owner 
liable (with certain exceptions), for the negli- 
gent or wilful act of the driver, was to avoid 
any question being raised as to whether a 
servant of the owner, who was driving a 
motor vehicle when the violation of the 
act or regulation took place, was acting 
within the scope of his employment, and to 
render the person having the dominion over 
the vehicle, and in that sense the owner of it, 
answerable for any violation in the com- 
mission of which the vehicle was the Instru- 
ment by whomsoever it might be driven ; but 
it, was not intended to fix responsibility on 
one, who at the time of the accident, had 
neither the possession nor the dominion over 
the vehicle, although he may have been 
technically the owner of it (review of legis- 
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lation and jadiclal dedrions). — ^The mnni' 
cipality, the board of police commiasionen, 
and the police commiasionen individually, 
were held not liable for an accident canaed 
by a constable driving a motor ambulance at 
an excessive rate of speed. — Where a board 
.has been created by statute a bare adminis- 
trative agency without property, assets or 
funds out of which any judgment recovered 
against it could be realised, and it haa no 
means of levying any taxes or rates or of 
acquiring any property or creating any fund 
for the discharge of the Judgment, the infer- 
ence to be dravm is that it was not intended 
that it should be liable for damages. — It was 
not intended, withii^ the term " owner '* under 
the Motor Vehicle Act, to comprehend a 
body such as the board of police commis- 
sioners which had been created without ca- 
pacity to own anything, or to take away from 
it the immunity from liability which it pre- 
viously enjoyed. — Semhle, if the individual 
members of the Board had, either individually 
or as a board, authorized the constable to 
drive the ambulance at an excessive rate of 
speed they would have made themselves 
parties to the act. 

Botolet V. Winnipeg, [1019] 1 W. 
W. R. 198 (Man.) ; 45 D. L. R. 
94. 

BnsM;o^«>^t of offleeva — ^Dlamiaaal — 
Vote of oovnoil — Absolute majority — 
1 f^Fi ^* ^* ^* 5312, 5322.— The words '' abso- 
lOOu jyjg majority of the whole council** mean, 
in a council of seven members, four mem- 
bers, and does not mean the majority of the 
members present. 

Ueheri v. Town of Beauhamoi$ 
(1917), 25 R. L. n. s. 419 (Que.) 

IHsmissal of polioe aad Are ehief — 
BUftenltles between bim and members 
of oonnoil — ^Damases. — It was incumbent 
1 eo£» '^P**** defendant to justify plaintiffs dismissal. 
lOoD — The difficulty between a certain member of 
the council and the dismissed chief was due 
to no fault or negligence on the part of the 
chief. — The member of council who secured 
plaintiff's dismissal was actuated by personal 
motives. 

Leguerrier v. Corp. of 8t. Pierre 
(1919), 25 R. de J. 437 (Que.). 

Beoall — Citj commissioner in ebarge 
of police — €hH>nnds for recall election 
— Interference with police proseen- 
ttons— N. B. Acts, 1912, c. 42.— RecaH 
proceedings for the removal from office of a 
city commissioner in control of the police 
1 RQ7 force may be founded on grounds other than 
^*^^' a breach of the specific duties and conditions 
attached to his office under the sfatute regu- 
lating his election. Such proceedings may 
iM based upon an alleged interference by 
the commissioner with the proper discharge 
of their duties by the police by directing the 
discontinuance of certain prosecutions brought 
by them. 

E9 parte Tohin (1919), SI Can. Cr. 
Ca. eS [N.B.]. 

Verifleation of statements of secro- 

l^fifi tary-treasnrer of mnnieipal corpora* 

lOOO tion— M. C. 642 et se%.— Only one official 

verification may be had of the accounts of 

the secretary-treasurer of a municipality. — 

An unofficial verification does not prevent a 



subsequent official verification of the same 
aecounts. 

Cordeau V. Corp. of St. Pie (1919), 
25 R. de J. 385. (Que.). 

See 1571 and 1672t 1410 and 1440. 

Taz-CoUector — Fidelity Bond — Collec- 
tion not Made: See 1845. 
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XV. 2. Qnasblns Bj-la 

Mnnieipal law — ^Motion seconded bj 
nuiyor — Probibition against billiard 
rooms — Absence of Jnrisdietion — ^Bff. O. 
14$ 6 Oeo. V. (One.). — ^A resolution adopted 
by a municipal eoundl may be properly sac- i cog 
ended by the mayor. — A ratepayer is with- -■-•'^* 
out interest in seeking the quashing of a 
by-law which, the resolution upon which 
it is based not having been rejected by the 
council, prohibits the establiahment of bil- 
liard rooms within the municipal limits. 

Belanger v. Carp, of Beaupart 
(1918), 55 Que. 8. C. 8. 

Probibition by-law — Repeal of -r- 
Votins for — ^Mnnieipal elector — Qnalt- 
flcation of — ^Britisk subject — Inter- 
▼ention — ^Interest — O. O. 77; B. 8. Q. 
5368. — It is not sufficient for a municipal 
elector, under the Cities, and Towns' Act, 
that his name is on the valuation roll; it is 
also necessary that he have the necessary 
legal qualifications one of which is that he be 
a British subject. — The applicant to a muni- 
cipal corporation for a license for the sale 
of spirituous liquors has sufficient interest 
to intervene in a suit to quash a by-law re- 
pealing an anterior prohibition by-law. 

St. Oermain v. City of Laohine 
(1917), 56 S. C. R. 300. 



IV. 8. Money By-laws. 

MosMy by-law— ^Request of school board 
for sum for purchase of site and erection of 
school — Submission to electors — ^Vote negatlT- 
ing request — ^Renewed request — ^By-law pasaed « .^^ 
by town council for submisslim to electors lOVl 
of original queation and two others — ^Daty 
of council under s. 43 of Public Schoob Act, 
R. S. O. 1914, c 266— Municipal Act, R. 8. O. 
1914, c. 192, s. 898 (10). 

BurUngUm PuMo Bokool Board T. 
Toitm of BurUngton (1919), 15 
O. W. N. 299. 

8tatntes — Mnnieipal sorporations — 
Oonstitntional law.— A city oouncU is a 
trustee of the funds of the corporation, and 
as such, haa no power to apply them for any 
other object than such as the city charter 
contemplates.— A grant to the " 1919 Winter 
Sports and Peace Carnival" is beyond the - -^-. 
power of the council under the Winnipeg City l07^ 
Charter. So, also, is a grant to the Mercan- 
tile Carliag Asaodatio& in aid of a bonspiel 
held yearly in the city. Under a provision 
of the charter allowing the council to pay to 
a certaia lisiiit " for the reception and enter- 
tainment of important guests and expenses 
pertaining to the interests of the corpora- 
tion," the word " guests " means people who 
are being received and entertained by the 
council itself in its official capacity. — fifsmMe, 
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where a grant under such provision can be 
made, it may be voted in anticipation, not 
only after the expenses have been incurred. 
The question of the ''importance*' of the 
(uests must be left to the judgment of the 
council. — ^The fact that such a grant has been 
paid annually for many years without objec- 
tion, cannot validate it.— Said city charter 
provides that the dty may pass by-laws " for 
uid for any and aU purposes connected with 
the maintenance, organisation and regula- 
tion of the civic charities bureau, the duties 
of said bureau being to examine into the 
character and hwM fide* at all charitable con- 
cerns seeking aid from the city or citisens," 
and that the council "may make provision 
for grants of money to charitable institutions 
of any character which have received the ap- 
probation of any civic charities bureau ap- 
pointed under the provisions of this charter." 
1592 Held, that the Navy League of Canada which 
applied for a grant to the "Mercantile Sail- 
or's Relief Fund ** is such a " charitable in- 
stitution" referred to, notwithstanding that 
the principal objects of its bounty are in 
England. The fact of the ** approbation ** of 
the bureau may be shown by its having authr 
orised a "tog day" (which to be lawful 
i^qiUred such authorization) for the raising 
of money for such fund, and in ao doing hav- 
ing approved of the League. Such approba- 
tion need not have reference to any proposed 
grant from the city. — ^The authorization of 
such a grant is not ulirtk vires of the Provin- 
cial Le^slature as being contrary to 8.-S8. 2 
or 7 of s. 92 of the B. N. A. Act. Such 
expenditure is in the iiiterests of the province 
and is a tax levied " for provincial purposes " 
(Dow V. Biaeh, L. B. 6 P. O. 272, and other 
cases referred to). 

MeMiUan ▼. Oiiy of Winnipeg, . 
[1910] 1 W. W. R. 691 (Man.) ; 
40 D. L. R. 851. 

Oit7 bj-lAW appoiatias liimsiBs eom- 
misidoii aad ai&t&orlBliis borrowins of 
moitey for purposes tbereof — 'Motion to 
quash^-Ontario Housing Act, 1019 — ^Failure 
to pass by-law applying Act to municipality 
1 fti^Q — ^Urgent need for house accommodation — 
lOVu By-law passed in contemplation of special 
Act to be obtained — Status of applicant — 
Special damage not shewn — ^Unusual condi- 
tions — Large expenditure — Municipal Act, s. 
250 — ^Delay in moving — Discretion of Court 
— Adjournment of motion until after next ses- 
sion of Legislature— Oosts 



Re 



Lake and City of Toronto 
0. W. N. 



(1919), 16 



3sa 



Cltj bjvlaw appointiaK boasia^ eoai- 
BLisidoa and authorizing borrowmg of 
money for purposes thereof — Motion for in- 

1594 ji^QCtion restraining city corporation and 
housing commissioners from proceeding under 
by-law — 'Refusal to enjoin. 

Lake v. City of Toronto (1919), 16 
O. W. N. 388. 

I>eBtraotioa bj flro of baildiass ta 
towa — By-laws authorizing issue and sale 
of debentures to provide funds for restoration 

1595 — ^Validation by statute — Remission of taxes 
for one year in respect of private buildings 
destroyed — ^Disposition of surplus of fund — 
Reduction of taxation in subsequent years — 



Duty of town Council. [16 O. W. N. 00, 
app'd.] 

Rotheohild v. Town of Ooohntne 
(1910), 17 O. W. N. 69. 



XV. 4. Peaaltiea aad Saf oreoaieat* 

Bj-law r^qairftas welsbiac of ooal 
sold ia ▼illage — Infractions of by-law — 1696 
Magistrate's oonvictions->-Motion to quash ^* 
Evidence of offences — Costs. 

Rew v. Patterson (1919), 16 O. W. 

N. 219. 



XV. 6. Lesalitj of By-laws. 

By-law aatboTlalas eloslas of laae 
aad sflJo of looaa — ^Lane shewn on regis- 
tered plan — ^Evidence of dedication — ^BViilure ^ ^ 
to shew acceptance — Cul de eae — ^By-law not lu97 
in public interest set aside — ^Town planning 
— ^Ibijaaetioa — Damages — Amendment 
necessitating taking of further evidence — 
Costs. 

Hutchinson v. Town of Sandwich 
(1919), 16 O. W. N. 114. 

By-law of arbaa maaloipality ro- 
qairias welgblas of ooal aad ooko oa 
pabUo weicbiac aiaoblaos. — The disposi- 
tion of the Courts is to interfere as little as 
possible with the exercise of the legislative 
lunctions of municipal councils, when that 
exercise falls within the proper limits of 
their powers. — The Jurisdiction to quash a 
municipal by-law is discretionary ; and, when 
the subject legislated upon is clearly within 
municipal authority, and the objection la 
merely to the mode in which the particular 
power has been exercised, and that defect 
can be remedied by further or different ac- 
tion, the by-law should not be quashed unless 
it is dear that the method adopted cannot 
be supported in any view of the matter. — 
The Municipal Act, s. 401, par. 13 (as en- 
acted by the Municipal Amendment Act, 1918, ^ 
8 Cfeo. V. c. 82, s. 8), provides that by- lo9o 
laws may be passed by the councils of urban 
municipalities, "with the approval of the 
Municipal Board, and within the limitations 
and restrictions and under the conditions pro- 
scribed by order of the Board, for requiring 
all persons who shall, after a sale thereof, 
deliver coal or coke within the municipality," 
to have the weight ascertained by means of a 
weighing machine provided by the municipal- 
ity. After the pawing of the amending Act, 
the council of the City of 0. passed a by- 
law providing for the compulsory weighing on 
public weigh-scales of all ooal and coke sold 
and delivered within the city. The by-law 
was not, before ita final passing, approved by 
the Ontario Railway and Munidpid Board, 
but was so approved after it had been passed, 
and after a motion to quash it had been ' ' 
made i-^Held, that the approval having been 
given, no limitations, restrictions, or condi- 
tions having been imposed, and the matter 
being in the discretion of the Court, the 
by-law should not be quashed ; though, seniMe, 
the wording of the new par. 13 lent itself 
to the view that the Board's action regarding 
conditions shoiild precede the passing of 
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a by-law. — ^The principle enunciated in other 
cases where approval is needed to validate an 
act, adopted : Re Boulion and Town of Peter- 
borough (1859), 16 U. €. R. 880, 886, 887; 
In re Huson and Townthip of South Nor- 
ioioh (1892), 19 A. <R. 348, 360, 851; Oart- 
ioright V. Toufi of Napanee (1905), 11 O. L. 
R. 69, 72; Mackenzie v. Maple Mountain 
Mining Co, (1910), 20 O. L. R. 615, 618; 
Re9 y. McDevitt (1917), 39 O. L. R. 188, 
140. — Orders of Falconbridge, O.J.K.B., and 
the Ontario Railway and Municipal Board, 
affirmed, but without costs, as when the mo- 
tion to quash the by-law was launched the 
by-law had not been approved. [See 1580.] 

Re Butterworth and City of Ottau>a 
(1919), 44 O. L. R. 84; 45 D. L. 
R. 426. 

Bj-law — ^reasonableness — ^Attitude of 
Oonrts theroon — Power to create a 
f orf eitnre — ^Deles^^tlon of antkoritj by 
eonnoil — Power to fine not Inolndinc 
poorer to forfeit. — A municipal by-law 
should not be condemned as unreasonable 
merely because particular Judges may think 
it goes further tiian is prudent or necessary, 
or that it should have some qualification or 
exception. It ought to ibe " benevolently " in- 
terpreted and credit should be given those ad- 
ministering it that it will be reasonably ad- 
ministered. As a rule the question of 
reasonableness may be safely left to the rate- 
payers acting through their representatives in 
the council. — ^A by-law requiring permits for 
the erection of tents on vacant lots cannot 
witiiout express statutory authorization pro- 
vide for cancellation of a permit by way of 
forfeiture so as to deprive an owner of the 
right to use his land in an unobijectionable 
manner. — ^Powers given to a municipal coun- 
cil acting as one deliberative body cannot be 
delegated without statutory authority. — A 
power to fine does not include a power to for- 
feit in the absence of clear statutory author- 
ity. 

In re By-law No. 92, Town of Winn 

nipeg Beach, [1919] 3 W. W. R. 

696 (Man.). 

Earlj closing: by-law — City of Mont- 
real — Constitntionality — 57 Vict, c 
1AAA ^^* — ^ provincial statute authorizing a 
IDUU municipality to regulate the closing of shops 
of a particular character, is constitntional 
and intra vire9 — By-law 695 of the City of 
Montreal ia fair and equitable. 

DagenaAs v. City of Montreal (1919) , 
21 Q. P. R. 184. 

Gift of money to ** Oatbolic Anny 
Hnts.^ — A resolution of the city council of 
1918, authorizing payment out of the muni- 
cipal funds of a sum of money as a gift to a 
company incorporated, under the name of 
"Catholic Army Huts," for the purpose of 
erecting, equipping, and conducting huts for 
Canadian soldiers, to serve as chapels for 
1Ani (RoQ^A^) Catholic soldiers and recreation 
lOUl huts for all soldiers and to supply devotional 
aids for distribution to (Roman) Catholic 
soldiers, was quashed as ultra vires of the 
council, upon two grounds: — (1) That the 
council of 1918 had no power to require or 
authorize the raising of the money and payment 
of it in 1919. — (2) That no municipal coun- 
cil had power to make such a gift : it was not 
authorised by s. 398 (5) of the Municipal 



Act, R. S. O. 1914, c. 192, nor by any 
other enactment of the Legislature ; and there 
was no power to make such a gift nnless 
conferred by statute. — Discussion of the 
meaning of the words ^'charitable" and 
" charity." 

Re Homan and City of Toronto 
(1919), 43 O. L. R. 632 ; 45 D. L. 
R. 147. 

Iiiccnsins — Constitntional Powers t See 
437. 



Powers of licensing and _ _ 

By-law—" Public garage "—What constitutes 

— Municipal Act, s. 40Qa, par. 4 (o) (Muni- -% aao 

cipal Amendment Act, 1914, s. 13). [See -LOUZ 

1577]. 

City of Toronto ▼. Canadian OU 
Companies, Limited (1919), 16 O. 
W. N. 29 ; 45 O. L. R. 2». 

Sunday obscrranec — Lord's Day Act — 
Olosins of theatres on Snnday — ^By-law^ 
— Conflict of IccislatiTc powcr^-Qncbeo 
City ckartcr— R. 8. C. c. 163; 29 Vict, 
c. 67, B. 2^1 O Edw. VH. c SO, ■• 7| 
C. P. 1003. — When once the Parliament of 
Canada, in the exercise of its power to legis- 
late upon the subject of crizninal law, has 
declared an action to be a penal offence, there 
is no lon^r any power In a Proylndal Lsff* 1603 
islature or municipal council to make enact- ^^^*^ 
ments of a prohibitory and penal nature in 
respect of that Act. — There is a conflict in 
exercise of legislative power, when two legis- 
lative bodies make enactments on the same 
subject-matter with the same end in view. It 
is none the less a conflict, even if both en- 
actments are to the same effect — ^A muni- 
cipal by-law assuming to prohibit the opening 
of theatres on Sunday, which is already pro- 
hibited by the Lord's Day Act, is ultra viree 
and null. 



Drapeau v. Reoorder'a Court of Qt 
heo (1918), 27 Que. K. B. 600. 

Municipal by-laws — Votins npon 
prohibition issnc — Ballots — B, 8, Q. 
ss. 6372, 6624; 1321, s.-s. Oa; O Gm. 

v. o, 13. — The ballots herein could not pos- 
sibly mislead the voters. — The secretary-trea- 
surer of a municipal corporation may at any 
time, give full information to any interested -i a{\A 
person of the valuation roll. — The legality of -'■^^'* 
a by-law of a municipal council adding and 
che king off voters* names, cannot be ques- 
tioned incidentally, in an action to obtain the 
setting aside of a by-law annulling a prohibi- 
tion by-law. Such a nullity must be asked 
for by special proceedings to that effect. 

PeUand v. Corp. of Joliette (1919), 
25 R. L. n.s. 316 (Que.). 



IV. 7. By-laws — Generally. 

City of Montreal — ^By-law 670 — Per- 
mit for sarase on residential street — 
C. C. 12; 62 Viot. c. 68, ss. 299, 300, 
440a; 1 Geo. V. o. 60, s. lO.— When a law 
is doubtful or ambiguous it is to be inter- lAA/v 
preted as to fulfil the intention of the legi^ -^^^^^ 
lative body adopting it. — By-law No. 570 was 
clearly within the rights of the City of Mont- 
real. A permit to build a garage on a lot 
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nmning from a bueineas to a residential 
street could not, in the face of the law, be 
interpreted to extend the right to that part 
of the lot fronting on the residential street. 

City of Montreal Y. Morgan (1918) » 
54 Que. 6. G. 481. 

Nature of olaiiii of corporation 'wldoK 

1 AHA supplies water to tazpajers. — Municipal 

iOUO by-laws are to be leniently interpreted except 

when they levy a penalty or a tax. In the 

present case the formalities required by law 

were not observed. 

Bouchard v. Corp. of Baie 8t, Paul 
(1919), 25 K. de J. 178 (Que.). 

By-law anthorisins taking of Kravel 
f»om land of private person — ^Municipal 
1607 Act, g. 483 (10)— Taking unlimited both as 
to time and amount— S. 822 (3)— Fixing of 
price — Appointment of Arbitrator under s. 
339. 

Re Mitchell and Totonship of San* 
geen (1919), 17 O. W. N. 148. 

Hawkers and pedlars — Taking eon- 
tract for and installing lightning rods. 

— A person going around with a helper and 
the necessary supplies and tools and procur- 
ing a contract for and installing a lightning 
rod system, the work of installation being a 
very essential part of the contract, is not a 
1 AHQ bawker or pedlar under c. 37 of 1912, Sask., 
lOUO as amended in 1917. — ^Where a conviction is 
quashed on certiorari proceedings, costs may 
be given to appellant against informant Re- 
view of authorities. — As a general rule, both 
in appeals by way of stated case and appeals 
by way of certiorari, the costs should follow 
the event ; but there will be many exceptions 
to the rule, and the circumstances in each 
case must be taken into account. 

RetB em rel. Van Oorder v. Sta/ndaU, 
[1919] 2 W. W. R. 632 ; 12 Sask. 
L. R. 282. 



lumped together — Reformation of by-law and 
debenture — ^Action by executors of purchaser 
of debenture [16 O. W. N. 194, rev'd]. 

Krug V. Township of Albemarle 
(1919),17 0. W. N. 80. 



V. 2. Bonds and Debentures. 

Oontraot — Construotion of paTonients 

— Guarantee bond — ^Defective work and n»- 
1 AAQ ^*'**^8 — Action on bond — Repovery of 
XOUo amonnt of bond less sum expended in re- 
pairs — Findings of fact of trial Judge — ^Ap- 
peal—CIS O. W. N. 11, affirmed.] 

Town of Oshatoa v. Ontario Asphalt 
Block Pwoing Co. (1919), 15 O. 
W. N. 406. 

Destmetion liy lire of buildings in 
town — ^By-laws authorising issue and sale 
of debentures to provide fund for restoration 
— ^Validation by statute — Remission of taxes 

1610 ^^' ^^^ y®^' ^ respect of private buildings 
destroyed— Disposition of surplus of fund — 
Powers of council — Action by ratepayer for 
dedaration as to administration of fund — 
Haintiff suing on behalf of all ratepayers — 
iStyle of cause — ^Amendment. 

RoihschUd V, Toion of Cochrane 
(1919), 16 O. W. N. 00. 

Issue bj townskip oounoU of deben- 
1 C1 1 ture to raise monej for public sokool 
■■•"•'••'• purposes — ^By-law — Rate of interest — Com- 
putation of amount of principal and interest 



VI. Administration of Justice. 

LUbility for tort— MunicipaUty — 

Seisure of intoxicating liquors 

Strangers — ^Unlawful arrest — Correc- 
tion— O. O. 1053; B. S. Q. 1007, 1008. 
— ^Police ofAcers would not be justified in 
entering the premises of a man, where, ac- 1612 
cording to foreign customs, a considerable 
quantity of intoxicating liquors is found to 
celebrate a birth day, seize and charge the 
defendant with having liquor for sale. A 
municipality will be answerable for such un- 
lawful action on the part of its officers, even 
if it has enacted a prohitbition by-law. 

Rinkuk v. Town of 8t. Pierre 
(1918), 56 Que. S. C. 43. 

Liability of eitj corporation for 
neglect of police force to protect pro- 
perty of ratepayers f rovi robbery and 
▼iolence — Relation of police force to 
corporation — ^Municipal Act, ss. 354- 
370 — ^Pleading — Rule 124 — Summary 
dismissal of actions. — ^The plaintiffs, resi- 
dents and ratepayers of a city, sought in these 
actions to recover from the city corporation 
damages in respect of the loss sustained by 
them by rioters invading their business pre- 
mises and stealing and injuring their goods, 
alleging that the plolice force employed and 
maintained by the corporation, and paid out 
of the rates and taxes to which the plaintiffs 
had contributed, should have protected their 
premises and prevented the riotous and un- 
lawful conduct complained of: — Held, that 
the duty of preserving the peace and of pre- 1613 
venting robberies and other crimes and of- 
fences was a duty cast >by the Municipal Act, 
R. S. O. 1914, c. 192, s. 367, upon the police 
force, and not upon the corporation ; what 
was complained of was merely inaction ; and, 
unless the act left undone was an act which 
the city corporation was under legal <Alip;a- 
tion to do, the failure to do it did not bring 
the corporation under liability, even if the 
person who was charged with the duty of do- 
ing it waA one who, for some purposes and in 
respect of certain matters, could be looked 
upon as the servant of the corporation. It 
was not alleged that the corporation failed 
to perform any of the duties expressly cast 
upon it or its council by any of the provisions 
of the Municipal Act from s. 354 to s. 370; 
and proof of the facts alleged would not estab- 
lii^ legal liability on the part of the corpora- 
tion. — The actions were summarily diandssed 
upon motions made under Rule 124. 

Baker V. City of Toronto; Bpedl v. 
City of Toronto (1919) , 45 O. L. 
R. 256; 16 O. W. N. 58. 

Negligence Cases i 1641, 1642, 1645, 
1650, 1656, 1657, 1650, 1668. 



VU. Actions by and Against Munici- 
palities. 

Action against city corporation and •■ /> | ^ 
public utilities commission for loss by lOl^ 
lire — Failure of water supply — Order of 
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Ontario Raflwmj and Mnnldpal Board — 
Abaenea of presBnre at outbreak of fire — 
Dnty to maintain snpply — ^Negligence—Ob- 
ligation to proteet property of ratepayers. 

Alemander ▼. OHy of London (1910), 
O. W. N. 820. 

Ezpeneea inewer^A In ftaenrins lecia- 

lAl^ lotion— Id^Wllty for. — In the circnm- 

±\j±o ttaneea of the case, all the expenses incurred 

in securing authority from the legislature 

were so incurred in the public interest. 

Riou» ▼. Town of Troi§ Pigiolea 
(1918), 25 R. de JT. 103 (Que.). 

Five — Delay i* •Jtswarlas Alarm — 
Want of Are plug:* — ^Damacaa— C. O. 
106S. — f^ailure to carry out a resolution 
of a municipal council ordering the InstaUa- 
1 Rl A ^^^° ^' ^^ plugs would not be, in case of fire 
J.U1U iji that precise locality, ground for an action 
in damages against oie municipality. — If, 
however, the council was to be considered 
liable, then such liaibility would only attach 
after protest served upon it. 

Foumier v. Town of VioioriaviUe 
(191d), 28 Que. K. B. 216. 

XiUvaotioli — Munlelpality spondlms 
aioAOT for roadway not for pvblle 
lieneflt — ^BIsM of ratopayert to ano for 
iBjttaetioa. — HM, that phdntilfs, certain 
1617 ^di^l<lual ratepayers of defendant munici- 
pality (although not injuriously affected more 
than other ratepayers) , were entitled to main- 
tain an action for an lAjUAotioa restrain- 
ing defendant municipality from expending 
moneys on a roadway which was not for the 
public benefit. 

Dodi at ai. v. MunMpalUy of Mini' 
iona9, [1919] 1 W. W. B. 717 
(Man.) . 



^.^^ latorforoaeo liy towmaUp «w.,w.«- 
1618 tion with private way — ^Damasoa— Ia- 
Ittsetio* — Coata. 

ffosteiter y. Township of (hjinthafn 
(1919),17 0. W. N. 218. 

Xiiability for wlator roada on rlTor — 
Sadden breaking of ieo— M. O. 849 1 
1A1Q ^* ^' 1053.— The liability of municipal 
±OL9 councils for the upkeep of roada upon river 
ice is, now, controlled by the rules of the 
common law. Where a municipal council la 
at fault with regard thereto, it will be held 
liable in damages; but not otherwise. 

OUmiier v. Oorp. of 8i. Jaoquo§ 
(1918), » Que. S. O. 12. 

HesUsMioe — Injury to bnildlns in 
town by water flowing into alley — 

1 AOn C*"w of ^^^^ of water — Construction of pave- 
lO^U mente and of buildings adjoining alley — 
Excavation made in soil of street by owner 
of injured building. [See this case as 1646.] 

Holland y. Town of WalhorvUle 
(1918) , 15 O. W. N. 268, affirmed ; 
(1919) , 16 O. W. N. 182 : 48 D. L. 
R. 418 ; 45 O. L. R. 455. 



Negligenoe — Break in nnnsed water 

1621 P*P«- — Defendant corporation was held liable 

for damages to plaintiff's goods in basement 

of a house of which plaintiff was tenant, 

caused by flooding from a break in a water 



service pipe with which defendant had supplied 
water to a building formerly situated on the 
land, and which had never been in use since 
prior to plaintiiTs occupation, but the water 
in which, unknown to plaintiff or its land- 
lords, was never turned off by defendant. 
Defendant owed duty to plaintiff to use care. 
Principle of Hoavon V. Ponder, 11 Q. B. D. 
508, at 609, applied. 

The mue Oafe, LknHed v. 04$y of 
Reffina, [1919] 1 W. W. R. 808 : 
12 Saek. L. R. 161, [1919] 2 W. 
W. R. 120. 

PnbUe ln«nlry--B. S. Q. 6940» 6948. 

— The recipient of a notice under the law 
cited mav consider himaeif as a defendant. — 
Where there is a recommendation that the 
costs of an inqulir be paid by the muni- 
cipality, a lawyer for one of the defendants 
may have his bill included therein. 

City of Hull V. Couture (1918), 28 
Que. K. B. 130. 

Suit to qnaab by-law — Faets arising 
ainee new Mnnioipal Oode — M. O. 445, 
674. — ^Facts arising in a case since the 
new Municipal Oode, must be decided by the 
latter. — The Courts must not interfere in 
administrative acts of municipal councUa, 
intra viree, unless there be a flagrant abuse 
of power. 

Corp, of St. Cecde v. Corp. of Beom^ 
hamoie (1919), 25 R. de J. 141 
(Que.). 

Order of diatribntion — Mnnioipal 
tasea — FriTilege — P^aeription — 
WaiTor of preseription to tbe bene^t 
of otbera — O. O. 20il, 2I87» 2229| 
B, 8. Q. 6728. — A municipal corporation 
cannot be collocated by privilege for taxea 
beyond the prescribed arrears thereof, not- 
withstanding interruption by tiie debtor. 

Fountaine v. Paradis (1919), 56 
Que. S. G. 336. 

Territory net ercaniaed — Contasiona 
diaeaae — Healtk aerriee — ^Liability for 
medieal aerrieea — ^M. O. 28| S, 8. Q. 
3861, 3804, 3060.— A county councU is 
not lia'ble for medical services rendered during 
an epidemic in an unorganised part of ita 
territory. — Such territories are under the 
control of the Provincial Board of Health, 
which must assume all expenditure in con- 
nection therewith. 

Comeau v. Corp, of Champlain 
(1919), 56 Que. S. C. 518. 
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Vlii. Drainaipe and Sewera. 

By-law attthoriaine eonatmetion of 
aewer — Illegality — Powers of council — 
Extra-territorial operation — ^Benefit of sub- 1626 
urban area— Public policy — Public Health 
Act — Local Improvement Act — Notice of in- 
tention to pass by-law — Insufficiency — Mala 
fldee — ^Ulterior purpose — UHra viree, 

Hatton V. CHy of Peterborough 
(1919), 16 O. W. N. 191. 

Oonstraotion by Tillage corporation 
of aewer thronsh landa of plaintiff — 1A07 
Absence of ezpropriatins by-law — Action ^^^l 
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for tre«pa88 and other relief — Pleading — 
Statement of defence — Allegations that by-law 
paaaed since action and money paid into 
Court to answer compensation, trespass, and 
costs — >Motion to strike out allegations — Ad- 
vantage of having compensation under by-law 
and damages for trespass ascertained by same 
trfbanal — Gonaent judgment. 

Fair V. ViUage of New Toronto 
(1919). 17 0. W.N. 175. 

Oonntj w*ter eoiirse — Report of 
eomnty eovmoll anterior to now Mmnloi- 
"pml Code — Rosolntion of loeal oonnoll 
rospootinc tneli ropart* — ^Where proceed- 
ings and reports of municipal councils are 
anterior to tne new Municipal Code, the pro- 
visions of the former Code should be appUed. 
— ^A local municipal council can have no 
jurisdiction upon what is admittedly a coiunty 
water course. — ^The water coarse in question 
herein is a coun^ one, and has been so 
recognized since 1809, end the defendant 
council will be estopped from interfering in 
any manner therewith. 

Laroaey. Corp, of Verchere$ (1918), 
25 R. de J. 42 (Que.). 



Deopeninc of ditelk — Creation of out- 
let — Injury to plaintiff's land by overflow of 
water — ^Negligence — Award under Di^es 
1629 and Watercourses Act, R. S. 0. 1914, c 20^ 
Application of s. 23 — ^Damages for injury to 
crops — Assessment of — ^Injnnotton — ^Leave 
to apply if cause of complaint not removed — 
Costs— -t 15 O. W. N. ItJO, affirmed!. 

Rynd ▼. Toionship of BUm^Kard 
(1919). 16 O. W. N. 406. 



Oonplaint of ratepayer to township 
eonneil as to want of repair of enist- 
inc drain — ResolntioA of eonneil re- 
qnirins engineer to make a survey and 
report — BLeport of engineer reeom- 
mending new sehevie of work and asr 
sessment — ^Adoption ky eotineil — ^Rati- 
fleation — ^Bj-law passed to oarry re- 
port into efPeot — ^Powers of eonneil — 
Mnnioipal Drainage Aet, as. 76, 77. — 
At a meeting of the municipal council of a 
township, a ratepayer " complained of the 
bad state of repair" of a certain drain, and 
asked Uie council ** that the same be repaired 
as soon as possible;" and the council, by 
resolution, instructed the clerk to write to a 
named engineer "to make a survey of same 
looU and report at his earliest convenience." The 
engineer made a survey accordingly, and made 
a report to the council in which he treated the 
work as a new one and varied the assessment 
The council adopted the report and passed a 
by-law to carry it into effect : — ITcW revers- 
ing the judgment of the Drainage Referee, 
that the by-law was not illegal and should not 
be quashed. — Per Riddell, J. — The adoption of 
the report was a ratification of the making of 
the report and therefore equivalent to previ- 
ous instructions. The Municipal Drainage 
Act, RJ3.0. 1914, c. 198, does not require a 
previous express mandate; and the council, 
having the power to command such a survey 
and report as were made, had the power to 
adopt and ratify it. — Sections 75 and 77 of 
the Act coneidered. — ^In drainage and other 
local matters, the Court should not interfere 
unless there has been a manifest and indis- 
putable excess of jurisdiction or an undoubted 
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disregard of personal rights- — Oihson v. West 
Luther (19lf ) , 20 O. W. R. 406, commented 
on. — Re Johnston and Township of Tilbury 
East (1911), 25 0. L. R. 242. disttnguiehed. 
— Re Stephens and Township of Moore 
(1894), 25 0. R. 600, 606, approved. 

Re Loibute and Township of TUhury 
Norih (lftl9), 44 O. L. R. 522; 
47 D. L. R. 97 ; 15 O. W. N. 277. 

Injnry to land kjr flooding oamsed in 
part ky nnamtkoriaed ftot of eorpora* 
tion in making ditek on priTato 9f^ 

perty— Bringing water on highways— Over- 
flow on neighbouring land— Remedy— Com- 
pensation under arbitration dauses of Muni- 
cipal Act — Settlement of claim in former 
action — ^Highways vested in corporation. 

Sifnm V, dip of HanMUttn (1919), 
16 O. W. N. 1. 



HegUgenee — Drainage — ^Damage to pro- j />qq 
perty — ^Extraordinary rainfall. IDO^ 

Judfie ▼. The Tovtn of Liverpool 
(1919), 57 S. C. R. 609 (>S. Ct 
Can.— 'N.S.) ; 45 D. L. R. 755. 

Land entered npon and exeaTatod 
for sewer. — On the 10th February, 1918, 
the council of the defendants, a city corpora- 
tion, passed a by«law whidi, after reciting 
.that it had become necessary to acquire an 
easement over certain lunds described *'for 
the right of way of the . . . drainage 
system,'* authorised the city engineer to pro- 
ceed with the construction of sewers across 
the lands described, to enter upon the lands, 
etc : — Held, that, under s. 554 of the Muni- 
cipal Act of 190d| 3 Bdw. VII. c. 19, which 
was the Act in force when the by-law was 
passed, and s. 2 (8) of that Act. which inter- 
preted " land " as including " lands, tene- 
ments and hereditaments, and any interest or 
estate therein, or fight or easement affecting 
the same,'' the council had power to pass the 
by-law. — The right to construct the sewer 
upon the land of another was not in strictness 
an easement, but an hereditament. The in- 
tention of the statute, however, as shewn by ^/»«o 
Re Davis and City of Toronto (1891), 21 O. lOOD 
R. 24B, decided under the Municipal Act in 
force in 1891, R. S. O. 1887, c. 184, and by 
the amendment made in 1892« 55 Vict. c. 43, 
s. 1, embodied in s. 2 (8) of the Act of 1908, 
was to enable a municipality to take the right 
to construct a sewer through land without 
taking the land itself; and there was no rea- 
son why a municipality ehould be compelled 
to acquire absolute title to the lands through 
wMch the sewers were to pass. — Pinchtn v. 
London and Blaokwall R. W, Co, (1854), 5 
DeG. M & G. 851, Metropolitan R, W. Co. ▼. 
Fawler, [18921 1 Q. B. 165, and In re PrUtie 
and Toronto (1892), 19 A. R. 503, referred 
to. — In an action for trespass, for an injunc- 
tion, and other relief, brought by one of the 
persons whose land was entered upon and 
broken up by the defendants, in pursuance of 
the by-law, it was declared that the by-law 
was intra vires the defendants and that the 
plaintiff was entitled to compensation, to be 
determined under the Municipal Act, for all 
that was authorised by the by-law, and to 
damages for anything done beyond what was 
authorised. 

Snow V. City of Toronto (1919), 
O. L. R. 023 ; 15 O. W. N. 316. 
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Plant for dliposal of seirac^* — X^ the 

thing complained of, although an act which 
would otherwise be actionable, be authorized 
by statute, no action will lie in respect of 
it ; but, if it be not the very thing authorized 
by the legislature, an action will lie. — Review 
of the authorities. — Section 308 of the Muni- 
cipal Act, R. S. O. 1914, c. 102, provides 
that by-laws may be passed by the councils 
of all municipalities (7) for establishing 
works for the interception or purification of 
sewage, and making all necessary connections 
therewith, and acquiring land in or adjacent 
to the municipality for any such purposes; 
and s. 94 of the Public Health Act, R. S. O. 
1914, c. 218, provides that whenever the con- 
struction of a system of sewerage is con- 
templated by the council of any municipality, 
the council shall first submit the plans and 
specifications of the work to the Provincial 
Board of Health for its approval; that ttke 
board shall inquire into and report upon the 
system ; and that the construction of the sys- 
tem shall not be proceeded with until re- 
^ ported upon and approved by the board: — 

loo4 Held, that the defendants, a city corporation, 
had created a nnisanoe by the establishment 
and operation of a sewage plant, causing of- 
fensive odours, by which the lands of the 
plaintiffs in the vicinity were injuriously 
affected, and by reason of which the plain- 
tiffs and their families suffered in health; 
that it bad not been shewn that a by-law was- 
passed by the defendants' council authorizing 
the installation of the plant; that the work 
came under the provisions of s. 94 of the 
Public Health Act, and it had not been 
shewn that those provisions had been com- 
plied with, nor (per Hodgins, J. A.) the 
provisions of s. 97; that the damages 
suffered by the plaintiffs were caused by 
the defendants' negligence; and that the 
defendants could not, therefore, rely upon 
statutory authority justifying the acts com- 
plained of. — Judgment of Mulock, CJ.'Eh:,, 
affirmed. — Per Clute, J.: — ^Although s. 326 
(1) of the Municipal Act expressly provides 
l^at where land is injuriously affected by the 
exercise of any of the powers of the corpora- 
tion under the authority of the Act the cor- 
poration shall make due compensation for 
the damages necessarily resulting therefrom, 
and that the amount of compensation shall 
be determined by arbitration, yet where the 
major part of the damage arises from negli- 
gence in the operation of the plant, and it 
seems impossible to assign any particular por- 
tion of the injury to the lawful exercise of 
the powers given, the plaintiff is not pre- 
cluded from recovering full compensation in 
the action whidi he is compelled to bring in 
order to seek an adequate remedy.. [See 1^8.] 

Fieldhou9€ ▼. City of Toronto 
(1919). 43 O. L. R. 491; 44 D. 
L. R. 392. 



liiabillty for tort — Sewer — Flood- 
ing of — Level of cellar — Notice of suit 
— Prescription — O. C. 1053; 62 Vict. e. 
58, mm, 536, 537. — If, without fault or 
negligence, a municipality constructs a sewer 
opposite a building at a level higher than that 
of the cellar thereof, and a flooding ensue, 
the municipal corporation is not to be held 
answerable in damages. It is the duty of the 
owner of the building to so effect connections 
with the sewer that his cellar will not be 
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flooded. — ^Where the owner of a building in 
Montreal is the victim of several sewer flood- 
ings, he should give notice of each one within 
thirty days thereof. — Any such action in dam- 
ages is outlawed after the expiry of six 
months. 

Laurin v. City of Montreal (1918), 
25 R. L. n.s. 167 (Que.). 

Water oonrse — JAjte ditch — Special 
snperintendeat — Jurisdiction — II. C. 
867. — A municipal council has the right to 
take all necessary steps to convert a line 
ditch into a water course, and this wherever -i AQf^ 
the council deems proper so long as it does -**^«->^ 
not thereby cause water to run where the na- 
tural lay of the land will not permit it. — 
Where a municipal council decides as to the 
appositeness or otherwise of a water course, 
its decision is final and no appeal therefrom 
will lie to the Superior Court 

Arhique v. Corp. of 8t. Plaoide 
(1919), 56 Que. S. C. 512. (An 
appeal to the Court of King's 
Bench is now pending.) 



IX« Miscellaneons. 



Report slionld indicate work to be 
done and within what delay — II. ^« ^ ^ ^ 
674 et seq. — The articles cited are impera- Xo37 
tive, and if not observed, any minute disre- 
garding their provisions, will be set aside. 

Bemet v. Corp. of 8t. C^enevieve 
(1919), 25 R. de J. 492 (Que.). 



NEauaENCE. 

I. Actions for Negligence. 

1. Geneballt [1638-1642]. 

2. At QoiDiOTX XjAW. 

3. UNDiat Statute — Fatal Acci- 

dents ACT [1643]. 

H. Bnildings. 

1. Demolishing BxjTLDums Aim 

Rehoying Adjacent Land. 

2. Unsafe Oondition [1644]. 

3. Ebbction of [1645]. 

HI. Driving Iiogs. 

rV. Fires — Dangerous SnbstAnees 
or Forces [1646-1660]. 

V. PnbUo. 

1. Licensees [1661]. 

2. Invitee^. [1662]. 

3. TSMBPABSRBa. 

VI. Negleot of Statntorsr Dntj 
[1663-1665]. 



VU. Persons nnder 
[1666, 1667]. 



DisabiUtT 
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Vxu. Ooatrl1nitor:f NesUsenee — 
Common Fault [1668, 1660]. 

[Gonoral Cross Beferenoes.] 

Animals — Carriers — Crown, HI. — ^Hish- 
'ways — ^Master and Servant — Mnni- 
eipal Law — ^Motor Vehioles — Bail- 
ways — Shipping and Navigation — 
SoUoitors. 

Bridge Cases t 1022. 

Highway Casest 080-001, 003-007, 
000, 1000, 1003-1015, 1016, 1017. 

Landlord and Tenant — Bepairst See 
1341, 1347. 

Master and Servant Cases s 1428 to 
1438. 

Motor Vehicles Cases: 1546, 1665. 

Mnnioipal Cases: See 1584, 1614, 
1620, 1621, 1631, 1632. 

Bailway (Carriers of Goods) — ^Negli- 
gence Cases: See I860, 1861, 
1862. 

Bailway (Carriers of Persons): See 
1882-1804, 1800, lOOl, 1002, 
1008. 

Surgeon's: See 1488. 

Trial of Negligence Actions: See 2151, 
2157, 2163, 2165. 



Worhman's Comp. Act: 1430-1444 
(Qne.) 1445-1471. 



I. 1. Action for Negligence — Generally. 

Collision of vehicles in highway — 

1638 Finding of jury — ^Negligence of defendant ** to 
a slight extent" — Small amount of damages 
awarded — Costs. 

Misner v. Anderson (1919), 16 O. 
W. N. 71. 

Joint and seTcral responsihility — 
Cause of aoeideat — ^Aets of turo parties 
— Art* 1 106 C. C. — ^There may be joint and 
1AQO "^^^^^ responsibility of two different parties 
iDObf for the consequences of an accident caused 
by independent acts of negligence committed 
by both at the same time and contributing 
directly to that accident — Jeannotte ▼. 
OauiUard, Q, R. 8 Q. B. 461, distinguished. 

a. T. B. y. Ma/ud McDonald (1919), 
57 S. C. R. 268; 44 D. L. R. 189 
S. Ct. Can.— Que.) ; 23 €an. Ry. 
I. 361. 
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Loan reeonunended by local advisory 
board of loan eonipany. — Respondents, 
members of a local advisory board of the 
appellant company, were held not liable for 
negligence for recommending a loan (as to 
which the application and valuator's report 
1640 passed upon by respondents appeared satis- 
factory, but the property proposed as security 
was, unsuspected by respondents, objection- 
able as being In an outlying locality), on 
the grounds: (1) Under the circumstances 
of the case the company faUed to show suffi- 
cient negligence on the respondents' part In 
their performance of the duties they under- 
took to perform; and (2) The loan recom- 
mended was based in part upon the personal 
standing of the applicant, and tiie loan was 



"switched" to another name after respond- 
ents had passed thereon ; and even if the pro- 
perty turned out to be deficient it did not ap- 
pear but that the personal security of the 
original applicant would have saved the com- 
pany from ultimate loss ; and it would, in any 
case, be only for tbe ultimate loss upon the 
totality of the security that respondents would 
be liable, and the burden of establishing the 
amount of the ultimate loss was upon plaintiff 
company. — Judgment of Ives, J., affirmed. 

Prudential Trust Company, Limited 
V. MoQuaid et oX., [1919] 1 W. W. 
R. 523 (Alta.) ; 45 D. L. R. 346. 

Mnnieipal corporations — Liability of 
municipality for failure to tnm off nn« 
need water service pipe — Mnnioipal 
Pnblic Works Act, s. 15t See 1621. 

LiabiUty for tort— Sewer— Flooding 1641 
of St. Lawrence River — Fortnitons 
event — O. C. 17, s.-s. 24. — No one is 

answerable for the flooding of the River St. 
La'wrence in the springtime. 

Bouchard v. City of Montreal 
(1918), 25 R. L. n. s. 108 

(Que.). 



Liability for tort — ^Flooding — ^Dam- 
a«es — Valuation of — Flooding of 
river — Vis major — O. O. 17, ss. 24, 
1053. — The flooding of the River St. 
Lawrence in the springtime is a case of vis 
major for which no one is answerable. 

Paradis v. City of Lachine (1919), 
56 Que. S. C. 137. 
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I. 3. Actions Under Statute. 

Carriers — Wacon delivered on 
wharf by men eniployed in sbip and 
left in danserons position. — ^The defend- 
ants carried for hire, in one of their ships, a 
crated wagon to the place of consignment, 
and some of the ship's crew, under the di- 
rection of the mate, placed it upon the 
public wharf there, at a spot indicated by 
the wharfinger, where it stood leaning against 
a storehouse. A boy of 6 years, the son of 
the plaintiffs, was, on the following evening, 
upon the wharf, accompanied by his parents. 
While at play with other children, he climbed 
upon the leaning wagon, which fell over 
on him, and so injured him that he died. The 1 g43 
wharf belonged to the Dominion Government, 
and was under the control of their wharfinger, 
subject to the regulations contained in an 
Order-in-<^ouncil, which provided that no 
goods should be landed upon the wharf unless 
by permission of the wharfinger, and in such 
manner and place as he might direct. By 
the custom of the port, goods from vessels 
were not handled by the wharfinger, but were 
landed by the crew under the direction of 
the wharfinger as to the place of deposit: — 
Held, that tbe selection by the wharfinger of 
the place of deposit and the indication of the 
place did not make the men his servants or 
mkke him liable for their negligence. — The 
accident was caused by leaving the leaning 
crate too nearly in a perpendicular position; 
the men who so left it were guilty of gross 
negligence, and thereby created a common 
m^anoot for which the defendants, their 
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employers, were liable. — ^The boy was law- 
fully npon the whavf, which was a publle 
place or JiiskwAyi the wagon, placed as 
it was, was a Infe to the boy, and, as it 
turned out, a trap; and the negligence of 
the defendants' servants was the actual causa 
of the boy's injury and death. — Oooke ▼. Mid' 
^fndOreat Weiiem Raihoav of IreUtnd, 
11909] A. C. 229, followed.— Tbe liability 5 
the defendants did not terminate with the de- 
parture of their servants from the premises, 
but continued so long as the nuisance was 
not abated, or until the effect of their negli- 
gence ended. — ^There was a reasonable expec- 
tation of pecuniary advantage to the plaintilEs 
in the future from their deceased son; and 
they were entitled, under the F^tal Aoei- 
donts Aet, to recover damages. — Judgment 
of (Sutherland, J., reversed. 

Clement v. Northern Navigation Co, 
LimUed (1918), 43 O. I^ iR. 127 ; 
43 D. L. B. 433. 

Alien's Aotionst See 30. 

Appeals: See 78. 



n. 2. BuikUnss— Unsmfe Condition. 

IdmhUitj for tort— -Fall of a wall — 
P^snniption — Contrary proof — Vis 
major and fortuitons erent — Tram* 

1fi44 TSt^ "~ ^a»-<'- O, 17, ss. 24, 1065.— 

M.\r±'± Where a house collapses there is no presump- 
tion of fault against the owner. — It becomes 
necessary to prove there was a defect in its 
erection or neglect to keep it in repair. — ^The 
fall of a wall when caused *by the passing of 
tram cars in t^ street or by a torrential rain 
which changes to ice are not vis major nor 
fortuitous event. 

Levinaon v. Asselin (1919), 66 Que. 
S. O. 130. 



H. 8. Bnildinss — ^Ereetion« 

Injnrjr to Imildins in town by water 
— Town corporation permitting otker 
bnildinss to be so oonstmetod as to 
eanse flow of water — ExeaTation made 
by plaintiff in bisliway. — The plaintiff 
sued ttie town corporation to recover dam- 
ages for injury to a building erected by him 
in the town, by reason, as he alleged, of water 
caused to flow into an alley alongside the side 
of which a wall of his building was erected ; 
he alleged that the corporation was negligent 
in permitting other buildings to be so con- 
structed as to cast water upon the alley in 
1646 considerable volume. When the plaintiff be- 
gan to build, he excavated the soil of the alley 
and of the street upon which his building 
fronted, for some distance beyond his pro- 
perty line — asserting that he was licensed by 
the corporation to do so: — Held, that there 
was no authority in the corporation to give a 
license to the plaintiff to interfere witii the 
highway: ss. 406 a., s.-s. 3 (a), and 483 of 
the Municipal Act, R. S. 0. 1914, c. 192, shew 
that the power of the corporation is limited to 
giving a right to put up a ** hoarding " for the 
storage of materials ; it is a limited right, and 
practically excludes any idea of conferring 
power to do any more than that. — >8embl€, 
there had been power in the corporation, no 
proper license was given to the plaintiff to do 
what he did. — It was by reason of the unlaw- 



ful act of the plaintiff himself that what hap- 
pended became injurious to him. — Judgment 
of Middleton, J.. 15 O. W. N. 268, disinissins 
the action, affirmed. [8ee 1620.] 

Holland v. Town of WalkerviUe 
(1919), 45 O. L. B. 465; 48 D. 
L. R. 418 ; 15 O. W. N. 268. 



IV. Fires 



serons Snbst 
Foroes* 



ees or 



— Onstomer of railway eons- 
panj loadins ores in eompany's prem- 
ises — Particles falling on ground through -r.^/» 
shunting of cars — Subsequently unloading 1d4o 
grain at same place—^rain dropped—Cattle 
straying on premises and eating grain — Swal- 
lowing particles of ore and dyhoig — No lia- 
bility— ([1918] 2 W. W. R. 923, reversed). 
Daw9on y. The ParadUe Mine oad 
the Canadian Pacific Bailioay 
Company. [1919] 1 W. W. R. 
499 (B.C.). 

Blastinc — 8nb-eontraetor — O. O. 
I053. — Under the circumstances of the case, 
the defendant was held liable. The fact that -koaij 
plaintiff was working for a sub-contractor of ■■■^^* 
the company defendant did not affect the Ut- 
ter's liability. 

Bu$ehuk V. Dane Mining Co. (1918). 
25 It. L. n. s. 11 (Que.). 

Defendants onttlAC wood — ^la^nrj to 
ebild by wood flyinc^ReB ipsa loqnitnr. 

—Defendants were held liable for injury 
caused to a child by being struck by a piece 
of wood thrown off while the two defend- 
ants wars cutting wood about 15 feet awav 
with a saw driven by motor power, the atl- 
dence showing that wood was likely to b« 
tbrown in this manner in the absenos of a 
third person being engaged to remove the IAd.8 
wood from the saw as cut and that defend- ^^^^^ 
ants were aware of such danger. What 
caused the wood to be thrown did not appear, 
but the maxim re$ ip$a leqiUtur was held ap^ 
k>licable. Also defendants held negligent in 
sowing with no one at hand to remove the 
cut wood. — ^Defendant B. owned the wood* 
cutting machinery, and was hired by the de- 
fendant P. to do the work on P.'s promises. 
B. did the actual sawing, P. handed to him 
and held the sticks to be cut. Both were held 
liable. HoUiday ▼. National Telephone Co,. 
[1899] 2 Q. B. 392, followed. [See 1649.] 
Serota et al v. Belway et at, [1919J 
2 W. W. R. 267 (Sask.). 

Plaintiff injured by wood tbrown 
from saw — Bee ipsa loqnitnr — Canse 
of aeoident nnknown. — Defendants 
were cutting wood with a saw driven by 
motor power. The infant plaintiff, who was 
standing on a street or lane about 15 feet 
away was injured by « piece of wood thrown 
by the saw. The evidence showed that wood "If^AQ 
was likely to be thrown in this manner in the ^^-^^^ 
absence of a third person to remove the wood 
from the saiw as cut and that defendants were 
aware of such danger. Held, that if the 
maxim re$ ipsa loquitur applied, t^en under 
the evidence the trial Judge was justified in 
holding, as he did, that defendants had not 
satisffied the onus cast upon them of showing 
that the accident did not arise through their 
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want of care ; and if said maxim did not ap- 
ply then it was a case where the cause of acci- 
dent was unknown and the Court was left to 
decide upon such facts as were available 
whether negligence on defendants' part was 
the more reasonable inference or not, and the 
Court could not say that the trial Judge was 
incorrect in finding negligence as he did. — 
Defendant B. owned the wood-cutting mach- 
inery and was hired hy defendant P. to do the 
work on P.'s premises. B. did the actual saw- 
ing, P. handed to him and held the sticks to be 
cut n€ld, P. could not escape liability on 
the ground that B. was acting as an indepen- 
dent contractor, because it is the duty of a 
person who is causing dangerous work to be 
done to see that It is properly done so as not 
to occasion damage to persons passing by on 
the highway. [See 1641] 

Seroia et dl y. Belway et oi., [191^] 
2 W. W. R. 904 : 47 D. L. R. 621 ; 
12 flask. L. R. 849. 

EzploslTe found by boy la box left iA 
blcbwAy uilookod* — ^The inf aat plaintiff, 
a boy of 9 years, was injured by an explosive 
stick which be said he found in, and took 
from, a tool-box standing at the side of a 
street in a city, unlocked. The box belonged 
to the defendants, and was being used by tkelr 
workmen, who were digging a trench in tb« 
street. In an action to recover damages fof 
the boy's injury, it was alleged that the de- 
fendants were negligent in leaving expIosiVes 
in the unlocked box. At the trial, the de- 
fendants' workmen were called as witnesses 
and denied that there were any explosives in 
the box. The jury, in answer to questions, 
found: (1) That the infant plaintiff ob- 
tained the explosive which injured him from 
the defendants' box; (2a) that tbe defend- 
ants ''may not have known" it was there; 
(25) that the defendants ought, by the exer- 
lA^n c^ ^^ reasonable care, to have known that 
iuOU it was there ; (3) that the explosive was in 
the possession of the defendants when the 
infant plaintiff obtained possession of it; (4) 
that the defendants were guilty of negligence 
in their care of the explosive; (5) that the 
negligence consisted in not locking their tool- 
box; (6) that the defendants' negligence 
caused of contributed to the accident; (7) 
that the infant plaintiff was not guilty of 
any negligence whicb caused or eontribnted to 
the accident :—ir«Ur (Hodgins, J.A., dissent- 
ing), that judgment was properly entered 
for the plaintiffs upon the findings. — ^The 
main question, whether the boy had ob- 
tained the explosive from the defendants' tool- 
box, was a question for the jury, and their 
ifaiding could not be disturbed. — Upon 
findings (2a) and (25), it was argued that 
the defendants were entitled to judgment on 
the ground that they would be liable only in 
case there was actual khowled|:e' on their 
part: but it was Mid, that, the jury having 
found that the explosive was in the defend- 
ants' box, the onus was upon them to shew 
Hiat it had come there in some way for which 
they were not responsible, and this they had 
failed to do. — Per Hodgins, J.A. : — ^The work- 
men, while servants of the defendants, had 
nothing to do with the explosives, and all 
denied knowledge of their presence in the box. 
The answers to questions (2a) and (2b), 
taken in connection with the other findings. 



must either mean that the workmen did not 
themselves know of the explosives in the 
box, in which case it was hard to find negli- 
gence in not guarding thm, or that, if they 
did know, they were not servants whose 
knowledge was sufficient to charge the de- 
fendants with actual knowledge, and that 
reasonable care demanded more. Proper de- 
ference to the finding of a jury is limited to 
cases where there is a definite finding of fact, 
and not a general statement of want of care 
without proof given or reason assigned. Care- 
lessness in • acquiring or neglect to obtain 
knowledge may, in some cases, be equivalent 
to knowledge; but there most be a definite 
finding. The verdict was an unsatisfactory 
one, and the defendants were entitled to a 
new trial.— Review of the authorities, — Neuh 
berry ▼. Brieiol Tr&mioatfe aiul Oarrioffe Oo„ 
Limited (1912), 107 L. T. R. 801, specially 
referred to. 

Oerard v. Ottawa Oae Co. (1918), 
43 O. L. R. 264; 43 D. L. R. 447. 

Fire — 8bip on flvo plaead oldso to an- 
othor sbip — Injury to latter by fire escap- 
ing from former — •Directions given by owners 
of former ship — Responsibility for escape of 1 A51 
dangerous element — ^Employment of tug, but 
not BO as to consfitute owner of tug an in- 
dependent contractor^— Abandonment of first 
ship to underwriters — Evidence — Inter* 
ventlon of 0wttier0— Cbntrol— ^LiaMlity for 
los8-**Assessment of damages. 

MoCHhhon y. Tforthem Vavigat^on 
Co. (1919), 16 O. W. N. 89. 



Fire — Action for damages for injnry, 
to plaintiff's proporty 1i7 flro alleged' 
to liaTe spread iron. Are sot ont by 
defendant — ETidenoo — Onus — NosU- 
Senoo — Proof of cause of fire — ^Demeanour of 
witnesses — ^Delay dn bringing action — ^fMnd- 
ings of trial Judge. 

Miener v. Tyre» (1919), 17 O. W. 

N. 173. 

Fires — ^Flaintiff starting; prairie flro. 

— ^For the purpose of burning off for farming 
purposes plaintiff set a prairie fire on his 
land. All precautions were taken and the 
Prairie Fires Ordinance was complied with. 
The fire lasted about 20 minutes when, ac- 
cording to the evidence, it was '' out." The 
weather was favourable at the time, but 
about two hours afterwards a very violent 
gale occurred, and a fire started on defend- 
ant's land about 30 or 36 feet from plain- 
tiff's fire guard, no doubt from sparks from 
plaintiCTs land, which fire spread and dam- 
^aged defendant's land. The Court found the 
plaintiff was not' guilty of negligence. Heid 
he was not liable. Clark v. Ward: Kiraiein 
V. Ward, 2 AlU. L. R. 101 ; 9 W. L. R. 676, 
and cases there cited referred to. 

Fallie v. Bolton, [1919] 1 W. W. R. 
417 (Alta.). 

Injnry liy llro to antomobilo loft for 
repairs in t^mrtiga — ^E>vidence — ^EHndings of 
trial Judge — Cause of fire — Escape of gaso- 
line from antonioliile of third person — 
Liability of owner of garage— Proper con- 
struction of building and proper care taken — 
Duty of baileo — Efficient discharge of — 
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Liability of owner of other automobile — ^Ac- 
cidental breaking of tank. 

Kam V. Ontario Oarage and Motor 
Sales, Limited (1919), 16 O. W. 
N. 31. 

^ Injury to infant bj eleotrio shook 

1655 upon premisos of powor conipany — 

Evidence — Non«uit. [See this case as 1667.] 

ShUson V. Northern Ontario Liffht 
and Power Co., TAmited (1919), 
16 O. W. N. 39 ! 45 O. L. R. 449 ; 
48 D. L. R. 627. 

laaa IsiJvry to person by explosion of s** 

lOOO — Subsequent death from pneumonia — Proxi- 
mate cause of death — Findings of Jury — Non- 
suit. 

Hatoley v. Ottawa One Co, (1919), 
16 O. W. N. 464. 

Injury to person by explosion of sas 

— Subsequent death from pneumonia— <!!auBe 
of death — Fault of deceased — ^Evidence — 
Findings of jury— Nonsuit— ( 15 O. W. N. 
454, affirmed). 

Hawley v. Ottawa Oae Co. (1919), 
16 O. W. N. 106. 

Iioase of part of bnilding — Injury to 
lA^ft goods of lessee — Bursting of steam-pipes — 
J.UUO Cause of— Duty of landlord— Duty of ten- 
ant undertaking heating of building— Provi- 
sions of lease — Duty to repair — 15 O. W. N. 
109, app'd. [See 1345.] 

Hess V. Qreenway (1919). 16 O. W. 
N. 300: 45 O. L. R. 650; 48 D. 
L. R. 630. 

Work authorised by Board of Com- 
missioners of sewace and pnblie works 
— ^Use of ezplosiTes. — The defendant city 
corporation was held liable to the plaintiff, 
who was mayor of the city and es of/ioio a 
member of the board of commissioners of 
sewage and public works (constituted by by- 
law passed under 1 Geo. V. c. 90, s. 4 (7) ), 
for the negligence of the city engineer in the 
carrying out of a work which had been auth- 
orised by the board, vis., the blowing out with 
dynamite of part of a dam in the river which 
runs through the city. Hie plaintiff was 
in the danger-area, and was struck by a plecs 
of cement from tbe dam and injured, while 
he was endeavouring to keep back the crowd 
of persons who had assembled near the dam. 
1659 '^^ neeligence found to be the cause of the 
plaintiff's injury consisted in not removing 
the crowd to a safe distance, and in not cov- 
ering or protecting the place of operation. — 
Judgment of Clute, J., 41 O. L. R. 308, re- 
versed. — ^nie plaintiff was not a superintend-, 
ent in charge for his employer of the work 
of blowing up tbe dam; he was not an em- 
ployee of the defendant corporation, and oc- 
cupied no different position with regard to 
the work than a member of the municipal 
council would have occupied had there been 
no board, and the work was being done under 
the direction of the council. — ^The engineer 
was an officer of the defendant corporation; 
it was his duty, under the provisions of the 
by-law by which he was appointed, to carry 
out the directions of the board as to matters 
which, under the provisions of the by-law by 
which it was constituted, were committed to 
its charge; and the defendant corporation 



was answerable for the consequences of his 
negligence in the performance of that duty. — 
The maxim volenti non fit injuria has no ap- 
plication where there is not a full apprecia- 
tion of the risk. — The doctrine of common 
employment was not applicable, the plaintiff 
not being an employee of the defendant cor- 
poration. — Hie plaintiff was not a Tolnnteer 
or a trespasser in any sense. He had a 
right to take such part as be might think 
necessary in the doing of the work; bnt he 
took no part, beyond undertalnng to keep tbe 
people back on one side of the river, which 
he did by the invitation and with the acqui- 
escence of the engineer acting within the 
scope of his employment. There was no con- 
tractual relation between the plaintiff and the 
defendant corporation; the plaintiff, as a 
member of the Board, had a common interest 
with the defendant corporation in the work. — 
Degg v. Midland R. W. Co. (1887). 1 H. & 
N. 773, and Potter v. Faulkner (1861). 1 B. 
& S. 800, distinguished. — Hayward v. Drury 
Lane Theatre, Limited, [1917] 2 K. B. 899, 
906, referred to. 

Mahoney ▼. City of Ouelph (1918) , 
43 O. L. R. 314; 43 D. L. R. 
490. 



IieaTinc eleotrie street oar npon 
tracks in bigkway of oity unattended 
and in condition to be pnt in motion 
— ^Trespasser setting oar in motion— 
Injnry to property — Idability — Qnes- 
tion wketker company kad reason to 
anticipate act of trespasser — Prozi* 
mate oanse of injury — Vnisanee. — 
A person who, in neglect of ordinary care, 
places or leaves his property in a condition 
which may be dangerous to another, is an- 
swerable for the resulting injury, even thouf^ 
liut for the intervening act of a third. parly 
the injury would not have occurred, if such 
act is one which in the circumstances be 
should' reasonarbly be called upon to antici- 
pate, — ^Review of the authorities. — ^An electric 
street-car of the defendants was left standing 
upon the defendants* tracks in a highway, 
about 12.30 a.m.. unattended, with its doors 
unlocked, connected with the electric power, 
the controller-key in an accessible place, and 
the controller-handle in place. An unknown 
person, shortly after 4 a.m., set the car in 
motion, drove it through the streets, and fin- 
ally abandoned it, after which it ran on, be- 
came derailed, and de9troyed a pole of the 
plaintiffs planted in the highway: — Held 
(Meredith, CJ.CP., dissenting), that the act 
of the trespasser was " a fresh independent 
cause," which, in the circumstances, the de- 
fendants had no reason to anticipate: the 
plaintiffs failed in their action to recover dam- 
ages for the loss they had sustained (>ecaose 
the negligence of the defendants, found by the 
jury, was not the proximate cause of the dam- 
age — the sole proximate cause was the act of 
the trespasser. — Per Meredith, C.J.C.P. : — 
The defendant's negligence need not be the 
proximate cause of an injury to give a right 
of action : it is enough if it be a proximate 
or effective cause. Without the defendants' 
negligences the injury could not have been 
caused — the " third person " was powerless ; 
and their negligences were the proximate and 
effective cause of the third person's wrong — 
they tempted and induced the impulse to do 
tiie wrong as well as supplied, all ready at 
hand, the means to give effect to it. The 
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thing which did the injury was an exceedingly 
dangerous thing, owned by the defendants, 
and wrongfully left by them in a place and 
state which made it most likely to do the 
greatest wrong and mischief. The case was 
not one of negligence merely, but one of 
nnisance — a public nuisance fraught with 
great danger and accompanied by gross 
neglect of common precautions. [See this 
case as 1904.] 

Toronto Sydro-Electric Commission 
V. Toronto R, W. Co., 16 O. W. 
N. 203 : 48 D. L. R. 103 ; 45 O. 
L. R. 470. 



V. I. Pnblle — Iileensees. 

Open 'well on premises — Isnoranee 
of o'wner — Statutory duty — Iilablllty 
for damases. — An owuer of land on which 
-|£>/ii there is an open well contrary to statute can- 
•^^^ '*' not rid himself of liability for damages caused 
thereby by pleading that he did not know it 
was there. 

Hudson V. Silzer, [1919] 3 W. W. 
R. 575 (Sask.) ; 49 D. L. R. 
125. 



V. 2. Public — ^InTitees. 

Cnstomers eomins to store — Ezist- 
enee of danger from standing ruins in 
▼ieinity — Liability of mercbant. — ^A 

merchant who expressly or impliedly invites 
customers to come into his store owes a duty 
to them to use reasonable care to prevent 
dajoage from unusual danger of which he 
kno^s or ought to know. It makes no differ- 
1662 ^^^^ ^^^ ^^^ danger be in standing ruins on 
premises in the vicinity over which the mer- 
diant has no control. If the merchant has 
been tvamed of the possibility of collapse of 
such ruins and injury therefrom to people in 
his store he may not be relieved from liability 
because his fears have been dissipated by as- 
surances from others and he did not believe 
the danger probable. The customers should 
either be exduded from the danger zone or be 
warned as the merchant has been warned and 
have at least the same opportunity of taking 
chances. 

MitcheU V. Johnstone Walker^ Lim- 
ited, [1919] 3 W. W. R. 24 
(Alta.^ : 47 D. L. R. 293. 



VX« ITesleot of Statutory Duty. 

Daaseroufl . maobinery — Tbe Faetor- 
ies Aet, B. 8. 8. 1900, e. 17.— Defendants 
were held liable in damages for death of 
plaintiff's husband by accident while em- 
1 Af^tt ployed in defendants' mill. The accident was 
XKJVQ jj^^ seen, but from certain circumstances the 
inference accepted by the trial Judge was ap- 
proved that deceased met his death in the 
performance of his duty, having gone on the 
platform where the machinery causing the 
accident was placed to get his dusting doth. 



The machinery was held dangerous, and the 
failure to guard same a breach by defend-, 
ants of 8. 19 of the Factories Act; therefore 
(per Haultain, C.J.S.), the onus was thrown 
on defendants of proving that, in spite of 
such breach, the accident was due to de- 
ceased's negligence, and (per Lamont, J.A.), 
defendants were liable if deceased's death 
resulted from such breach (as, according to 
bis conclusion, it did), and not from his own 
negligence. Elwood, J.A., dissented, differ- 
ing from the rest of the Court (who sus- 
tained the judgment of McKay, J.„ 11 Sask. 
L. R. 370; [1918] 3 W. W. R. 168), on the 
questions of said inference as to circum- 
stances of deceased's death, and as to the 
dangerousness of the machinery. — To estab- 
lish liability in such a case a plaintiff must 
prove that defendant was guilty of negligence, 
and that it was that negligence that caused . 
the death of deceased. While plaintiff must 
prove his case, this does not mean that he 
must demonstrate his case. If the more prob- 
able conclusion is that for which he con- 
tends, and there is anything pointing to it, 
then there is evidence for a Court to act upon. 
Courts habitually act upon a balance of 

grobabilities. But it is essential that a find- 
ig should not only be fair and reasonable, 
but that it should be of preponderating weight 
orer other possible inferences (per Lament, 
J.A.). — Tbe dangerous character of machin- 
ery cannot be affected by any instructions as 
to its use when in operation. General in- 
structions not to go near machinery when in 
motion cannot obviate the necessity of com- 
plying with the requirements of the statute* 
nor does the fact that they were given estab- 
lish that a man found dead in the unpri^ 
tected machinery has been guilty of negli- 
gence when his duty took him upon a 12 z 
platform upon which the machinery was sit- 
uated (per Lament, J.A.). 

HOton V. Rohin Hood MUls, Lim- 
ited. [1919] 2 W. W. R. 134; 
12 Sask. 245 ; 47 D. L. R. 282. 



Death of plaintiff's Itusband 1»y fall- 
ins tlirouffli railway bridge — Oonstmo* 
tion and maintonanoo of bridge under 
autbority of Aet ine orpo rating bridge 
eompany, 4 ft 6 Edw. VU. o. 108 (D.) — 
The defendant company, incorporated in 
1905 by 4 & 5 Edw. VII. c. 108 (D.), built 
a bridge over Rainy River from Fort Frances, 
Ontario, to International Falls, Minnesota. 
The bridge was in three parts, the viaduct 
for railways tracks being to the east, then 
a floored carriageway, and then a floored foot- 
way. The plaintiff's husband, who had, on an 
evening in March, 1917, come by the foot- 
way from the Minnesota side to Fort finances, 
through the Canadian Customs and Immi- 
gration ofiice at the end of the footway, and 
so into Church street. Fort Frances, had ap- 
parently the intention of returning by the 
bridge ; to do so, he should have gone through 
the ofiice to reach the footway; instead of 
that, he went upon tbe railway viaduct, 
which was not completely floored, and fell 
between the railway sleepers upon the ice in 
the canal below, where his dead body was 
found the next morning. By an order made 
by the Dominion Railway Board, the de- 
fendant company was granted leave to con- 
struct and operate its bridge and railway 
across Church street; the crossing to be pro- 
tected by gates installed and maintained by 
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the cooapany, and operated both day and 
night By a later order, the Board directed 
that, pending a re-arrangement of the tradn, 
the company should appoint day and night 
watchmen to protect the crossing. There were 
no gates and no watchmen. Section 180 of 
the Dominion Railway Act, 1903, made ap- 
plicable to the defendant company by s. 17 of 
its Act of incorporation, enacted that "no 
company shall run its trains over any canal, 
or over any navigable water, without having 
first laid, and without maintaining, such 
proper flooring under and on both sides of 
its railway track over such canal or water, 
as is deemed by the Board sufficient to pre- 
vent anything falling from the railway into 
such canal or water, or upon the boats, ves- 
sels, craft, or persons navigating sndi canal 
or water." In an action under the Fatal 
Accidents Act, the jury found that the death 
of the plaintUTs husband was caused by negli- 
gence of the defendant company, ''by not 
complying with order of Oommisrion in, not 
putting gates across street and watchmen to 
guard them day and night, and not putting 
grates ov%r openings at end of ties.*' The 
jury also found that the deceased was not 
guilty of contributory negligence, and as- 
sessed the plaintiff's damages at $5,000, for 
which amount judgment was given in her 
favour by the trial Judge: — Held^ reversing 
the judgment, that the man had no right to 
go upon the railway portion of the bridge, 
and the defendant company owed him no 
duty : the order of the Board as to gates and 
watchmen, and the provision of the statute 
as to flooring were not made and enacted 
for the purpose of guarding against such an 
accident as had happened to him; there was 
no statutory or common law liability upon 
the defendant company; and the finding of 
the jury could not avail the plaintiff. — 
Sievena v. Jeacocke (1848), 11 Q. B. 731; 
Oorrh v. Sooti (1874), L. R. 9 Ex. 126, 
and otiier like cases, followed. — Held, also, 
that the man was a trespasser, not an In- 
▼itee — the doctrine of implied invitation was 
not applicable. — Walker v. Midland R, W. 
Oo. (1886) , 2 Times L, R. 400, foUowed. 

WaUh V. IfUemaiional Bridge and 
Terminal Oo, (1919), 44 O. L. R. 
117 ; 45 D. L. R. 701. 

Aet respeetinc open 'wells, ete. — 
PlaintilTs horse f alUns into open well 
on defendant's land — Defendant re- 
siding outside the proTinee — Iiiahility 
of defendant — ** Tort eonunitted nrithin 
the jnrisdiotion " — Serriee ex jnris. — 
PlaintilTs horse while lawfully running at 
large was killed by falling into an open well 
1AAf\ ^^ defendant's land. Defendant knerw of the 
lOOO open well, but at the time of the accident was 
residing outside the province, the land, within 
the province, being occupied by a tenant. — 
Held, that the Act respecting Open Wells, 
etc., which prohibits any person from having 
*' on his premises " as well as " any premises 
occupied by him " any open well, apiplied to 
defendant ; and defendant's breach of the Act 
resulting in plaintiff's damage, gave plaintiff 
a right of action " on a tort committed within 
tiie jurisdiction," justifying allowance of the 
iwue of a writ for sendee on defendant em 
jurie, 

Brotheraon v. Kennedy, [1919] 2 W. 
W. R. 803 (Sask.) ; 47 D. L. R. 
ISl; 12 Sa«k. li. B. 904. 



Vn. Persons under DisaMltty. 

Soe also 1648-1660, 1655. 

Liability for tort — ^PriTate property 
— ^Boat landing — Gangway — O. C. 
1063* — The owner of a steamboat who per- 
mits a little girl to stand on the gangway be- i a^a 
tween the boat and the wharf and while she -■•^^^ 
is in that position, the gangway slips from the 
boat or wharf and the child is drowned, is 
answerable in damages therefor. 

Desjardine v. Ottoioa, eio., Co. 
(1919), 25 R. L. U.S. 328 
(Que.). 

Wires oharsed with eleotrioity 
plaoed olose to pipes eonTeyinc eom- 
l^ressed air« — The plaintiff, a boy, was in- 
jured by an electric uiock when walking on a 
pipe-line of the defendants, a company en- 
gaged in the production, transmission, and 
sale of electricity and compressed air. At the 
trial of an action to recover damages for his 
injuries, the jury found, in answer to ques- 
tions: (1) that the plaintiff was not on the 
line with the knowledge or permission of the 
defendants: (2) that children and other per- 
sons were not in the habit of walking on the 
pipe-lines to the knowledge of the defendants ; 
(4) that children or others were not in the 
haibit of walking on the lines at the place 
where the accident occurred; (6) that the 
plaintiff was aware that t^^e barricade and no- 
tice thereon were intended to warn persons 
not to walk on the pipe-lines at that place; 
(7) that in the construction or maintenance 
of their lines the defendants were guilty of 
negligence which caused the accident; (8) 1667 
that such negligence consisted in the electric 
wires ;being too dose to the pipes: — Held, 
that the 4th finding was condusive against 
the plaintiff. — :The principle upon whidi 
Cooke v. Midland Great Western Railway of 
Ireland, [1909] A. C. 229. was decided, was 
in that case pressed to the utmost limit — 
Held, also, that, if the 4th finding was not in 
the plaintiff's way, there was nothing, upon 
the evidence, which the defendants could or 
ought to have done which they failed to do: 
tiiey surrounded the dangerous places with 
barricades and put up notices, which indicated 
why they were placed ; the plaintiff saw these 
notices, was able to read them, and knew that 
it was dangerous to go into a barricaded 
place. — Per Meredith, C J.O. : — The argument 
that if the plaintiff did not know of the exist- 
ence of the danger from the wire, the warning 
was not only a warning against the danger 
of slipping off the pipes, was answered in this 
way : if the warning were against the danger 
of slipping, there would have been notices all 
along the lines, but in fact it was only at the 
dangerous spots that these notices were 
placed. — Judgment of Hasten, J., dismissing 
the action, affirmed. [iSee 1655.] 

Skiieon v. Northern Ontario Light 
and Power Co,, Limited (1919), 
45 O. L. R. 440; 16 O. W. N. 80. 



Vajjl. Gontrilmtory Ke^Ucenee — Oons* 

nsen7a»lt. 



Aeeident on nnnaed read allowi^^w... ^ ^^^ 
Seetiom 188 of the Bnral MnniapaUty 1668 
Aet (1917)~>IdahiUty of mmnieipaUty. 
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— ^The plaintiff in driving along a country 
road in daylight within the limits of the 
defendant mnnidpality came to a part of the 
road allowance which had never been graded, 
and had not been need as a road, and in 
which a bog hole, where one of hie horses be- 
came mired, and received injuries from whidi 
it died. For half a mile east of and inclod- 
ing the bog hole, no work had ever been done 
on the road by defendant, but west of the 
bog hole the road was graded and good. 
lUght ap to the day of the accident the pub- 
lic when travelling the road had been in the 
hal>it, when they came to the bog, of making 
a detour on to some adjacent land. This land 
had been fenced in a temporary way from 
time to time, but the public had been in 
tlM habit of taking down the fences and go- 
ing around, and a well-defined road around Sie 
bog indicated the course to be taken. Two or 
three hours before the accident a permanent 
fence had been put up which prevented any 
person from travelling along this detonr. 
The bog was covered with water for about 
100 feet, and two or three feet deep at the 
deepest place. There was no beaten track 
leading into the bog. The accident occurred 
on June 6th, 1017. — Held (reversing the judg- 
ment at trial) that the defendant municipal- 
ity was not liable. — (Per EHwood, (J.A.). 
Prior to the passing of the Rural Municipai- 

1668 ^^ ^^* ^* ^^ ^^ ^^ Statutes of 1017 (1st 
sees.), by s. 188, of which the defendant is 
obliged to keep in repair all public roads, the 
liability of the municipality — at the most — 
was for misfeasance and not for non-feas- 
ance. As the Act was assented to as late as 
March 10th, 1017 (coming into effect May 1, 
1017) and, on taking judicial notice of the 
general dimatk; conditions in the country, the 
Court knows that for some time aft^r March 
10th it would be impossible to do any road 
work, before the municipality would be liable 
for non-feasance it would be entitled to a 
reasonable time to construct the roads, and 
consideration should be given to the means 
of the municipality; and, under the drcum- 
stances, the knowledge of the munidpality 
would be presumed to be that the public was 
in the habit of travelling the road by making 
the detour (there being no evidence that the 
munidpality Imew or had reason to suspect 
that the datour was going to be fenced off) ; 
and there was no negligence on the part of 
the defendant munidpality. — (Per Hau^tain, 
C.J.S. and Lamont, J. A.). If there was negli- 
gence there was contributory negligence on 
the part of the plaintifC, which was the di- 
rect and effective cause of the acddent. The 
plaintiff, by the exercise of ordinary care and 
prudence, could have avdded the acddent 
which was caused by his deliberately under^ 
taking an obvious risk and driving into the 
bog without ascertaining the depth of the 
water and character of the bottom. 

OgUf V. Rural MunidpaUhf cf Slid- 
ing HiOi, No. 27S, [1010] 1 W. 
W. R. 126; 12 Sask. L. R. 7d; 
44 P. L. R. 106. 

C^mtHlratory Nesliffenoo of Husband 
PriTlns Wife In BEis Amte— Wife's 
Aetioni Soe 109S. 

Horses miinlits away — Xnjmrj in 
1AAQ tryins te stop thMa — Contrilmtory 
±%9\Jt7 aegiiiPoaoe.-- Where by defendant's negll- 



igence his four-liorse team ran away and 
plaintiff ran out to stop them and received 
injuries, held plaintiff could not recover dam- 
ages as he failed to show that any person was 
in danger when he tried to stop the horses. 

McDonald v. Burr, [1010] 3 W. W. 
R. 825 (Sask.). 



NEWSPAPERS. 



fifes Detaication. 



NOTARY. 

Liability of notary for Be^diseAoe 
respeetins a loan of money — C. C. 1053» 
1701. — A notary should make all deeds 
dearly understood, and should draw tliem 
with precise care. This is particularly tb» 
case when he is dealing with uneducated or 
people unfamiliar with such transactions. — 
Under the circumstances of this case the 
notary was negligent in the discharge of his 
duties. 

Chaput V. Crepeau (1018), 56 Que. 
S. C. 344. (An appeal to the 
Court of King's Bench is now 
pmding) . 

Notarial deed — Forgery — Gift inter 
▼iTos— O. C. 044, 040, 002, 1066, ISll, 
1535. — ^A notarial deed, from the moment it 
faithfully redtes what were the dedared 
and written intentions of the parties thereto, 
cannot be set aside upon proceedings in im- 
probation on the ground that it is illusory 
and not capable of execution. — ^A deed pur- 
porting to be the sale of property, whicb in 
reality is burdened with substitution, is false 
and untrue, even though the purdiaser be 
aware of the substitution. 

Boeneau v. Livemoi9 (1018), 55 
Que. S. C. 445. 

Liability of notary — Deposit — ^Dis- 
Irarsements and fees — Measure of dam- 
ases — C. C. 1700, 1713, 1803. — ^A enim 
of money entrusted to a notary for special 
purposes, cannot be diverted by the latter to 
the payment of his disbursements and fees. 
He is answerable in damages as a consequence 
thereof. 

Hamel v. Bavaria (1017), 25 R. L. 
n.s. 466 (Que.). 

Notary — Mandate — Notice of snit 
— ^Prosoription — Iioan — Payniont — 
Dntios of notaries — O. O. 1053, 1700, 
1710| C. P. 88| R. 8. Q. 3384-3388.— 

A notary who acts as agent for one of his 
clienti in effecting a loan, but does not draw 
up the deed embodying it, has no right to a 
notioe of suit in reference to the transaction. 
— The prescription of six months embodied in 
R. S. Q. 3384-3388 does not apply to no- 
taries. — ^A notary charged with the duty of 
placing a loan for a dient upon property 
pointed out to him and to complete all details 
in connection therewith is not liable (a^ if 
he have badly advised his dient upon a doubt- 
ful point of law, which apparently favoured 
the opinion of the notary ; (n) if the deed was 
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drawn by another notary, with the consent of 
his dient, and in falfillment of a recosmized 
act of professional courtesy. — Sach notary 
would be answerable for tiie loss if he paid 
part of the loan to the order of such other 
notary who withdrew the amount and died 
insolvent, and this even if in tiie presence of 
the lender, who kept silence and was an un- 
educated farmer. 

Rioard v. Lahelle (1918), 28 Que. 
K. B. &1. 



NOTICE. 

Notiee to Same IHreetorf of Different 
Companies — Effect of i Bee 1305. 

Hypotkeeary obligation — Transfer 
of — NoTation — Warranty olanso — 
Extent of— C. C. 1171, 1677, 1969, 
l/irjA 2161 et seq. — The transfer of an obllga- 
Jt)i4 tion with warranty does not create novation. 
— ^The transferee of a mortgage is not oibliged 
to furnish his address to the registrar, under 
C.C 2161. 

Hodge v. Gagnon (1917), 66 Que. 
S. C. 291. 



NOTICE OF MOTION. 



^ftrrc. Nottoe of motion — ^Form of — Mmrgm 
lolO inal Bnle 669 — Form 18, Appendix B. 

Barker v. Jung^ [1919] 1 W. W. R. 
13 (B.C.). 



NOVATION. 

See BuiLDino GonnuoT. 
[1676-1681]. 
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NUISANCE. 

Abatement — Pnlilie Health Aet, 

6, 81. — An order was made, on the applica- 
tion of the Local Board of Health of tiie 
Township of W., by a Judge of the Supreme 
Court of Ontario, under & 81 of the Public 
Health Act, R. S. O. 1914, c. 218, directing 
the removal and abatement of a nuisance 
found by a report of the Provincial Board 
of Health to be existing on the land of C, 
in the Township of W., due to the deposit and 
presence thereon of garbage from the City of 
K., collected and carried to the land by a gar- 
bage disposal company. — Leave to appeal to a 
Divisional Court from the order was given 
by a Judge of the Supreme Court of Ontario 
to the city corporation, the garbage disposal 
company, and C, under s. 4 of the Judges' 
Orders Enforcement Act, K. S. O. 1914, c. 
79 (made applicable by s.-8. 3 of s. 81 afore- 
said) ; and upon appeal it was held by a Divi- 
sional Court:— (1) That the Public Health 
Act confers jurisdiction upon the Provincial 
Board of Health to determine the question 
whether a nuisance does or does not exist (see 



8. 6) , and there is no jurisdiction In the Judge 
to try that question of fact The Judge may, 
before ordering abatement, admit " further evi- 
dence'* (s.-B. 2 of 8. 81), not for the pur- 
pose of setting aside the finding of tiie Board, 
but that he may determine whether, in all the 
circumstances, an order for abatement should 
issue, and if so, upon what terms. — (2) That 
the appellants were not prejudiced by the 
refusal of the Judge to enlarge tiie applica- 
tion for the order, when made before him, 
for the purpose of allowing the appellants 
(the respondents upon the appUcation). to 
file affidavits in answer to the application; 
the affidavits then proposed to be filed were 
produced upon the appeal, and the Judge 
would not have been justified in attaching any 
weight to them had they been before him. Af- 
fidavits supporting the finding of the Board 
were inadmissible. — (3) That, while the con- 
tract between the city corporation and the 
garbage disposal company did not provide for 
the disposal of the garbage, but simply for 
its collection and cartage to a point outside 
of the city limits, the garbage, while in the 
company's hands, remained the property of 
the city corporation, and under its control; 
and, in the absence of express instruction, 
the company had implied authority as agent 
or servant of Um corporation to dispose ci 
it, and disposal was made of it by the gar- 
bage company, not as an independent con- 
tractor, but as agent or servant of the cor- 
poration, whereby tiie corporation became lia- 
ble, as well as the company and C, for its 
wrongful disposal.— Dolton ▼. Anifus (1881), 
6 App. Oas. 740, and BoUn9<kn v. Beacons 
field Rural DUtria Council, [1911] 2 Ch. 188, 
followed. — The order of the Judge was varied 
by extending the period of time within whidi 
the nuisance should be abated. [See 56.] 

Be Waterloo Local Board of HeaHh, 
GamphelV9 Case (1919), 44 O. L. 
R. 338; 15 O. W. N. 234; 46 D. 
L. R. 887. 

Injury to liotel property by opera- 
tion of pnlp mill in same neicMonr- 
hood — Discharge of vapours — ^Rumbling of 
machinery and other noise from mill — ^Noise 
and smoke from shunting trains — iJepreeia- 
tion in value of hotel property — Cause of — 
Onus of proof — ^Failure to discharge — Deposit 
of so6t and cari)on from mill on hotel pro- 
perty — Trespass — Invasion of rights — ^Dam- 
ages — Costs. 

Young v. Fori Francis Pulp and 
Paper Co, (1919), 17 O. W. N. 6. 

Judgment [see 1634] direetine 
abatement — Motion to extend time for 
abatement — Direction that motion be heard 1678 
with motion to compel compliance with judg- 
ment. 

Fieldhouae v. City of Toronto 
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(1919) 



V. City of Tor 
, 16 O. W. N. 289. 



IdabiUty for tort>-MiU— Neisbbonr- 
bood — C. C. 1053, 1064. — It being a prin- 
ciple that a person who establishes faimaelf 
in the neighbourhood of a manufacturing 
plant cannot claim damages where the miU 
owner takes every possible precaution in tiie 
conduct of his operations, it is otherwise 
where he neglects to do so. 

Cimon v. Bouchard (1918), 24 R. L. 
n. 8. 449 (Que.). 
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OiPeBslTe odovrs — Byidence — Proof of 
existence of nuisance — ^Action for iajvmotloa 
and damages — Defences — Prescription — 
Vacant land — Implied grant of easement — 
Bight to operate factory with rendering plant 
— ^Registry laws — ^Nuisance — Quantum of 
damages — ^Appeal — LeaTe to adduce fovtksr 
evideiioe— Terms— (16 O. W. N. 21, af- 
firmed). 

Danfarth Glehe B9t9t99, Limiied T. 
W, Harria d Oo,, LmvUd (1919), 
16 O. W. N. 41. 

Water ooaTeyed to plaintllTs prMB- 
ises from defendants* Dy reason of de- 
feetiTe eondnit pipes — Injury to stodc of 
goods — ^Damages — ^Measure of — Indemnibr — 
Iiessor— Third parties— [14 O. W. N. 322, 
affirmed.] 

WUkmnan v. BtrauM Land OorporO" 
tion, lAmiUd (1919), 15 O. W. 
N. 339. 



Rniaanee on Wharf i See 1643. . 

Street Car Standing Unattended: See 
1660. 



OPPOSITIONS. 



Opposition to annnl — Motion to re- 
jeet— O. C. 2074; C. P. 661. — ^An opposi- 
tion will be denied when it is shewn to be the 
1682 fourth filed, that the different opposants are 
closely united in interests and when the aver- 
ments in the opposition are contradicted by 
the exhibits of record. 

Montreal Loan d Mortgage Co, v. 
RoUiaiOe (1919), 20 Q. P. R. 
377. 

Opposition to annnl — Gontradietory 
statements of defendant and opposant 
— C. P. 600, 651. — Contradictory state- 
1688 ZK^GAts of defendant and opposant cannot be 
relied upon to secure the denial of an opposi- 
tion; the statements of the opposant alone 
must be looked at. 

Provencal v. Aspler (1916), 20 Q. 
P. B. 332. 

Opposition to payment — Inscription 
in lanr — ^Amendment to — Motion to 
return moneys into Conrt — ^Petition 
in reTooation— O. P. 616, 622, 1177— 
Costs. — If, after an inscription in law, leave 
is asked to amend an opposition to secure 
charges, it wUl be granted, upon payment of 
1 ^^04. costs of motion, proof to be made before ad- 
•"■"^^ judication. — A motion, upon an opposition 
for payment, to have the moneys seized de- 
posited in Court, will be dismissed as useless, 
in view of the fact that the same demand is 
embodied in the conclusions of tiie opposition. 
— Petition in revocation will not lie in favour 
of a person who has not been made a party to 
the suit or who had not intervened therein. 

IHord v. Brouillet (1919), 21 Q. 
P. R. 216. 

Opposition to withdraw — ATorments 

-if»Q/: of — Proof of — O. C. 1203. — ^Where in 

x.\m:ju g|q,p0rt of an opposition to withdraw, It is 

averred that the goods were bought for the 



opposant iby his son, the defendant, and the 
evidence shews that they were bought by the 
opposant himself and later he had given them 
to his son, for want of evidence in support, 
the opposition will be denied. 

Homier v. Ma99on (1916*), 26 R. I^ 
n.s. 223 (Que) . 



Opposition to withdrawn-Want of 
notiee of title — Motion to dismiss — 
C. P. 106, 123, 661. — ^An opposition to 
witlidraw, wherein the opposant claims to 
have bought the effects seiBed with his own 
moneys and during ordinary business dealings 
will not be dismissed upon motion. 

CaiUouaf v. Eoude (1918), 20 Q. P. 

R. 169. 
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Seisnre and sale of moTables — 
Maehinery — Carriage — Opposition — 
Peremption of snit — Rejeetion of npon 
motion — O. C. 379; C. P. 284, 661, 
664. — An opfOMition is not to be declared 
frivoloup for the reason that a similar opposi- 
tion, in the same case, has been dismissed 
upon motion for peremption. — ^An opposition 
to the seisure and sale of movable property 
consisting of certain machinerv and a car- 
riage is the property of a third person tem- 
porarily placed in storage. 

Heahf v. Baguenay Mills, Ltd. 
(1919), 25 R. L. n^. 396 
(Que.). 
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OBDEBS m COUNCIL. 

Order-in-Conneil barring idlenei 
Begnlar employnient — Useful oeempa- 
tion — ^Keeper of pool-room — ^R. 8* 0. 1688 
8-9 Ctoo. V. p. Izzrii. — In the circum- 
stances of the case, a person whose business 
occupation consisted in keeping a pool-room 
was not regularly engaged in a useful oc- 
cupation. 

In re Balhani (1918), 26 R. de J. 
17; 31 Can. Or. Ga. 7 (Que.). 

Aliens t See 31, 32, 33. 

Army and NaTjt Bee 120 to 136. 

Censorship t See 728, 720. 

Goal Mines t See 442. 

liiqnor Casest See 1210, 1224, 1266, 
1260. 

Statement to Weaken Effort in Wars 
See 641. 



PABTICULABS. 



I. Demand ^or [1680, 16001. 
II. Order for ri601-1600]. 
in. Snffleieney of. 
rV. Generally.* 



A.D. — 18 
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to th« F^vty diwmiidlmg 
tkoBK. — Particulars cannot be demanded by 
a party who knows or is presumed to know 
them even better than the party from whom 
they are demanded. 

Duponi V. City of Montreal (1919), 
21 Q. P. R. 280. 



Demand for fnrtker partioulars — 

1690 Order i>y mBSter-^^Befasal to set case down 
for trial. 

ffattman T. Foundry Produci$, Lid. 
(1919). 45 D. li. R. 747 
(Alta.). 



n. Order For. 

Aokno'wledsiiioiit of debt and prom- 

1AQ1 ^*^ ^® P<^7* — ^ defendant has no right to 
lOtfl details upon an averment that he had ac- 
knowledged to owe and promised to pay. 

Riohier V. Clork (1919), 21 Q. P. 

Action upon a olioq:ao — ^Bills.of Ejc- 
ekanse Act, B. S. O. o. 110, ss. 66, 58, 
63, 67, S.-S. 2 — Oonsidoration — ^Par- 
tionlars. — fHie plaintiff in a suit upon a 
1692 <^^^® '^^o states his claim according to the 
form generally used in similar cases, will not 
be held to particulars, as towards the drawer, 
of the consideration given therefor nor as to 
how he became the holder thereof. 

Cote V. Lauziere (1919), 21 Q. P. 

R. 263. 
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tent that aetlon Is Ul-f onmded 
P. 101.— The defendant will 
not foe held to give details of the prayer of 
his plea that the action is ill-fbimded. 

Denertinei ▼. Caron (1917), 20 Q. 
P. R. 883. 



not in the state of health (which his occapa- 
tion demanded. 

Raome t. Gramato (1919), 21 Q. 

P. &. sia. 



Pleading — Statement of claim — 
tlenlara for purpose of pleadfaig— fitrUdnc -^ r^g „ 
out parts of pleading as nnproper — Amend- 169 T 
ment — Leave reserved to move for farther 
particnlajRB for dw pnrpoee of trial— Farther 
examination 



Dominion Permanent Loan Co. v. 
Holland (1919), 15 O. W. N. 
446. 

Pleading. — In famishing partieolars of 
notices, alleged by defendant to hare beoi 
given by its engineers to plaintiff, it Is in- 
sufficient to furnish all the documents and 
writings in possession of defendant contain- 1693 
ing the written notices relied on, and extracts 
from the engineers' diary as to interviewa, 
alleging that as one of Uie engineers is oat 
of defendant's employment and absent die 
required information cannot foe got from him. 
It is the defendant who should pick out 
from the material what it relies on, and as to 
the verbal notices given by the absent engin- 
eer it should gire tlie best particulars it can. 

Blome et al v. City of Regina,' 
[1919] 1 W. W. R. 315 (Sask.). 



8nlt npon assnmpsit — C. P. 166 » R. 

P. 8. C. 66. — ^Where, upon a suit on assump- 
sit, accounts for over ten years in detail are 
filed together with notes given in psyment 1699 
thereof but never met, the defendant has no 
right to further particulars, especially when 
a settlement was arrived at and a balance 
fftruck, and the defendant anDears to seek 
the making of proof of payments not credited 
to him. 

Beauchemin PuhUMng Co., Lid, v. 
RainviOe (1917), 21 Q. P. R. 
198. 
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— A plaintiff will be 
ordered to give paiticnlars of the fault al- 
leged or declare that it is limited to prior 
averments. — A plaintiff will be ordered to 
declare how much of an amount claimed is for 
real damage and how much for exemplary 
damage, and in the case of the former, how 
much is claimed for plaintiff herself and how 
much for each of her minor diildren- — Vouch- 
ers for actual disbursements will be ordered 
to be filed, if the same exist. 

Adler v. Montreal TramteayM Co, 
(1919). 21 Q. P. R. 262. 

Motion for partlenlars — Belay to 
serre tkem — C. P. 165. — ^A motion for 
particulars resembles a preliminary exception, 
and should be served within the same delay, 
or, at least, before the party is foreclosed from 
pleading or answering the plea. — A motion 
for particulars cannot ask for the rejection of 
the pleading in the event that paiticulars 
be not furnished. 

Roy Y, DmtMn (1919), 20 Q. P. R. 

466. 

Physleal healtli. — In a suit to recover 
damages by reason of a collision between 
automcfbiles, particulars will be ordered upon 
the averment tiiat one of the chauffeurs was 



IT. Generally. 

Partlenlars In Interpleaders! See 1191. 

Partlenlars In InteoEleatlnc Xd«nor Of- 
foneeat See 1221. 



I. Addition of Par«los [1700* 
1707}. 



wmdL 



— Kom- 



Jolndev [1706-1716]. 
IT. 8nVetltn*loai of Partleik 



V. Third and Ponrtk 

[1716]. 

TI. Mlseellaneona Cases. 
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Z. Additloa of Parties. 

AetioB Jrj settlor as^imst tmsteoa 
to set aside trast deed. — ^Application by 

1700 trustees for addition as defendant of repre- 
sentative of unborn issue — Rule 134 — Ap- 
pointment of representative — ^Rule 77. 

Laing V. TwrofUo General Trusts 
Corporation (1919), 16 O. W. N. 
193. 

Addlmc Jkttomey-OenerAl mm paitj 
defeadAAt — Plmimtlff and dofendaat 
elalBuufttfl to saaae estate from O gowM ' 
Orll^iaal defendant appeallnc froaa 
order adding partj* — Where plaintiff 
claimed certain land under letters patent 
from the Crown federal in fee simple granted 
in 1887, authorized by provincial statute 47 
Vict. c. 14, and defendant claimed the same 
estate under grant from the Crown provin- 

1701 cial in 1918, likewise authorized by provincial 
statute, Vancouver Island Settlers' Rights 
Act, 1904, as amended 1917, c. 71, it was held 
that as the parties were claimants to the same 
estate from the Crown, the Crown having no 
interest in the estate in controversy, and not 
having consented to be a party, the Attorney- 
General should not be added as a party de- 
fendant Dyson v. Atty-Gen. [1911] 1 K. 
B. 410, held not applicable. Review of au- 
thorities. (Appeal &om order of Macdonald, 
J., allowed). — The original defendant may 
appeal from an order adding another as party 
defendant. [See 1702, reversed.] 

Bsquimalt and Nanaimo RaUtoay 
Company ▼. Wilson et ah; Bsqui- 
malt and Nanaimo RaUway Com- 
ry V. Dunlop, [1919] ^ W. W. 
147 (B.C.). 



AddisM^ Corporate Naiae of PlaintiiPt 
See 310. 



Orowm — Parties — Addtns Attor^ 
neyOeneral as party defendant — ^Mo 
declaration sonclit against Orown hut 
Crown aif eeted by remit — Proeednre 
by petition of risbt inappUeable. — In 
an action by grantees of land in the right of 
tbe Dominion of Canada against the repre- 
sentatives of a settler entitled to the benefit 
of the provisions of the Vancouver Island 
Settlers' Rights Act, 1904, ;ind who acauired 
1 rrno ^ frant of the same land by taking advanta^ 
1 iVZt of the Vancoaver Island fiettlers' iU«lhts Act, 
1904, Amendment Act, 1917, to teat the 
validity of the grant to the latter, the Attor- 
ney-Qeneral of British Colambia can and 
ought to be added as defendant, and without 
procedure by petUiosi of al^t for that 
purpose ; the claim sought is a dedarsfdon not 
•gainst the Crown but against grantees from 
the Oown ; but in the event of the nlaintiffs' 
success rights existing in the Crown by reason 
of reservations in the grant to the settler on 
his representatives would be affected-— Judg- 
ment of the Court of Appeal for British Co- 
lomfhia [See 1701] ({1919] 2 W. W. R. 147) 
reversed. 

Bsquimalt and Nanaimo Railway 
Company 7. WHson et al; Bsqui- 
malt and Nanaimo RaUuxiy Com- 
pony V. Dunlop, [1019] 3 W. W. 
R. 9ei (P.C.— B.C.) ; 46 D. L. 
R.541. 



Addition of defendants — Bale 67 -— 
] In&proper Joinder — Distinet eontr^Mts 
between Afferent parties — Serrioe on 
added defendants out of Ontario — 
Bale 25 (1) (s)— Discretion— Bnle 67 
(2)« — ^British pumishers of a reprint of Eng- 
lish Law Reports issued a prospectus, prior 
to publication, estimating that each set would 
contain about 150 volumes of about 1,500 
pages each. The sets were sold at a fixed 
price per volume. The plaintiffs, sellers of 
law books in the United "States of America, 
made an agreement with the British publish- 
ers to take a certain number of sets, at a 
stipulated price per volume; and, as part of 
their plan for disposing of their sets, made an 
agreement with the defendants, doing busi- 
ness in Ontario, to sell them a certain num- 
ber of sets, at a named price. This agree- 
ment was made on the faith of the prospectus. 
There was no contract between the publish- 
ers and the defendants. The publishers cut 
down the number of pages in the volumes, so 
that when 150 volumes had been issued, the 
reprint had not been completed, and it was 
expected that the sets would run to 200 
volumes. When the volumes reached 150, the 
defendants refused to pay for the additional 
volumes; and, volumes 151-154 having been 
delivered, the plaintiffs sued the defendants 
for the price. The defendants pleaded that 
they had paid the full price and asked for a 
declaration that they were entitled to the 
remaining volumes without further payment. 
An order was made, on the application of 
the plaintiffs, adding ttie BritiA publishers 
as defendants, permitting service to be made 
upon them in Great Britain, and allowing the 
plaintiffs to amend their statement of daim 
by setting out the contracts and the conten- 
tion of the defendants, and by claiming a 
declaration that, if the original defenduits 
slioold succeed in their contention, the added 
defendants should be declared liable, for the 
reason that the prospectus was theirs, and 
the default, if any, theirs: — ^Tfais order was 
set aside on appeal, It being held that (the 
two contracts being quite distinct and be- 
tween different parties), the added defend- 
ants were not proper parties to the action 
brought against the original delendants (Rule 
25 (1) (g)), applying the criterion of Rule 
67, relating to the joinder of parties and of 
causes of action.— OsstorrsloAfSofts B^port A. 
Q. V. Briti$h Indemnity Insuranee Co,, Lim- 
ited, [1^14] 2 K. B. 747, distinguished.-- 
Held, also, that the right to allow service out 
of Ontario is one which must be exercised in 
accordance with a sound judicial discretion; 
Rule 07 (2) enables the Court to deal with 
the case if the joinder is deemed oppressive 
or unfair; and no sound principle could jus- 
tify the bringing in Ontario of an action by 
foreigners against defendants in Great 
Britain, upon a contract neither made nor to 
be performed within Ontario. 

Boston Law Book Co. v. Canada 
Law Booh Co,, Limited (1918) 
43 O. L. R. 13. 
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Aetion in nanio of oricinal erelitor 
after aflsisnnient, — An action for goods 
sold and delivered may be brought in the 17A4 
name of the original creditor notwithstanding ^ ' ^^^ 
that he has made an assignment for the gen- 
eral benefit of his creditors (referring to 
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Covert V. Janzen [No. 2], 1 Sask. L. R. 429, 
at p. 436). — Interest wics not allowed on an 
account (except at 5 per cent, from date of 
writ), as there was no evidence that any de- 
mand had ever been made for payment 

Krienke v. Sohafter ei al, [1919] 
1 W. W. B. 990 (Sask.) ; 12 Sask. 
L. R. 14S ; 45 D. L, B. 758. 

Allierta, Bule 47 — ^Aottoa hj Tender 
under Asreemeiit of eale* — "Subsequent 
encumbrancers" who are not to be made 
parties to the action, but who are to be served 
with notice of the judgment or order in a 
vendor's action for specific performance 
under Alberta Rule 47, mean those encum- 
1 nr\fi brancers whose claims arose subsequently to 
17U5 the making of the agreement of sale, and in- 
clude one claiming under a* subsequent 
mechanic's lien although he may be entitled to 
, priority over the vendor's claim for the whole 
or a part of his claim either under s. 11 of 
the Mechanics' Lien Act by reason of the 
vendor as " owner " having had knowledge of 
the construction and not disclaimed, or under 
s. 9 of said Act by showing ai^ increased 
value in the property. — The rights of such 
meehaaie'e Uea claimant should be deter- 
mined in the same action brought by the 
vendor, and such claimant should not be re- 
quired to bring a separate action for such 
purpose. 

Canadian Pacifie Railway Company 
v. The Canadian Wheai Orotoing 
Company et aZ., [1919] 2 W. W. 
\R. 313; 14 Alta. L. R. 452; 47 
D. Ij. R. 102. 

Bank — Paymeiit — Endorsement — 
Forsery — Suit against bank — O. 0. 
1241. — ^In a suit against a bank for paying 
a cheque upon a forged endorsement, if the 

1706 ®^^^i^<^ shew that the money was paid to a 
notary charged with drawing a deed of loan 
between the maker and payee of the cheque, 
the Court should order that the latter ibe 
called to the suit for the purpose of deter- 
ininiiig res judioaia between all interested 
parties. 

Royal Bank v. Laporte (1917), 25 
R. L. nus. 4229 (Que.). 

Meekanies' lien — Parties — Olalai 
of enenmkranee ereated pendente lite. 

— ^ plaintiff in an action to enforce a 

1707 meekanie's lien is not obliged to add as a 
party an encumbrancee whose claim was 
created pendente Ute. 

Canada Foundry Companyy Limited 
v. Edmonton Portland Cement 
Company, Limited, [1919] 2 W. 
W. R. 310 (Alta.). 



HI. Joinder — Mis-Joinder 

Joinder. 



Non- 



In Aetion Under Assignment Act: See 
238. 

Assignor of Bondt See 291. 



Parties — ^Unincorporated and nnreg- 
istered nnion — Causing dismissal from 
employment by tkreatening strike — 



Idability — Form of aetion. — In an ac- 
tion brought against a local trade union 
(issued by its name) and six individual mem- 
bers thereof for damages for refusal to admit 
plaintiffs to membership and for causing them 
to be dismissed from employment, the Court, 
reversing largely the judgment of the Appel- 
late Division of the Supreme Court of Alberta 
[2139] (which divided equally ; [1919] 1 W. 
W. R. 217) and judgment of Simmons, J. 
( [1918] 2 W. W. R. 767) gave judgment for 
-defendants, except as to two of the individual 
defendants. The judgment of Duff, J., was 
in favour of all defendants. Idington and 
Mignault, JJ., gave dissenting juc^ents 
against all defendants. — Per Idington, J.: 
Orihere was ample evidence to support plain- 
tiffs* claims against some at least of the de- 
fendants and as money was paid into Court 
to meet the judgment for damages without 
regard to any distinction between defendants, 
consideration of further questions is academic. 
— In view of the union's course of conduct 
lei) ding one to suppose it had capacity to be 
sued as a corporation, if it had not a legal 
entity an amendment should have been al- 
lowea to make the pleadings conformable to 
the case presented by the evidence. — An ac- 
tion of a representative character wiU lie 
against an unincorporated trade union for 
wrongs such as complained of. {Taff V<;Je 
Case [1901] A. C 426, referred to). — Per 
Duff, J. : The case as presented and as tried 
was one of conspiracy and as such it must •• 7/^0 
succeed or fail ; and the evidence does not ^ * ^J^ 
support a finding of actionable conspiracy. 
The union men were entitled to refuse as a 
body to work with non-union men and advise 
iQkeir employer of their policy. There was no 
intimidation or coercion. Notwithstanding the 
Industrial Disputes Investigation Act, 1907, 
there is nothing illegal in an employer or his 
workmen deciding to pay no attention to out- 
side advice or decision, but to insist upon 
their or his terms and to enforce tiiem by 
legal means and in so informing the other 
party to the dispute. — Per Anglin, J. (Bro- 
deur, J., concurring). It was only as against 
two of the individual defendants tiiat any 
case was made by evidence of participation 
in the commission of tiie actual wrong done 
to the plaintiffs. Mere membership In tiie 
union would not render meml>ers personally 
liable in damage for such acts. — ^The evidence 
established that, acting through authorized 
agents the local union as a body from vindic- 
tive motive brought about the dismissal of 
the plaintiffs by threatening a general strike* 
which constituted an actionable wrong. But 
as an unincorporated and unregistered body 
the union was not properly made a defendant 
and the judgment against it in its adopted 
name could not be maintained. Nor "was the 
case one where an order could be made for 
representation of the members, by selected 
defendants. Neither Rule 20 nor Rule 31 (2) 
of the Alberta Rules of Court (providing for 
representative parties) can be applied in 
cases of tort such as this. Walker v. 8ur 
[1914] 2 K. B. 930. and Mercantile Marine 
Service Assn. v. Toma [1916] 2 K. B. 243, 
referred to. — iMignault, J.: On the evidence 
and authorities the judgment of the trial ' 
Judge should not be disturbed. Whether the 
union could be sued was doubtful, but because 
of its course in the litigation it should not 
now be heard to urge this objection, further 
this is a matter of procedure on which the 
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judgment of the trial Court should not be 
interfered with. 

WUUams et al. Y. Local Union No. 
1562, United Mine Workers of 
America ei al, [19191 3 W. W. 
R. 828 (S.C. Can.— Alta.). 

I nnf\ Joinder of parties and causes of sction — 
1 « yJlf Several daims—Unity. 

AMh V. Ash (1919), 16 O. W. N. 

144. 

Joinder of plaintiffs haTina: separate 
and distinct eanses of action. — An action 
in which a number of plaintiffs joined in su* 
ing defendant for various trespasses against 
various lan^s belonging to one or other of 
' the plaintiffs was held not maintainable iu 
1 7 1 A ^^^ form and was dismissed (without pre- 

I I iU judlce to the right of any plaintiff to bring 

further action). There cannot be a joinder 
of plaintiffs having separate and distinct 
causes of action, although there may be such 
joinder for damages arising from the one and 
the same wrongful act of the defendant. 

Jigffins et al v. Oliver, [1919] 1 W. 
W. R. 705 (Man.). 

Number of employees snins defend- 
ant in one aetion — Separate claims for 
^rork — Binsle jndsment for total 
amonnt set aside -r- Misjoinder of 
parties — ^Bnle 15 — Same ** transaction 
or occnrrenee.*' — In an action in which a 
number of employees sued defendant for vari- 
ous sums for work, a single judgment en- 
tered by default for the total amount thereof 
was set aside. — A number of employees hav- 
ing distinct claims against a defendant for 

1711 distinct work done by each of them as in- 
dividuals, although contemporaneously and 
at the same workshop, cannot join in one ac- 
tion to recover their wages. The same 
"transaction or occurrence'* within the mean- 
ing of Rule 15 means some business negotia- 
tion or dealing with which several persons, 
though in different rights, may have been 
connected. — On account of a previous wind- 
inc^np order against defendant company, 
the action was not dismissed for misjoinder 
of parties. In view of s. 22 of the Winding- 
Up Act (Can.), the motion to dismiss was 
unnecessary. Tlie question whether the ac- 
tion should go on in its present form was left 
to tiie Master. 

Rister ei al. y. Alberta Newspapers, 
Limited (in Liquidation), [1919] 
1 W. W. R. 740 (Alta.) ; 46 D. 
L. R. 536. 

Pleading — Companies — ^Eniployees of 
company Joining: in action to enforce 
statutory liability of directors for 
wases. — -Employees of a company having 

1712 ^P'^''^^^ claims for wages against it are not 
improperly joined in bringing an action 
against the directors of the company to en- 
force the statutory liability for the wages of 
workmen. Risler v. Alberta Newspapers, 
Ltd., [1919] 1 W. W. R. 740, distinguished. 

Risler v. MoTeer et al., [1919] 1 W. 
W. R. 746 (Alta.). 

I IV I o Snit arising ont of automobile acci« 
^ * ^-^ dent — Claim paid by insurance com- 
^-Wbo may sue? — C. C, 2584. — 



If the victim of im automobile accident is 
indemnified by an insurance company, the 
latter alone may take action against the 
alleged tort feasor, and such action cannot 
be taken in the name of the victim. 

CHnsberg v. Matthews-Slaehwell Co., 
Ltd. (1918), 20 Q. P. R. 360. 

Community of property — Action in 
damasos arising from delict or quasi- 
delict — ^Demurrer — C. O. 1056. — The 

father and mother, in community of property, 1714 
have joint redress against the author of a ■^* ^^ 
delict or quasi-delict resulting in the death 
of their child, and demurrer based upon the 
reason that the damages endured are an asset 
of the community and that the suit should 
have been taken in the name of the com- 
munity alone, will be denied. 

Charbonneau v. Riordan Pulp d 
Paper Co. (1919), 21 Q. P. R. 89. 



Joinder of plaintiffs — ^Exception to 
the form — IHlatory exception — C. P. 
87, 177. — Where the reasons in support of 
the suit are identical, several persons may 
join together as plainftiffs though their re- 
spective objectives be different. — If the de- 
fendant considers this joinder of plaintiffs 
constitutes a grievance, he should embody 
his reasons therefor in a dilatory exception 
and not in an exception to the form. 
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Lussier v. City of Montreal (1919), 
21 Q. P. R. 277. 



V. Third and Fourth Parties. 



Mortffaffcd property — Calling into 
suit of different Tcndors^-Copies of 
declarations — ^AdTocates' fees. — Each 
time that a third party has an interest in a 
suit-at-law, the right lies to summon him 
thereto to the end that th^ proceedinger to 
be had will apply to him, and the attorney 
for plaintiff has a right to supplementary 
fees for service and preparation of additional 
copies of the declaration in the case. — ^All 
the successive vendors of a mortgaged prop- 
erty are warrantors between themselves, and 
may, by dilatory exception, be called into a 
suit-of-law connected therewith. 

Credit Fonder v. Polonsky (1919), 
21 Q. P. R. 68. 
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Partition 4nd Ucitatioi 
of property — ^Liquidation — ^Dei 
C. C. 746, 1328, 1338, 2104, 2106.— 

Though a co-heir cannot demand the partition 
of the effects of a community of property, 
without prior liquidation of it, sndl liqui- 
dation is unnecessary when the land involved 
Is tiie sole assets of the community. 

Perodeau v. Caplette (1918), 27 
Que. K. B. 524. 
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PABTNEBSmP. 

I. llefliiltloM [1718]. 

H. OvefttiMi and IhwAttomi 

1. AOBEBiaNT [1719, 1720]. 

2. Fnoc Name [1721, 1722]. 
8. Oaatal. 

4. MANAQKXtirr. 

6. LotlTBD PAVTHKBAnP. 

8. Assets. 

XXX. Belatlon of Partmers to Tldrd 
Parties [1723]. 

rv. Belatiom of Partmers Xmter Se 
[1724-1726.] 

V. Dissolution [1727-1729]. 

TX. AetloA %7 amd Agaimit Part- 
aers [1730, 1731]. 

TXX. OemeraL 



XX. 2. Finn N 



X. DeflaitioiL 

Partaersliip — Failare to establiBb — 

1718 ^'^^ o^ building— <^ailn for injary to fix- 

turee— Stated aecount — Counterclaim — Coffta. 

McKeman v. Kerby (1919), 16 O. 
W. N. 368. 



XX. 1. Acroeateat. 

FartaorsUp — Parol evideneo — Hi 
temd aad vlf a — ^Paallaa aetloa — O. C. 
1<KI2« 12^3.— A notarial dMd of partner- 
ship cannot be contradicted by parol evi- 
dence in a suit between a creditor of the hua- 

1 r9 1 n ^^^ ^' ^^* ®^ ^® partners and the two other 

1719 partners, for the purpose of securing a deci- 
sion that tile wife is but the agent of her 
husband. — ^A husband may represent his wife 
in her business affairs wiUiout being con* 
sidered as carrying it on in partnership with 
her. 

KIMb v. PttiM (1918), 24 R. L. n.B. 
48d (Que.). (An appeal to the 
(Supreme CJoart of Canada is now 
pending.) 

Assoeiation — Eleetrie line — Bale — 
Aeeessories — UndlTided owners — ^Ao- 
tion — ^ATerments — O. C. 1499, 1830; 
C. P. 113, 123. — ^The writing herein — an 
undertaking by several persons to pay for 
the construction of a telephone line — ^was 
not the basis of a partnership. The signa- 

1720 *^"®^ became undivided owners thereof. — 
The sale of his land and house with the tele- 
phone attachments by one of the signatories 
was valid aiv the telephone line was a real 
right. — Those of the proprietors of. the line 
who cut the telephone communication of such 
.purdiaser were answerable in damages there- 
for. — Though the plaintiffs action was wrong- 
fully classified, the whole proceeding could 
form the basis for a judgment giving dam- 
ages. 

LauTxn v. CleXand (1919), 25 R. L. 
n. 8.321 (Que.). 



o. 



Penal aetlon-^Reaistration of part- 
nership — €kN»d f alta — Error — Pea- 
alt7-<;. C. 1834| m. 8. a. 7442; 2 Ooo. 

V. e. 42, i. 2.— Partners registered under 
a firm name who, through error and in good 
faith, do business under a somewhat similar 
name, will be condemned to a nominal fine 
only. 

fiff. DenM v. Ascent (1916), 25 R. 
L. n. s. 204 (Que.). 

Partnership name — PetMon to 
ehance It -< R. 8. Q. 7438, 7489.— A 

partnership name intituled " T. D. registered," 
is a fraudulent imitation of the name **T. 
D. & Son,'* under which a successful busi- 
ness has been carried on for several years. 
— ^An order will go to cancel the registration 
of the former registration upon a petition to 
that effect, and without the necessity of 
issuing a writ of summons. 

hticumXi V. De9iMrax% (1919), 21 
Q. P. R. 186. 



XXX. Relation to Third Partioo. 
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_) — Uaibility of firm for debt 
of partner — ^Fraud — ^Evidence — Novation — 
Assfgnment by one partner in firm's name for 170ft 
boiefit of creditors — Invalidity — ^Assignments -■• • ^^ 
and Preferences Act. s. 2 — ^Eetoppol — Dam- 
ages — ^Winding-up <rf partnership — Costs — 
Injunction. 

Mniwe ▼. Q%ndTy (1919), 16 O. W. 
N. 850. 

8olieitors — ^Mienppropriation \/f so- 
lieitor of fnnds of eliont. — The defend- 
ant, a solicitor, was employed as a derk by 
O., also a solicitor. At the suggestion of O., 
the defendant consented " to have his name 
in the firm," i.ev, that the business of O. 
as a solicitor should be carried on under the 
firm name of O. & B., although B., the de- 
fendant, was not in fact a partner. The 
plaintiff was a client of O. : she entrusted 
moneys to him for investment; the relation 
continued after the defendant's name was im^j^ 
used; but it appeared that the defendant 17 ia4 
had no control over the moneys received by 
O. from the plaintiff; that the moneys were 
not intended for any special investment, but 
were obtained by O. for such investment as 
he might decide upon; that the defendant 
did not hold himself out as a partner other- 
wise than by allowing his name to be used; 
and that the plaintiff was not induced to act 
or part with her funds by reason of such 
holding out and did not in fact suffer loss 
thereby: — J7cW, that the defendant was not 
liable for moneys of the plaintiff misappro- 
priated by O.— Blair v. Bromley (1S46). 5 
Hare 542, and Thompton v. Robinson (1889). - 
16 A. R. 175, distinguished. — ^The plaintiff 
sued the defendant for money alleged to have 
been collected or received by the firm of O. Sc 
B. ; the action was dismissed, but without 
costs, because the fact that the defendant's 
name appeared in the firm justified the plain- 
tiff in making an investigation as to his real 
position. 

Johnston V. Brandon (1919). 45 O. 
L. R. 360 : 16 O. W. N. 134. 
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Orml mgr^vatent hj one partaer ^to 

Kireliase other's Interest — ^PartaereUp 
ad — Statute of Frwade — Tbe P»rt- 
nerUilp Ordlnanee, ■• 24. — An oral agree- 
ment by one partner to bny out the other 

I vTO/t PC^i^^i^s interest in the partnership is en- 

I I ZO forceable though the assets of the partner- 

ship indade an interest in land ; unless it be 
shown that there appears a "contrary inten- 
tion " to the rule stated in s. 24 of the Part- 
nership Ordinance that land which has be- 
come partnership property shall be treated 
as between the partners as personal estate. 

Geffen v. Lavin, [1919] 3 W. W. 
R. 498 (Alta.) ; 49 D. L. R. 23. 

Farming operations on leased land — 
ITnt hresked flan left standing — 
Wlietker witUa scope of antliority 
for partner to antkortse subsequent 
tenant to bnm same. — Where a father 
and son, who each operated a farm of his 
own, agreed to farm together a certain piece 
1726 ^^ ^^^ ^^ which the father took a lease 
and for which he paid the rent, the father 
to receive two-thirds, and the son one-thdrd, 
of the crop; it was held that there was a 
partnership in the operation of the land, 
and at was within the scope of the son's 
authority as a partner to authorize a subse- 
quent tenant of the land to burn up a stack 
of unthreshed weedy flax of questionable 
value left on the land. It was tiie business 
of the partnership to get the flax out of tiie 
way and the manner in which the son ob- 
tained its removal could not under the cir- 
cumstances be said to be so unusual that the 
father would not be bound by his act. 

Kosolofahi et urn y, OoeU, [191^] 
2 W. W. R. 805: 47 D. L. R. 
275; 12 Sask. L. R. 315. 



V. IMseolntion« 

KeeeiTor — Injunction — Dissolution not 
1727 sought — ^Misconduct not jproved — Interim 
order vacated without .prejudice to fresh liti- 
gation. 

Butch y. Keighley (1919), 17 O. W. 

N. 28. 



Frand and misrepresentation indno- 
ingf plaintiff to enter into — Re9cission 
of partnership agreement — Repayment of 
I^OQ Slim pai<l by plaintiff — Lien on assets of 
•*■ ■ ^^ partnership^Payments made to creditors of 
partnership — Subrogation — Indemnity — 
Reference--Cost8. 

Maize V. MoFarlane (1919), 16 O. 
W. N. 349. 

Partnership — Dissolution of — Bes- 
istration of — Third parties— Liability 
towards — WaiTer — NoTation — O. 0. 
1169, 1170, 1171, 1174, 1897, 1900. 

— The dissolution of a partnership is without 
effect as to the public until it has been regis- 
1729 ^eJ^d. — Persons holding out to be partners 
are in the same position legally as those 
who really are partners. — ^Where the dis- 
solution of a commercial partnership has 
been made in writing, it cannot be proved 
by witnesses. — The waiver to a right is not 
to be presumed ; he who invokes such waiver 
must establish it. — The acceptance of a 



promissory note, in a commercial transaction, 
does not constitute noTstion. 

Wehsier v. Langlois (1918), 56 
Que. S. C. 345. 

Corroboration of P artn er s Glainu: 
See 804. 

Partnership — ^Deelaration of — Patents 
of En8&&eer nsed by Mining Con- 
t Bee 1402. 



Partners, OonTietioa of for Lienor Of- 
feneet Bee 1229. 



VI. Aetions by and Asatnst Part- 



Dilatovy MEoaptioa — GalBair i* 
ranty— O. P. 184 ot wmqi^ — If, sabseqnoit 
to the undertaking contracted by a partner- 
ship, one of the partners assumes all t^ iiart- 
nership debts, his co-partner sued jointly with 
him may by motion seek permission to sum- 
mon him in warranty. 

Biron V. Roy (1918), 20 Q. P. R. 

479. 

Partnership— Aetion to reeoTer debts 
of partnership tront alleged partner — 
Class aetion — Bale 75 — Creditors, 

8Uks Limited v. Irone (1918), 15 
O. W. N. 267. 

Bnbmission to Arbitration byt Bee 108. 
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PATENTS, DESiaNS, 
INVENTIONS. 

Adaptation of deviee in shirt aann- 
faetnre to nuuinf aetvre of OToralls* — 

The adaptation of the device of a slit in ad- 
vance of the seam, weD known in shirt manu- 
facture, to the manufacture of overalls which 
the defendant patented as an improvement, 1700 
h^d to be merely the application of an old ^*^^ 
contrivance to an analogous purpose that 
would naturally suggest itself, without re- 
quiring thought or study, to a person turning 
his mind to the subject, and, therefore, not 
to involve any invention.— Judgment of Au- 
dette, J., in the Exchequer Ck>urt of Canada, 
[1918] 1 W. W. R. 444. affirmed. 

The Northern Shirt Companyj Lim- 
ited V. Clark, [1919] 1 W. W. R. 
178 (S. C. Can.— Ex. Ot.—- Man.) ; 
57 Sf. C. R. 607 : 4& D. L. R. 757. 

Patent — CoTorins proeess only — ^Im- 
portatien by patentee of maehinery to 
carry ont proeess — ^Patent Act, ■• 38 — 
Patent not Toided. — It was held that a 
patent granted to plaintiff covered a process 
only and not the machinery by or with which 
the process was to be carried out ; and there- 1733 
fore the importation of such machinery into 
Canada by the patentee did not void the pat- 
ent under s. 88 (MP the Patent Act; and the 
judgment given in the Exchequer Court 
against infringement of plaintiff's patent was 
sustained. 

AUop Process Company of Canada 
▼. Friesen d Son, [li^l9] 1 W. W. 
R. 544 (S. C. Can.— Ont.) ; 57 S. 
C. R. 006; 45 D. L. R. 756. 
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Ftetemt—lMiie— Validity. — The issn- 
ing of a patent does not make it condusive or 
binding upon a litigant who tjuestions its 
validity. — ^An application for a combination 
patent should not be refased on the ground 
that the subject matter is a combination of 
various separate elements, all of which are in 
existing patents, provided such elements are 
brought together in such a way as to be use- 
foL 

Laver»* Heels PatenU, Ltd. (1919), 

18 Ex. Ct R. 199 (Ont) ; 43 D. 

L. B.1. 

Patent for ii&Tention — Patentable 
oombinatioii — ^Definite result — Validity — 
Infringement — Injunction — Claim for con- 
spiracy — Restraint of trade — Covenant <st 
servant not to engage in specified business for 
5 years after termination of employment — 
Prohibition too wide as to territory — ^Refusal 
to enforce. 

Canadian Steam Boiler Equipment 
Co. v. MacGUchrist (1919), 16 
O. W. N. 37. 



Patent — New inTention — Mannfae- 
tare in Canada — Importation of parts. 

An application for a patent on " New and 
useful improvements in Grip Treads for Pneu- 
matic Tires " contained fourteen claims re- 
specting what the applicant desired to patent 
In an action instituted for infringement a 
disclaimer was filed as to nine of the four- 
teen claims, the plaintiff relying on the one 
feature of placing at right angles, instead 
of diagonally as in other grip tread&r patented, 
17^8 ^^^ chains connecting the side chains of the 
A uu gyjp trejujg, — Heldf Mignanlt, J., dissenting 
that the remaining claims shewed that the 
invention was intended to consist of the entire 
grip tread and not the right-angled feature 
• only ; that all of the elements of this inven- 
tion were old and well-known, and it had 
been anticipated by prior patents and prior 
user; and that the patent was properly de- 
clared void. — All the parts of the plaintiffs^ 
grip tread were imported, the only work done 
dn Canada being to put them together by a 
simple operation that could be performed 
by any person. — Held, Mignault, J., dissent- 
ing, that this was importation of the inven- 
tion forbidden by s. 38 of " The Patent Act," 
and the work done in Canada was not the 
manufacture required by that section. — Per 
Mignault. J.: Placing the cross chains at 
right angles was a combination, previously 
unknown, of old elements and, a« sucb, was 
a patentable invention. — Judgment of the 
Exchequer Court (17 Ex. C. R. 255; 38 D. 
L. R. 345), affirmed. 

Dominion Chain Company v. MoKin^ 
non Chain Company (1919), 58 
S. C. R. 121 ; 45 D. L. R. 367 (Ex. 
Ct.— Ont). 



PATENT FOB LAND. 

Patent for land — Action to set aside Crown 
patent — ^^uestion whether land covered by 
prior patent — Description • — Boundaries — 
1737 Squatters' rights — Applicant for patent fail- 
ing to inform Crown Lands Department of 
occupation — Patent issued. by mistake — Jiir- 



isdiotion of Court-7-Locus standi of plain- 
tiffs — Limitation of relief — Co«ta. 

Johnston v. Steacy (1919), 16 O. 
W. N. 135. 



PAUPER. 



PAWNBROKERS. 



See Bailment. 



PAYMENT. 

I. Payment into Court [1738]. 

« 

H. Payment ont of Gonrt [1739]. 
m. GeneraUy [1740-1743]. 
Payment in witli defeneei Bee 630. 



I. Payment into Oonrt. 

Contract — Money due under — Payment r-00 
into Court — Reference — Ascertainment of 1 1 0& 
persons entitled — ^Lien on land — Sale on de- 
fault — Costs. 

Morriseey v. Thompson (1919), 16 
O. W. N. 201. 



II. Payment ont of Gonrt. 

Money in Gonrt — Di«tribation of fond — 
Sum paid by railway company as compensa- 
tion for land expropriated — ^Equitable aa- 
■ignments and orders upon fund — Notice 
to railway company — ^Priorities — ^Reference- 
Costs. 

Re Grand Trunk R. W, Co. and 
Brooker (1919). 16 O. W. N. 
146. 
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HI. Payment — Generally. 

Payment — In&pntation of — Part- 
nersliip— <J. G. 1843. — Imputation of pay- 
ment requires several debts due one person ^ rjAfx 
to another. — Where payment is made to one ■*■ i^v 
of several partners, he must account for that 
portion which belongs to his partners; where 
payment is made to a partnership no account- 
ing therefor is required. 

Lafieur v. Sarrasin (1909), 24 R. 
de J. 603 (Que.). 

91aoe of payaient — Notary's ofllea 
near ereditor's doniieil — G, G. 1133. — 

Pajrment of the money due at a notary's office « rr ^ m 
near the creditor's domicil and notice thereof 1 141 
to the latter, was, under the circumstances of 
the case, legal and valid. 

Charlehois v. Charlebois (1918), 24 
R. de J. 575 (Que.). 
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Payaieiit — Interest — Iioan — Hotary 
— Affenoy-— C. C. 1144, 1162.— The indi- 
cation of a place of payment, other than 
the domicile of the debtor, does not confer 
17<12 authority to receive such payment upon the 
person whose domicil is so indicated. Thus, 
where it is provided payment is to be made 
at a notary's offipe. that does not confer 
authority upon the notary to accept the ac* 
crued interest and give a discharge therefor. 

Picard v. Rugola (1919), 56 Que. 
S. C. 472. 

Whether In mbstltntion for original 
debt — Burden of proof. — 'Where a prom- 
issory note is taken for the amount of a 
debt the presumption i&r that it is not taken 
in payment of the debt so as to extinguie/h 
1743 ^^^ latter, and the burden of proving that it 
was lies upon the maker of the note. Such 
burden on a defendant was held not to have 
been satisfied merely by an allegation in 
plaintiffs pleading tnat plaintiff " took cer- 
tain promissory notes . . . made by the 
defendant ... in payment of the bal- 
ance of the purchase-price " and by plain- 
tiff stating in bis examination for discovery 
" Well, I accepted the notes in payment, but 
he was to meet them the same as tbe agree- 
ment;" especially where the agreement creat- 
ing the original debt was under seal. 

Denny v. Nozick and Brody, [1919] 
3 W. W. R. 366 (Alta.) ; 48 D. 
L. R. 310. 



PENALTY. 



PEBPETX7ITIES. 



PETITION OF BIGHT. 

See Statutes, 9. 



PHYSICIAN. 

See Medioine and Bnrsery HI. 



PILOTS. 



PLEADING. 

I. Tlie Claim. 

1. Bill of Complaint. 

2. Statement of Claim [1746- 

1750]. 

8. oountebclaim [1751]. 
4. Declaration. 

n. Tbe Defenee. 

1. Statement of Defence [1758- 

1754]. 

2. Statement of Defence to 

Counterclaim* 

3. Setoff [1775]. 

4. Demurrer [1766]. 

m. Tlie Beply [1767, 1768]. 

IV. Ezeeptions [1769-176S]. 

V. Ineidental Demands. 

TI. Ctoneral Bnlee of Pleading 
[1763-1774]. 

VII. Btrikinfc out or Amending — 
Praetiee [1776-1788]. 

JSfee Particulars. 

Pleading in Interpleaders s Bee 1001. 



PETITORY ACTION. 



I 



Nesleet to tender amount borrotrod 
from poeeoMor of land — ^Ineerlption in 
law. — ^The plaintiff in petitory proceedings, 
alleging he cannot read, signs a deed of sale 
of redemption instead of a deed of hypothec, 
1744 cannot pray for the setting aside of the deeds 
so signed and have himself declared owner 
of the land, without tendering with his action 
the amount borrowed, with interest, or at 
least a declaration that he consents that the 
land be declared hypothecated for that 
amount . 

Raymond v. RohiUard (1919), 20 
Q. P. R. 474. 



PHOTOGBAPHS. 
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Go^ of s See 667. 



I. 2. Statement of Olaim. 

Aetion hj liquidator on behalf of 
eompany in liquidation — Position of 
Uqnidator — Assertion of cause of action by 
liquidator as representing shareholders and 
debenture-holders — [15 O. W. N. 446. con- 
sidered]. 

Dominion Permanent Loan Oo, v. 
Holland (1919), 16 O. W. N. 
12. 



• Aetion for damages for noElisenee 
eansine personal injnries — ^Partienlars 1746 

of injuries suffered. 

MoKay v. Toronto R, W, Oo. 
(1919), 17 O. W. N. 73. 

Injmflleieney of statement of olainu-— 

A pleading as follows: The plaintHFs claim 
Is against the defendant for the sum of $1,- 
242.(X), being the balance due the plaintiff by 1747 
the defendant as commission for the sale of 
one section of land by the plaintiff for the 
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defendant, particolars of which are as fol- 
^low8 : 

Particulars : 

To ComraiaBion on Sale $2,542.00 

By Cash 1,300.00 

Balance $1,242.00" 

witiiont an allegation that the service was per- 
formed at the defendant's reqaest, discloses 
no cause of action. 

Decow V. Pearce, [1919] 1 W. W. 
R. 93; 12 Sask. L. R. 12. 



Pleading — Statement of elaim — Pi 
1 748 ^^"^*'' — ^laspeetioau 

Johin^Marrin Co. ▼. QuaUiy Cannery 
Go. (1919), 17 O. W. N. 96 



ReeoTery of wliat waa not due — 
ATorments of plalntUf — ^Aottom de in 
rent Terso— Vesottorum sestlo — Error 
•— O. O. 1043, 1046, I141.--In an action 
to recover a sum of money paid for the ac- 
1 fjAQ count of another, the .plaintiff should not 
•L ' ^*^ content himself with averring error, he should 
allege and prove that the sum so paid benefited 
defendant — The plaintiff having based his 
action upon the principle de in rem verMo 
he could not rely upon error to succeed. 

Corp, of 8i. Oabriel v. Corp, of 
ViUage (1918), 25 R. L. n. s. 118 
(Que.). 

Seliool district — ^Pleadlnc — Ratepay- 
ers snins tmstoea — Form of aetion^ — In 

an action by ratepayers of a scbool district 
complaining of the act of the trostees in mov- 
ing the school, if they, do not constitute a ma- 
jority of the ratepayers they should plead as 
1760 individuals and as suing on behalf of them- 
selves and of the class to whlcli they belong. — 
In an action claiming an injunction against 
moving of a school and damages, the trusteeer 
should not be sued, nor be held responsible, 
as individuals, but as a board, unless they are 
sliown to have acted in bad faith, or at least 
wilfully. 

Botoman et al. v. Faher et at, [1919] 
3 W. W. R. 756 (Sask.). 



I. 3. Oonnterolaim. 

• 
Praotiee — Damages — Set-off — Oroas- 
demand — ^Inaoription in law-— O. P. 196, 
1751 ^^'^' — Reasons to off-set in part only a 
claim cannot be pleaded except by a cross de- 
mand, and this even if they be based upon the 
same contract as the principal suit. [See 
1775]. 

Landry v. Auger (1919), 56 Que. S. 
C. 528. (An appeal to the Court 
of King's Bench is now pending.) 



Action in damages for false 
Plea setting forth plaintiff's poor re- 
putation — Inseription in latr. — In an 

action in damages for false arrest, where 
1762 plaintiff alleges that he hitherto enjoyed the 
confidence of the public, defendant uf entitled 
to plead facts tending to show the falsity of 
such statement 

Dupii V. CKarron (1919), 21 Q. P. 

R. 171. 



Idliel — Aetion against newspaper 
eompany — Advantage of want of 
notl e e A v er ment in plea — Denial «^ . 
R. S. O. [1914] e. 71, aa. S (1) and 15 
(1).— By s. 16, 8.-8. 1, of the ''Libel and 
Slander Act" (R. 8. O. [1914], c. 71), the 
defendant, in an action against a newspaper 
company, is not entitled to take advantage of 
the want of notice required by s. 8 unless tiie - ^, » -^ 
name of the proprietor and publisher is stated 17uS 
at a specified place in the paper. In a case 
in which there was no proof that the name 
was so stated : — Held, reversing the judgment 
of the Appelate Division (43 Ont L. R. 218 ; 
43 D. L. R. 468), that the failure of the 
plaintiff to allege non-compliance with the 
requirements of 8. 15 (1) in his reply to a 
plea setting up want of notice is not an ad- 
mission of the fact of such compliance. — 
HMj also, that under the practice in Ontario, 
even if the defendant by his plea allegee soeh 
compliance, the same is not admitted by the 
absence of denial in the replieati< 



Dingle and World Newspaper Com- 
pany (19191, 57 S. G. R. 573; 46 
D. L. R. 226 [S. Ct. Can.— Ont]. 

Froaisaorj note — Forgery of in- 
dorsement^ — ^Bnrden of proof — ^Walfw 
— O. C. 1053. 1064, 1727; R. 8. 0. •• 
lis, a. 49. — Where, on action on a prom« 17&4 
issorj note* the defendant pleadB his alleged 
endorsement is a forgery, the burden of proof 
to the contrary rests upon plaintiff. — Silence 
to answer letters of the holder of the note was 
not, in the circumstances of the case, waiver 
of his right to set up the forgery. 

KeUnor v. RoUnson (1918), 24 R. 
L. n.s. 497 (Que.). 



n. 3. Set <Nf. 

Damages arising f root same eontraot 
— ^Plea of set-off or eross-denuuid — O. 
P. ISS, SI 7. — Damages canaot be pleaded 
as set-off when they result from facts which 1 7gg 
might ground a claim of the defendant against 
plaintiff for a certain sum of money, though 
the origin of such claim spring from the 
contract which is the basis of the principal 
suit. [See 1751.] 

Landry v. Auger (1919), 21 Q. P. 

R. 42. 



II. 4. Demnrrer. 

Useless aTerments — Hew to soeh 
tkeir rejeetion — G. P. 165. — It is by de- 
murrer and not by motion that the rejection 
of useless averments from the issues should 
be sought. 

Cote Y. Eoremeni (1919), 21 Q. P. 

R. 56. 
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in. Beply. 

Snit for work done, ¥nt not entirely 
deliTered — Reasons for delay — Offer to ^rrtrrr 
deliTer wliole work upon paynient of if Of 
kalanee of priee — Plea arerring f^l- 
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nre to eomplete woA — Answer ez- 
plalttinc Bneh f ailmre — ^Motion to ve-* 
Jeet It— Answer thereto — O. P. 198, 
214. — Where a plaintiff crues for the re- 
covery of the balance due him for the mann- 
factnre of certain articles and states his 
readiness to deliver the balance of the order 
npon payment of the balance of the contract 
price, may, b>r his answer, and without add- 
ing to or contradicting his statement of claim, 
arer the reasons which justify delay in de- 
livery and establishment why the defendants 
cannot, before delivery thereof, pay the value 
of the things not delivered, aer to which they 
are obligated.*— Such averments will not be 
dismissed upon motion, but the defendants 
will be permitted to file a special reply to 
such averments. 

PauHci V. Leclaire (191d), 21 Q. 
P. R. 253. 

Answer to plea — Prayer differing 
from tliat in deelaratloii. — Desrarrer or 
aetlo]i--C. P. ltd, 522— Oosti.— Where 
a plaintiff claims a sum of money, and the 
plea avers that the amount has been paid 
I^KR ^ plaintiff's insurer, the answer to plea 
^^ cannot embody the statement that action was 
taken with the consent of the insurer, and 
that any payment made to him will satisfy 
plaintiff, such prayer differing from that of 
the statement of claim. — It is by motion 
and not by demurrer that such averments 
should be attacked; but the demurrer will 
be maintained with costs of a motion. 

Deettrp v. Monirm^l Trafnfoav$ Co, 
(191l>), 21 Q. P. R. 1. 



XV. Sxeeptioafl. 

Aetion npon assumpsit — Failure to 
file aeeount — ^£xoeptlon to tke fom& — 
C. P. 123 1 4 Geo. v. e. 70. s. 2* — ^A. suit 
upon an assumpsit will be dismissed uw>n 
exception to the form if the account is neither 
deposited with the fiat or attached to the 
writ of summons. 

Roes^eX Company, Lid, v. Perlo 
(1919), 21 Q. P. R. 281. 

Action in deelaration of hypotkoe — 
Summary proeednre — ^Ezeeption to the 
form — Ajaendment — Costs. — ^An action 
in declaration of hypothec is not summary. 
Upon exception to the form the plaintiff may, 
the Court sitting, seek to amend by striking 
out the words " summary procedure ** and 
he will then be condemned but to the costs. 

Leoault v. RohiUard (1919), 21 Q. 
P. R. 193. 

Absenee of prayer — ^Prejndiee— Costs 
— C. P. 105, 113, 123, 174.— An excep- 
tion to the form for lack of a prayer to the 
conclusions to a statement of claim will be 
maintained, but without costs since there has 
been no prejudice. 

Dbrion V. Gercais (1918), 25 R. L. 
U.S. 30 (Que.). 
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Defendant designB^ted by initials — 
Ezeeption to the form — Prejndiee — 
C. P. 174. — ^An exception to the form based 
upon the fact that defendant has been desig- 



nated by initials and his surname, will be 
rejected without costs if prejudice be not 
averred, and a motion to amend will be 
granted with costs. 

PauUn V. Ro9€9€au (1918) , 20 Q. P. 

B. aoD. 



VI. General Knles of Pleading. 

Aetion in damage*— PlaintiiTs 
speetaUIity. — Upon desrarrer certain words 
reflecting upon plaintUfs reputation were de- 
leted from Uie plea. 

Peloquin v. Planie (1918). 20 Q. 
P. R. 287. 
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Bill of exehanse — ^Denial of — ^ — 
tnre — Affidavit — ^Presumption — C. C. 
1222, 1223| C. P. 208.--The denial of 
the signature to a bill of exchange should be 
accompanied with an affidavit. In default 
of this formality, the defendant win not be 
admitted to prove by parol evidence at the 
trial the falsity of his ^gnature. (Reversing 
20 Q. P. R. 244.) 

BUUs V. M^ihieu (1918), 56 Que. 
S. C. 8. 

Claim for demnrraffe — Tke Bailway 
Aot. — It is not necessary in an action by 
a carrier for demurrage under the Railway 
Act to plead a refusal or neglect for payment 
on demand. 

CanadOan Paeifie Railwap Oompw^f 
V. Ifwrihem OoiMn^roial Company, 
[1919] 8 W. W. R. 78 (Sask.). 

ETooation — Date npon whiA it 
shonld be flled— C. P. 1130.— A defend- 
ant who has pleaded to the actieii cannot 
evoke it. 

8t Maurice v. Chartrand (1919), 
21 Q. P. R. 286. 

Embarrassinit. — ^WhUe a paragraph of a 
defence which denies each and all of the alle- 
gations contained in certain paragraphs of 
the statement of claim is not m compliance 
with Rule 305 of tiie King's Beach Rules, it 
is not one which should be struck out as em- 
barrassing. — Where in an action to recover 
the amounts of cheques issued by the plain- 
tiff, paid by the defendant bank and charged 
to the plaintiff, the defence alleges that the 
proceeds of the cheques went to persons to 
whom the plaintiff owed money and the 
plaintiff received credit therefor, tiie plaintiff 
is entitled to particulars of the cheques which, 
it is alleged, were paid to such persons and 
the dates and items of said indebtedness ; and 
where the defence alleges that the endorse- 
ments, if not made by the payees, show that 
they were not so made and that the plaintiffs 
by acknowledging, without objection, the cor- 
rectness of the payments thereunder so rati- 
fied such endorsements, the plaintiff is entitled 
to particulars of the dates of such acknow- 
ledgments. A paragraph of a defence to such 
an action which sets up that the endorse- 
ments if not made by the payee were made by 
tiie plaintiff or its agent, or at its or his re- 
quest, is in violation qf Rule 329, and should 
be struck out, but if, instead of applying to 
have it struck out, the plaintiff asks for par- 
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ticalars, showing which of said cheques are 
alleged to have heen endorsed by the plaintiff, 
or the plaintiff's agent, or at the request of 
the plaintiff or its agent, such particulars 
. should be furnished by the bank, even though 
the cheques have been returned to the plain- 
tiff by the bank ; and where the defence al- 
leges fraud, the plaintiff is entitled to par- 
ticulars of such fraud ; and if it is alleged 
that the plaintiff agreed that the bank was 
not to be responsible for forgeries, the plain- 
tiff is entitled to particulars of said agree- 
ment; but where the defence alleges that all 
the cheques were issued to fictitious persons 
on fictitious transactions, the plaintiff is not 
entitled to particulars showing which of said 
cheques are alleged to have been payable to 
fictitious persons and what transactions are 
alleged to have been fictitious. 

Dom. Elev, Co. v. Union Bank of 
Canada; Dom. Elev. Co. v. Can. 
Bank of Commerce, [1919] 3 W. 
W. B. 979 (Man.). 

Fraud Charged As*iAst Ezeentora — 
Failure to prove t See 035. 

Husband and wife — Homestead — 
Statutes — ^Aot RespeetinK Homesteads, 
e. 20 of 1015, amended by e. 27 of 
1016 — Aetion by wife to set aside 
lease on bomestead — ^Motion to stvibe 
ont elaim beoanse statnte not pleaded 
and no snob relief provided, dismissed. 
— In bringing an action founded upon a pub- 
lic act of the province, the plaintiff need only 
allege such facts as bring him within its pro- 
visions and it is not necessary, though desir- 
able, to set out the statnte relied on. — In an 
action brought by a wife to set aside a lease 
made by her husband to defendant to which 
she was not a party, defendant's motion be- 
fore the local Master to strike out the state- 
ment of claim as not pleading an Act Respect- 
ing Homesteads, relied on, or as claiming 
relief not provided by the statute, was dis- 
missed. 

Ratner v. Vicker, [1919] 1 W. W. 
R. 631 (8ask.). 

Irreimlaritj in snnunons — Plea to 
merits — ^InseHption in law^ (demnrrer) 
— O. P, 164,^105^ 170.— klrregulariHes 
of summons are not subject for plea to the 
merits, and an averment in that sense will be 
denied upon inscription in law (demurrer). 

Thouin V. Play fair (1915), 20 Q. P. 
R. 368. 



Matters of evidenoe not to be 
pleaded. — Under the present system of 
pleading in New Brunswick, it is not neces- 
sary to allege matters which are strictly 
matters of evidence. In an action against 
a former Premier of the province, for cor- 
ruptly receiving a secret commission while 
1770 Premier, and in receipt of a salary from Hiar 
Majesty and acting as agent for His Majesty 
— it is sufficient to alleged that the defendant 
acted as agent for His Majesty, and that as 
such agent he received sucb secret commis- 
sion ; it is not necessary to set out that he 
was agent of His Majesty. Held, that the 
allegations in the statement of claim set out 
in the judgment were sufficient. 

The King v. Flemming (1919), 47 
D. L. R. 321 (N.B.). 
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Prolixity — Hot embarrassing or de« 
laying fair trial. — Mere prolixity in plead- 
ing, not such as will embarrass or delay the 
fair trial of an action, does not warrant the 
striking-out of any portions of it. — In an ac- 
tion for conversion as a result of fraudulent 
negotiation of a bill of lading of plaintiff's 
goods, the allegation, after alleging forgery, 
of a conviction of said forgery, is not an em- 
barrassing pleading and should not be struck 
out. Semhle it is not irrelevant or imma- 
terial. 

Graham et al. v. Canadian Pacific 
Railway Company et al., [19191 
2 W. W. R. 544 (Man.). 

Regnlations of a oonipany — ^Inscrip- 
tion in la'w — Deninrrer. — In an action in 
damages against a tramways company, plain- 
tiff may allege the rules and regulations of 
the company in matters affecting the safety 
of persons using the streets. 

Hercovitch v. Montreal Tramtoaya 
Company (1919), 21 Q. P. R. 232. 

Sale — ReooTory of price paid — 
Oniission to allege deliTory — O. O. 
1203; O. P. 123.— The seller, seeking to 
recover the purchase price, must allege and 
prove delivery. — ^A plaintiff cannot complete 
his action in his answer to plea. 

Royal Paper Box Co. v. Drummond" 
viOe Match Co. (1919), 56 Que. 
S. G. 259. 

Unneoessary bmt ndt embarrassing. — 

Although there may appear in the pleadings 
matters which are unnecessary and superflu- 
ous, if they are not embarrassing, an applica- 
tion to strike them out wUl be refused. — ^A 
Court of Appeal will examine more carefully 
the reasons and pay more attention to the 
pleadings, and examine them more narrowly 
to see if any harm has been done by the 
rejection of the pleadings than in a case 
where the Judge below refused to strike them 
out 

Wellington Colliery Company, Lim- 
ited, and Eaquimalt d Nanaimo 
Railway Company v. Pacific Coaat 
Coal Mines, LhnHed (1919), 25 B. 
C. R. 206. 

Pleading Statnte of Limitations s See 
1088. 
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VH. striking ont or Amending — 

Praetiee. 

Action for dower against ezeontora. 

— ^Application of plaintiff at close of trial for 

leave to amend by adding a new elaim — 177 'J 

Amendment allowed on terms — ^Directions for ■ ■ ^ 

trial. 

O'Connor v. FHggerald (1919), 16 
O. W. N. 70. 

Additional answer to plea — Faets 
arising sinoe Joinder of issue — ^Pertin* 
aney of— O. P. 100.— Facts not flowing 177fi 
from the issues as joined, though tending to 
vary or supplement the suit will not be ad- 
mitted into the record by additional pleadings. 

Demera v. Frechette (1918), 20 Q. 
P. R. 295. 
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Amendment near eloee of triaL — 

Plaintiffs brought action to set aside a judg- 
ment obtained against them by defendants in 
a former action for contribution in respect of 
certain costs of legal proceedings incurred by 
defendants as trustees on their behalf. The 
trial Judge (Simmons, J.) found that plain- 
tiffs did assume a liability for a share of the 
costs as sued for in the former action, thus 
finding against them on the issues raised by 
the pleadings, but at the close of the evidence 
for the defence near the end of a long trial he 
allowed an amendment pleading, and subse- 
quently gave plaintiffs judgment on the 
grounds, that the said costs (for a share of 

1777 ^^^^ ^® found plaintiffs had been originally 
liable as aforesaid) were a joint debt and 
plaintiffs were discharged by defendants' set- 
tlement with and release of certain other par- 
ties against whom also defendants had at one 
time claimed payment, and further that de- 
fendants, being trustees, had received certain 
moneys on account of the trust for which 
they had not accounted. The Appellate Divi- 
sion reversed this decision on the ground that 
at that stage of the trial such amendment 
should not have been granted (especially as 
the same was objected to) and in any case 
the evidence did not establish the said 
grounds. — Per Beck, J. : The case is one of 
agents asking exoneration and contribution 
from their principals. Such obligation of 
principals is not, strictly speaking, that of 
contractors. It is one which was raised by 
the Court of Chancery and ultimately recog- 
nized by common-law Courts on the principle 
of an implied contract; but it always re- 
mained an obligation based on equity to do 
what was just in the circumstances by way of 
exoneration and contribution. There is no 
reason in justice nor in law why the release 
of one co-principal should release another co- 
principal from his obligation to exonerate 
and contribute to the extent to which he 
would have been ultimately liable had the one 
co-principal not been released. 

Mjolowany ei oZ. v. Paaemko, [1919] 
1 W. W. B. 553 (Alta.). 

Action in damaKea — Demurrer. — ^En- 
quiry cannot be had as to why a suit has 
been taken. Thus, in an action in damages, 

1778 an averment in the plea that the plaintiff's 
action is solely vexatious, " malicious and 
with the sole purpose of blackmailing the 
defendant," will be ertruck out upon demurrer. 

Jeannette v. Trvdeau (1919), 21 Q. 
P. B. 285. 

Amendment to ans^rer — ^Motion for 
detnila — ^Details rejected — C. P. 515. — 

The details furnished, in obedience to a rul- 
ing of the Court, ordering such details as to 
a proceeding of record, does not constitute 
an amendment to such proceeding. — An 
answer to plea may be amended, without the 
permission of the Court, so long as an 
answer thereto has not been filed even after 
the service of a motion for details upon 
which a ruling has been made. 

R<kndeau v. Mignauli (1912), 21 Q. 
P. R. 70. 

Amendment — Interest — Incidental 

-ir7oA demand— O. P. 215, 513, 516. — The 

lloU omisfidon to demand interest may be the 

ground for an amendment to the statement 



1779 



of claim, but cannot give rise to an incidental 
demand. 

TiUi v. Grand Trunk Ry. Co. 
(1919), 21 Q. P. R. 96. 

Compensation — Olainis anterior to 
■nit — Opposition — Debt easily liquid- 
ated — Inaeription in law — C. O. 1188; 
C. P. 217, 645. — ^A defendant may meet 
the action on its own merits. Afterwards, 
he may set up, by way of opposition, counter- 
claims which he might have pleaded to tbe 
suit at law. An inscription in law (de- 
murrer) to such opposition will be dismissed. 
— An account for advertising in a newspaper, 
of few items, being easdly proved, may be 
pleaded as set-off. 

Wiseman v. Eagle Publishing Co, 
(1919), 56 Que. S. C. 464. 

Contract — Oon&miasion — Ploadlnn 
— Amendment of* — An application for 
amendment of the pleadings during the course 
of the trial should be either granted or re- 
fused at once, and when granted, the appli- 
cant should be required to put in his amend- 
ment in writing forthwith. — When the jury's 
answers to questions are so insufficient and 
vague that it is apparent they were confused 
when answering them, and their meaning is 
not sufficiently plain for judgment to be en- 
tered upon them, a new trial will be ordered. 

Sawyer v. MiUett (1919), 25 B. G. 

R. 193. 

Deed attaeked on the cronnd of 
frand — -Fraud not found at trial — ^Deed set 
aside for improvidence — Amendment not 
asked for or made at trial — Amendment made 
by Appellate Conrt nuno pro tunc — Rules 
ia3, 186— Costs. 

McCartney v. McCartney (1918), 
15 O. W. N. 210. 

Ezecntors and administrators — Plead- 
ings — Defendant sued as executrix before 
probate but subsequently taking out probate 
— Objection to action over-ruled. 

Canadian Bank of Commerce v. 
Francis, [1919] 1 W. W. R. 624 
(Sask.). 

Filing of enliiliitfl — Foreclosure froni 
), P. 157, 206. — ^A plaintiff who, in 
obedience to an order of the Ck>urt, files his 
exhibits and gives notice therefor, cannot 
afterwards foreclose the defendant from plead- 
ing without permission of the Judge. 

Beviliaoq%^ v. Co-Operative Funeral 
Society (1919), 21 Q. P. R. 170. 

Homestead Act (8) — ^To Plead: See 535. 
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IicaTO to amend — ^Aetion on eoTonant 
— ^niesal consideration — ^B. 8. O. 1006, 
c. 115, •• 20. — On an application to amend 
the defence, where it appears that an argu- 
able question has been raised by the proposed 
amendment, the application should be granted. 

Woods V. Forsyth (1919), 25 B. C. 

R. 427. 

Frand — To Plead: 8ee 802. 

Statement of claim — ^Aetion hw liqui- 
dator on bebalf of eompany in liquida- 
tion — Position of liquidator — ^Assertion of 
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cause of action by liquidator as representio^ 
shareholders and debenture-holders — [15 O. 
W. N. 446, considered]. 

Skene and ChrUHe y. RayiU Bank of 
Canada (1919), 25 B.C.R. 456. 

Vnneoessary Pleadiasi 8e« 58. 

Statement of olaim ideatleml witk 
eovnterolalm in Another action — 
Almse of process of the Oonrt, — Plain- 

•tiflTs statement of claim was struck out as 
being an abuse of the process of the Court 
because the relief claimed was the same as 
his counterclaim in another action between 
the same parties. 

Kyhich T. Manffus (Bank of Hamil- 
ton, Garnishee), [1919] 3 W. W. 
R 532 (Alta.). 



POLICE. 

See Municipal Law Cases : 15S4, 1612, 1613. 

Police Constables Appointed by Rail- 
way: See 1872. 



POLICE VILLAOES. 

See MuNCiPAL Law, I. 5. 



POSSESSORY actions. 

EJeetmemt — ^Aetion by varty elaiat- 
ins nnder tptmrnt faon Grown — ^Effeet 
ofnant as against varty in yo s se s s i on* 

— ^The Grown granted to plaintiffs a lot of 
land in the possession of defendant and of 
which defendant and his predecessors in title 
had been in continuous and undisturbed pos- 

1 fTon >^wion for a period little short of sixty years. 

1 iOt7 — Held (distinguishing the case of Etnmer- 
eon V. Uaddison (1906), A. C. 569), that 
plaintiff could not recover in eiectment 
against defendant in the absence of a judg- 
ment of intrusion. — Qutere, whether, al- 
though defendant had not acquired a title 
under the statute jof limitations as against 
the Crown, actual adverse possession of more 
than twenty years was not good as against 
plaintiff. — Russell, J., dissented. 

Waleh V. Smith et al. (1919), 52 
N. S. H. 375 ; 43 D. L. R. 648. 

Contraet — Family arrangement — Exe- 
cuted agreement — Conveyance in breach of, 
set aside — ^Repayment of amount of incum- 
1T90 brance discharged by grantee — Lien for — ^Dis- 
missal of action for recovery of land. 

Mi^ae V. Molnipre (1919), 17 O. 
W. N. 167. 

Proof of possession — Onttini; bay — 
Allnvion — Fronting proprietor — Grown 
—Ownership— C. C. 420, 421, 427.— 

The admission of a defendant, in a suit for 
1*701 PO^'^^^^o^ o^ land, that the plaintiff cut 
il«7i hay off the land within the previous two 
years, is sufficient to sustain plaintiff's action. 
— Where there are bounds clearly defined, it 
is not necessary, prior to a suit to recover 
possession of land, to determine the limits 
of the land in dispute. — A^liere the land, 



fronting upon a navigable river, is flooded 
regularly every year, the owner thereof is 
not to be denied nis rights therein as against 
the Crown. — Alluvion is not to be found in 
favour of neighbouring proprietors if the 
effect of the floodings has not been to form 
a new bed for the river. 

Traveray v. Biba4$d (1918) » 66 Que. 
S. C. 482. 

Sanction not to allo^r aeonnnlation 
of sa^rdnst and otHer forest refuse — 
Pnblio domain — Boundaries in default 
of boundary marks — Damagres, — ^The ac- i 700 
cumulation of sawdust and other forest re- *■- • *'^ 
fuse upon the land of a neighbour is proper 
subject for an action in damages. — An action 
in denial of plaintiff's right could have been 
taken by the defendant. The land in ques- 
tion is doubtless part of the public domain, 
but the long possession of plaintiff would 
justify him in resisting encroachments by 
third parties. — ^The proof of damages, being 
quite unsatisfactory, nominal damages will 
be given. 

Cim4)n T. Bow^hard (1919). 25 R. 
de J. 309 (Que.). 

< Line diteli — Enoroaekment — ^Aetion 
to reeoTer — Surrey — O. P. 891, 1064. — 

In a possessory action the <3ourt may, in „ €% 
order to clear up the situation, order any 1793 
proceeding which may be necessary or use- 
ful to that end. — ^Where, in the cleaning out 
of a line ditch, land has been encroached 
upon, the ov^ner of the latter has the right 
to recover possession thereof under a judg- 
ment of replevin. 

Larose v. Chantal (1919), 55 Que. 
S. C. 640. 



Mdewalka— PuUie domain ^ Poi 
sion*^. P. 1064.-— Where a sidewalk is 
built upon the public domain and is in part •■ rjr\^ 
destroyed by a neighbour no possessory ac- •■ 1 «^4 
tion will lie. — ^Where possession is certain 
and determined, though there be no bounds, 
an action in possession will lie. 

Seffuin v. Turenne (1919), 25 B. L. 
n. s. 453 (Que.). 



POUND BREACH— RESCUE. 



POWER OF ATTORNEY. 

Interpretation of power of attorney 
— Redrese agrainst mandatary^ — ^In the 

circumstances of the case, the power of at- X795 
tomey was sufficient authority for the bank 
to pay D. on his cheques the whole or part 
of the amount deposited with it. 

Rohidouw V. Royal Bank of Canada, 

1918, 25 R. de J. 66 ; 44 D. L. R. 

765. (An appeal to the CJourt of 

Kingr's Ben<;^ is now pending.) 



POWERS. 

See Wills, IX. 
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PBACTIOE. 

II. &• 973 — JjBjime of year after last pro- 
17QA ceeding — Notice of intention to proceed— -No- 
'^'^^ tice by letter. 

Bird y. Oreeiihow, [1919] 2 W. W. 
B. 320 <B.C.). 

▲pplio»tion by way of ohamber auat- 
17Q7 ''^^*'''* — Firat step in proceedings — Neces- 
1.1 9 § gity for summons to be sealed. 

In re Chid d B, Vancouver, [1919] 
2 W. W. R. 249 (B.C.). 



PRINCIPAL AND AGENT. 

I. Tlie BeUtion [1798]. 

n. Oompeteaey of Partloa [1799]. 

'^L daaaea of Aceats. 

IV. Formatioii of tbe Goatraot of 
Ageney [1800-1802]. 

v. AntHorlty of Acent [1803- 
1815]. 

in. Belesatiom. 

Vn. RatiiLoatloa [1816, 1817]. 

VJLlL Relatloiia Betwoon. 

1. Pbincipai. and Aoent. 

(a) Agenfa Riffhts againsi Prin- 
cipal [1818-1833]. 

(b) PrinoipaVa Rights against 
Agent [1834-1837]. 

2. Principal and Third Parties. 

(a) Contract [1838]. 

(b) Tori. 

3. Agent and Third Parties. 

(a) Hi$RighU. 

(b) Bi$ LiaMlities [1839]. 

IZ. BwactloA and TenBlm»tioa of 
Agoaoy [1841]. 



[Cleaogral Oro — Befe: 



] 



Bvokova [297-800]— Power of Attov- 

[tation. 



Mviielpal (Mayor), 1571, 1572; 
(Oonndllor), 1573. 

BoToeatlons 8oo 1841. 



Z. Tbe BoUtlom. 

8alo — Brinolpal and acmt — Joint 
propziotoro— €. O. 1105, 1716, 2260, 
1105. — Where several joint-proprietors of a 
building gave the management of it to one of 
1798 themselves who buyer coal for heating pur- 
poses, the other owners are jointly and sev- 
erally answerable, as his principals, for the 
price thereof. 

Oohen ▼. Kalmanoviteh (1919), 26 
R. L. n. 8. 464 (Que.). 



II. Competenoy of Parties. 

Donble mandate — ^Real estate agent — 
Oonunission — EzolianKe — Isnnioral 
oontract — C. C. 989, 1200, 1710.— One 

person cannot act as the agent of two others 
in an exchange of land. 'Ae Ourt is bound 
to take cognizance of this fact, even if not 
pleaded. 

Cote V. Detoumay (1918), 25 R. L. 
n. 8. 63 (Que.). 



IV. Formation of the Oontraot of 



Hiringp of servioes — Agenoy — ^Fore- 
man — IdaUUty of — O. O. 1700, 1710. 

— tA workman, engaged as such, but charged 
•by hisp master with overseeing other work- 
men is not answerable for their acts. But if 
charged with the purchase of goods, he be- 
comes agent for that purpose, and is answer- 
afble to his master if he deceives him to the 
benefit of the seller of the goods. 

8t. Amour v. Meunier (1919), 25 
R. L. n. s. 387 (Que.). 

Taeit a«enoy — Sale of land — Com- 
mission — ^Partnership — Aooonntinc — 
Good faith— €. C. 1701, 1713, 1842.— 

Where a person, on request, submits to the 
inquirer a list of properties for sale and, 
upon further request, secures an option upon 
one of them from the owner tbereot, there is a 
tadt agency conferred upon the person acting 
as intermediary. — If, subsequently, a partner- 
ship is formed by the intermediary and the 
purehaaer and others to develop the land so 
bought, the intermediary must account for 
any commission he may have received from 
the seller of the land. 

Crotcn Real Estate Co. v. Mack 
(1919), 25 R. L. n. s. 292 
(Que.). 

Taoit agrenoy — Hypothec — Radiation 
of res Judicata — Third holder — O. O. 
1241. — The undertaking of a seller of land 
to secure the discharge of a mortgage thereon, 
is a tacit mandate from the purchaser to the 
seller to take legal proceedings to that end. — 
A judgment determining the amount of money 
required to complete a house purchased by 
the plaintiff, and which the seller had under- 
taken to complete and for which purpose, as 
security, he had given a mortgage upon a 
piece of land belonging to him, is res judicata 
as to the amount of such money as against 
the possessor of such piece of land, and the 
plaintiff may sue the latter for the recovery 
of such sum. 

Forget v. Bavard (1919), 66 Que. 
S. C. 91. 

Authority of agrent to sell land — The 

plaintiff, dn June, 1918, made an offer to the 
defendant D., as agent for the defendant L., 
to purchase land of L. for 95,<)(M), and with 
the offer paid $200 to D. as a deposit. In an 
action for the return of the $2!00, the offer 
not having been accepted, the trial Judge 
found: that L., in May, 1917, gave D. written 
authority to sell for $5,000, and that that 
authority was not expressly revoked? if re- 
voked by lapse of time, It was revived in 
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the arpidng or summer of 1918, when L-^J" 
structed D. to procure a purchaser for $5,000 ; 
that L., when approached by the plaintiff, 
sent him to D. and told him to make an 
offer through D. ; that D. procured from fte 
plaintiff a written offer to purchase at $5,000, 
paying part only in cash, and that offer was 
refused by L.; that D. obtained from the 
plaintiff a second offer to pay all cash, and 
this L also refused: — Held, upon appeal, 
adopting these findings, that D. had authority 
to receive an offer, and, as the making of a 
deposit was a part of that offer, bemg in 
the nature of an earnest and guarantee for 
fulfilment, D. waaf not going beyond his autii- 
oritv in receiving it— HaU v. Bumell [1911] 
2 Ch. 5J51. and International Sponge Import- 
ers, Limited v. Andrew Watt d Sons, [1911] 
A. C. 279, applied and followed.— The plain- 
tiff was entitled to recover his deposit; and 
he was justified in suing both principal and 
agent, for L. had expressly repudiated D.*8 
right to receive the money, and the plaintiff 
180^ might well be in doubt as to his rights. — 
As between L. and D., the latter was entitled 
to retain Ms commission out of the $200; 
he had done what L. wished him to do, and 
she alone was to blame for the sale falling 
through. — ^D., not being obliged to sue for 
his commission, was not affected by s. 13 
of the Statute of Frauds, as enacted by 
6 Geo. V. c. 24,« s. 19 : the contract to pay 
commisedon was a good agreement, though, 
if not in writing, unenforceable by the Court 
(af. 13) : the Court had not to enforce it, but 
to decide wheUier what was done with the 
deposit as between the defendants was justi- 
fied. — Before action, D. had sent to L. a 
cheque for the amount of the deposit, less his 
commission/ and L. had refused to receive it : 
— Held, that the plaintiff was entitle^ to 
judgment against Jj. for the $200 and costs 
of the action : that L. was entitled to judg- 
ment against D. for the $200, less com- 
mission ; that D.'s costs of the action should 
be paid, not by the plaintiff, but by L. ; and 
that L.'s appeal from the judgment should 
be dismissed with costs. — Judgment of the 
County Court of the County of York, af- 
firmed. 

Silverman v. Legree (1919), 45 O. 
L. R. 107 : 47 D. L. R. 713 ; 15 O. 
W. N. 278. 

Agent selling wheat — Instmeted to 
sell at once — Sale Impossible beeanse 
wheat in transit. — Wheat held by de- 
fendants for plaintiffs was on plaintiffs* order 
1804 shipped by defendants from Moose Jaw to 
Port Arthur.. Plaintiffs telegraphed instruct- 
ing defendants to sell at once. Defendants 
wrote saying that until the cars arrived at 
Port Arthur they were unable to sell. They 
at once, however, tried to sell and after ten 
days did so. Held, they were justified in 
selling at the price then obtainable and with- 
out receiving further instructions. 

Jackson et al. v. Saskatcketoan Co- 
Operative Elevator Company, lAm- 
ifed, [1919] 3 W. W. R. 572 
(Sask.). 

Agent's dntj — Selling on instmo- 
tions thongh market bad broken. — In- 

1806 structions by an owner of wheat to his agent 
to " sell " without more, means '* sell as 
soon as possible " unless there is something 



in the circumstances or the custom of a 
particular trade known to both parties to 
give the words a different meaning. Where 
instructions to sell (without stipulating any 
price) were given after the dose of the 
market on May 3, the agent was held justi- 
fied in selling without further instructionsr 
at the opening of the market on May 4, though 
the market had broken by reason of the Grain 
Exchange having withdrawn option trading 
and the possibility of the Government fixing 
the price. 

Oearhart v. Quaker Oats Company, 
[1919] 3 W. W. R. 888 (Sask.). 

Contract — Bale — Real estate — 
Conditional optica — ^Expiration of do* 
lay — Commission — ^Art. 1082 O, C. — 
Art. 1176 C. H. — S. save to G. an cation 
to purchase lots for $395,176, and promised 
to pay him a commission of one per cent, if a 
sale was effected ** during the currency of the 
option , . . and not otherwise." Witiiin 
the time limit, C, at the request of S., named 
as the purchaser of the property one D., who 
had himself made arrangements to sell it to 
M. for $425,000. On the last day of the op- 
tion, as M. declined to execute his undertak- 
ing, D. refused to sign a draft deed of sale 
and the transaction fell through. Three weeks 
later S. sold the property to M. on terms simi- 
lar to those under which it was to be sold to 
D. C. then claimed from S. $3^51.76, be- 
ing the commission of one per cent, on the 
price of sale. — Held, Davies, C.J., and Iding- 1806 
ton, J., dissenting, tliat, under the law of the 
Province of Quebec, a conditional obligation 
fails when the condition itself fails; and 
when a term is fixed during which the condi- 
tion must be accomplished, the obligation 
ceases if the condition is not accomplished 
during the term. — Per Anglin, J. — When time 
is made of the essence of a contract, strict 
compliance with the stipulation is exacted 
under the English equity system as well as at 
common law. — Per Anglin, Brodeur and Mig- 
nault, JJ. — On a question arising under Que- 
bec law, a decision rendered according to the 
rules of the English law should not be relied 
on unless it appears that there is no differ- 
ence between the two systems of law in re- 
gard to the subject matter. BwvkeU v. Ooto- 
He, [1910] A. C. 614) and StraUon v. 
Vachon (44 Can. 8. 0. R. 395), distinguished. 
— Per Davies, G.J, dissenting — ^The relation 
of M. as purchaser from S. was brought 
about by C. ; and S., by directly dealing with 
M., even after the expiration of the stipulated 
delay of the option, waived the time limit and 
adopted the contract negotiated by G. within 
the stipulated time. S., having taken advant- 
age of C.'s work as its agent, cannot repudi- 
ate its liability to pay the agreed commission. 
Burchell v. Gotorie ([1910], A. C. 614) and 
Stratton v. Vachon (44 Can. S. C. R. 395), 
followed. — Judgment of the CJourt of King's 
Bench (Q. R. 27 K. B. 433), Davies, C.J., 
and Idington, J., dissenting, affirmed. 

Colonial Real Estate Co, v. La Com- 
munaute Des Soeurs de la CharHe 
de L'Hopital 06n6ral de Montreal 
(1919), 57 S. C. R. 585; 45 D. L. 
R. 193 [S. Ct. Can.— Que.]. 

General antbority — Idmited antli- ^ amrr 
oritT — ^Affirmation — Aooeptanee of part loOl 
— Onstom. — The agent of the defendant 
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company hired the plaintiifs, giving them a 
written memorandum, signed by the agent, 
which stated that he had hired the plaintiffs 
"at $3.00 per day. Can go on dead water. 
Straight time/' telling the plaintiffs that 
"straight time*' meant that they would re- 
ceive $3.00 per day from the time they left 
the railway until they were done driving. The 
authority of the agent was to hire men for 
stream-driving for the defendant company, at 
$3.00 per day. It was proved that a custom, 
well established and well known, existed in 
the locality in which the hiring took place, 
1 Qrk7 ^^^ ^^^ y^eie paid from the time when act- 
loUl ual driving commenced, receiving from that 
time full pay, with no loss of time, until the 
driving was completed, and this was what was 
understood by the term " straight time." — 
Held, affirming the judgment of Barry, J., 
that the agent^ authority was limited to hir- 
ing at $3.00 per day, according to the usual cus- 
tom, and that defendant was not estopped, 
by accepting the plain tiflTs services under the 
alleged contract, from disputing the plaintiffs' 
claim for wages from the time of leaving the 
train until actual driving work was begun, 
defendant having repudiated the agent's au- 
thority as soon as the terms of the contract 
were brought to its attention. 

Rop V. The Baini John Lumber Co.; 
Fisher v. The 8aini John Lumber 
Co. (1010), 46 N. B. R. 120. 



. — Asenoy — YmrftMtg terms 
•f poUey — HttUity — O. C. 1708, 
1704. — llnlessr under a general power of 
attorney to accept, issue, set aside or vary 
any policies issued by him, an insurance 
agent is without authority to do so; any 

1808 ^^^^^^ ^^o permits any so unauthorised 
agent to so act, forfeits all claims* against 
the company. — ^The fact that a person acts 
as intermediary between an insurance com- 
pany and an applicant for or holder of a 
policy, all final decisions remaining with the 
company, does not rest authority in such 
person beyond that of a mere agent. 

Courville v. Central Canada, etc, 
Ine. Co. (1918), 25 R. L. n. s. 
225 (Que.). 

Aceney — Loan — Timnsfer witli 
warranty — Extent of power of attorney 
—Waiver— O. O. 1703, 1704, 1730.— 

Under the clause cited from the power of 
attorney, the agent wasr without authority to 
borrow money for the principal ; but he had 
the right to transfer any claim and give all 
necessary guarantees. — So that the principal 
is liable for a claim due him by a third 

1809 P^''^ which the agent has transferred as 
^^^ warranty, with the further understanding to 

furnish and guarantee it, of a loan effected 
by him under the authority of the clause 
cited of the power of attorney. — ^When dis- 
charge from his duties, except under direc- 
tion of a notary appointed therefor by the 
princii^pl, is denied the agent, waiver by the 
notary will be presumed if he has officiated 
as such in drawing up title deeds assented to 
by the mandatary. 

Oabias v. Legault (1919), 28 Que. 
K. B. 426. 

Ostensible antliority — Estoppel of 
principal. — When a company so conducts 

A.D. — 1^ 



its business that a person who sells and de- 
livers goods to a branch office thereof on an 
order received from such office is reasonably 
led to suppose that the branch has authority 
to give the order, the company will not be 
permitted to escape liability for the purchase 
price on the ground that such branch office 
had no authority to buy the goods. 

Farm Products Limited T. Maoleod 
Fkmring MUU, Umited, [1918] 3 
W. W. R. 1035; 14 Alta. L. R. 
128; 43 D. L. R. 770. 

Payment of nortgac^-noneye liy 
vtortfpacor to eolieltor ostendlily ae^ 
ins for ntortcasee — ^Misappropriation by 
•oUeitor — Payment by cheque — Antliorily 
of agent to receive money — ^£Svidence — Hold- 
ing out — ^btoppeL 

Delory v. Guyeti (1919), 16 O. W. 

N. 57. 
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Sale of land— AntlMrity of 
Oonditiona as to time and priee — Bale 
after expiry of period — ^Variation Im 
terme — ^Elfeot — Agent's eompensation — 
Qnantnni meruit. — ^Defendant gave plain- 
tiff an option for the period of 60 days to sell 
defendant's land for the sum of $29,000, and 
agreed that plaintiff, in lieu of commission, 
should have any sum for which he, was able to 
dispose of the land over and above that 
amount. The terms of sale were to be cash, 
of which $16,000 might remain on mortgage 
at 6 per cent. — -Defendant failed to find a 
purchaser witiiin the time named, but sub- 
sequently put defendant in communication 
with parties who purchased the land for the 
sum of $35,000, but on different terms,' both 
as to the amount of cash and the amounts 
and times of payment — Held, that, on the 
expiry of the period of 60 days allowed plain- 
tiff to effect a sale, defendant was entitled to 
consider the matter at an end, and that for 
any services rendered by plaintiff after that 
date in connection with the sale of the pro- 
perty he was only entitled to be paid on the 
basis of a quantum meruit. — Held, also, that 
the sum of $2,000 paid by defendant was 
reasonable compensation for plaintiff's ser- 
vices, and that defendant's appeal should be 
allowed and plaintiff's action dismissed with 
costs. 

Ackles V. Beatty (1919), 52 N. S. R. 

Sale of pnlp wood — ^A^enoy — C. O. 
1730. — In the case, it is dear that Jacques 
was not the company's agent Plaintiff's 
action was against him, not against the de- 
fendant. 

Rousseau v. 8t, Maurice Lumber Co. 
(1919), 25 R. de J. 215 (Que.). 

Sale of goods — Agent making sale — 
Agreement as to commission — ^Underslanding 
of parties— Agent's authority. 

Nicholas v. Dumoulin (1919), 46 D. 
L. R. 687 (Sask.). 

Solicitor acting for syndicate — Auth- 
ority to permit part discharge of mortgage — 
Evidence — Finding of trial Judge — Appeal. 
[16 O. W. N. 223, ard.] 

MoOibbon v. Crawford (1919), 17 
O. W. N. 193. 
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VII. BatlfleAtlon. 

Osteasilile aireatri — RatlfleAttoa hf 
priaolpal •£ actn of — ^Friaolpal estop* 
ped froat doiijiBK rAtifloAtlo»-^ndc- 
mont — Satisf ftotfoa of. — ^In consideriiig 
whether a person is bound by the acts of an 
ostensible agent which are alleged to have 
been ratified, the distinction is to be observed 
between a ratification to be implied from 
conduct showing an intention to ratify and 
an estoppel to deny ratification, the case, that 
is, where, without a conscious intention to 
1 Q I A ratify, the so-called principal is estopped from 
lolO denying that his conduct must be treated as 
a ratification (Per Beck, J., Stuart, 'J., con- 
curring) . — In an action for a declaration that 
a judgment obtained by the defendant against 
the plaintiff has been satisfied, held that there 
was evidence to Justify the jury in finding 
that there was an arrangement made between 
the plaintiff and the defendant's ostensible 
agent whereunder goods were handed over to 
the defendant in satisfaction of the JudK- 
ment and that the agent's act had been rati- 
fied, or adopted by estoppel, by the defend- 
ant. 

McKay v. Tudhope Anderson Co., 

Lid,, [1918] 3 W. W. B. 094;; 

44 D. L. R. 100; 14 Alta. L. R. 

131. 

* 

Settins Aside of oontraot — ^Hnsband's 
sisnatiire aflLzed by liis wife — RatiHea- 
tioa of — Parol evideaee to ooatradiot 
wriUns-^C. C. 1234.— If he ratify it, a 
1817 writing signed by a wife with her husband's 
name is binding. Parol evidence is inad- 
missible to prove the contrary. — The receipt 
by the husband of advances made upon a 
contract signed by his wife without his auth- 
ority, but which was known to him, creates 
ratification of such contract. 

Tousiffnant v. Lemieum (1918), 28 
Que. K. B. 212. 



Vill. 1. (a). Asont's Biffbtri Asainst 

PrtaeipaL 

AKont*s eommiesioa on sale of ffoods 

— ^Travelling salesman — Agency agreement — 
IQ-fQ Construction— Commission on orders from 
lOlO persons in salesman's territory — Order from 

person from whom previous order obtained by 

salesman — Evidence — ^Findings of trial Judge 

— Appeal. 

Meade Y. Oeorge McLagan Furni- 
ture Co, (1918), 15 O. W. N. 
188. 

Aetioa by asent for eommlsslon on 
1819 sale of shares — Evidence — Onus — Special 
agi eement — ^Release. 

Fietden v. Jacques (1919), 17 O. 
W. N. 99. 

Asent's eommission on sale of Roode 

lft90 — ^Action for — Evidence — Failure to 
" ^ establish claim — Findinm of trial Judgu — 
Appeal. [17 O. W. N. 40, ard.] 

lAmhrie v. Qraham (1919), 17 O. 
W. N. 129. 

Agent's eommission en ezebanse of 
properties. — An agreement for the exchange 



of lands was on a printed form on one side of 
a sheet of paper, but in two parts, tiie one 
called the offer and the other me acceptance, 
the one being placed immediately above the 
other ; the lower part only was signed by the 
defendant, and the upper was signed only by 
the person with whom the defendant was 
making the exchange. The upper part con- 
tained a clause by which the person signing 
was to pay " the regular commission " ; and 
the lower part, idgned Iqr Che defendant, coii ^ qc%i 
tained the words : *' I agree to pay a commis- LO/aL 
sion on $26,000 at 2^^ per cent my property 
herein hentioned on execution of this agree- 
ment to T.E.D.," the plaintiff -.—Held, tiiat 
the agreement to pay the plaintiff a commis- 
sion did not satisiy the provisions of s. 13 of 
the Statute of Frands, as enacted by 6 
Geo. V. c. 24, s. 19, and amended by 8 Geo. 
V. c. 20, s. 58 ; for the agreement was not in 
writing separate from the sale agreement, 
and, ^erefore, an action for the commission 
could not be maintained. — Quwre, whether 
the enactment as amended required that the 
agreement should not be the same piece of 
paper as the sale agreement. 

Davie v. Begge (1919), 46 O. L. R. 
169; 17 O. W, N. 63. 

Agent for sale of land — Finding pnr- 
ol&aser — ^Transaotion broken off — ^Re- 
eoTorjr on qnantnni meruit. — Defendant 
employed plaintiff as agent to sell certain 
lands and equipment of cattle, horses, imple- 
ments, etc., and furniture, at a price on a 
basis of ^O an acre with a certain cash pay- 
ment Plaintiff found a purchaser who 
wanted the land alone but could not make a 
cash payment. Defendant and tiie purchaser 
came to an agreement for sale on crop pay- 
ments at $60 an acre, and signed an agree- 
ment prepared by plaintiff, whidi in view of 
the matters left unprovided for therein and 
the magnitude of the transaction the CTourt 
found to be crude and improvident but one ir>no 
from which the rights of the parties could be 182^ 
defined. Subsequently a more elaiborate 
agreement was drawn by defendant's solici- 
tor which because of certain onerous addi- 
tions therein for the protection oi defendant 
the purchaser refused to sign the transaction 
was broken off. — Held^ that by virtue of the 
agreement signed there was in effect a sale of 
which the plaintiff was the causa oa«Moa«, 
and he was entitled to payment for his ser- 
vices on a quantum meruit basis, but on ac- 
connt of the difference between the proposi- 
tion as listed with him and the terms of the 
signed agreement and the unsatisfactory char- 
acter of such agreement, he was awarded $500 
instead of $4,5t>0 his 5 per cent, commission 
claimed. — ^As regards the obligation of a ven- 
dor of land to his agent, the fact of the vendor 
and purchaser executing an agreement of sale 
is prima facie evidence of the purchaser's 
ability to carry it out. 

Bonnermann v. Bradley, [1919] 3 
W. W. B. 952 (Man.). 



Affont for sale of land — Pnrobaaer 
fonnd by onmer — Agent not entitled 
to oommission. — ^The work of an agent 
for sale of land for which he is to be remuner- 
ated by payment of the stipulated commia- 
sipn is the finding of a purchaser. In the 
absence of a special agreement that he is to be 
remunerated if he does not find tiie purchaser, 
the agent is not entitled to a commission 
where the owner sells to a purchaser whom 
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he himself has found. Where the owner found 
the person who subsequently purchased and 
interviewed him with a view of having him 
purchase the land, although the agent subse- 
quently spoke to the same person, the agent 
was not allowed the commlBsion. 

Barager v. WaUaoe, [19191 2 W. 
W. W. B. 858; S D. L. B. 168; 
12 Sbwk. L. R. dOl. 

Agent employed to do eertmia work 
for A eertain sum — Completion of 
work — ^Work useless — Blskt to roooTor 
amount a gi 'ood on. — If an agent is em- 
ployed to perform certain woi^ for an agreed 

1824 c^ii'touut, that amount is payable when the 
work is completed even should it transpire 
that the work done by the agent prove useless 
to the person employing such agent The 
general principle, that a solicitor must exer- 
cise the utmost good faith in transactions with 
his dient, does not apply where the solicitor 
is employed to do special work, far remoyed 
from that of an ordinary solicitor, where no 
bad laith is shewn. 

Whiteside v. Wallace Shipyarde, 
Lid. (1910), 45 D. L. R. 434 
(B.C.). 

Oommisslon for sale of land not 
eamod. — Agents who had been promised a 

1825 commission should they obtain a • purchaser 
for land at a certain price, were held not en- 
titled to commission as they only introduced 
a party who took tiie land in a trade and with 
whom the principal had previously discussed 
a trade. 

Brown et oZ. v. PatoheU, [1919] 3 
W. W. B. 701 (Sask.) ; 49 D. L. 
R. 158. 

^Commission on ezekanse of land^- 
Whetker bindlas oontract in writing; 
to pay ooBimlssion — S tatutes of Al- 
koitey 1906, •• 27 — Wkotker defend- 
ant's agents writing letter were 
^ tkerennto lawfully antkorised in 
writing ''—Onus of proof. — If the com- 
mission contract relied on for recovery of 
commission on sale of land be contained in 
letters, it will be binding if it can be collected 
from a fair interpretation of the letters that 
they import a concluded ' agreement ; although 
^ there is no express assent conveying in af- 

lo26 firmative language an acceptance of a pvo- 
posal made.— Where a letter claimed by plain- 
tiff to form a part of such commission con- 
tract was written by parties whom the de- 
fendant's solicitors have admitted in writ- 
ing in the action to have been the de- 
fendant's agents in the sale or exchange of 
lands in question, but there is no evidence 
that in writing such letter such agents were 
** thereunto lawfully authorized in writing/' 
as required by Statutes of Alberta, 1906, c. 27, 
this may be assumed, and the onus placed upon 
defendant to show want of such authorization, 
as it is a matter peculiarly within his know- 
ledge and such assumption is according to 
strong probability, especially in view of such 
admission. [See 1827.] 

Nunnel^ v. Biati et al., [1919] 2 
W. W. B. 604 (Alta.). 

Plaintiff was not allowed to recover com- 
mission on exchange of defendant's land, on 
the ground that there was no agreement in 
writing to pay such commission as required 



by c. 27 of the Statute of Alberta, 1906. 
Judgment of Walsh, J. [See 18261 whereby 
he found that certain corresiionaence im- 
ported a concluded agreement to pay com- 
mission and that, although one of the letters 1827 
relied on was written by an agent whom the 
evidence did not show to be " thereunto lafw- 
fully authorized in writing," yet under the 
circumstances such written authority might 
be assumed, was reversed. 

Nunneley v. Blatt et al, [1919] 2 
W. W. B. 699 (Aka) ; 47 D. L. 
B. 254. [See 1826]. 

Commission agent — O* O. 1722, — In 

commercial matters, agency is presumed to 1QQQ 
be onerous and a commission becomes pay- -"-^^^ 
able even when not determined. 

Juneau v. Tooke (1917), 54 Que. 
S. C. 291. 

Mandate — ^Blastj reeall of — Ckimmlg- 
sion— Sale of timber Umit»— C. 0. 1722. 

— ^A commission agent has the right to his 1829 
commission on the sale of timber limits to a 
definite and accepted purchaser, though the 
agency be cancelled before the signing of the 
deeds. 

Pruneau y. Flood (1918), 55 Que. 
S. 0. 106. 

Real estate agent rainK for oonunitf- 
■ion or damagea, and retnm of deposit 
— Failure to And pnrekasor. — ^Plaintifffe, 
real-estate agents, in trying to sell certain 
land for defendants, negotiated with P., 
whom they represented to defendants as an 
intending purchaser. Plaintiffs' negotiations 
with P. failed, but plaintiffs paid defendants 
a deposit of $200 which ' defendants believed 
P. had paid and, as the Court found, plain- 
tiffs knew of and induced this belief and made 
the payment in order to tie up the land. As 
a matter of fact, said deposit had been paid 
at the suggestion of another real-estate agent 
whom plaintiffs approached, offering to 
divide commission, and who said he knew of 
a purchaser, not telling his name, but who 
subsequently, on defendant's agreeing to a 
modification of terms, consented to buy the 
land. On his tendering the cash payment he 1830- 
deducted the $200 deposit, which deduction 
defendants refused to allow, having believed 
P. had paid this and forfeited it. Therefore 
the sale did not go through. Held that defend- 
ants as against plaintiffs were entitled to 
treat the deposit as one made by or on behalf 
of P. and as forfeited; that plaintiffs were 
not entitled to any commission or damages, as 
they had failed to make a sale to one willing 
to carry out the purchase. — ^Damases were 
given defendants against plaintiffs by reason 
of eaToats filed by plaintiffs against said 
land, damages being for interest on the cash 
instalment of purchase-price under a sale of 
the land made by defendants and which pay- 
ment was withheld, travelling expenses in- 
curred by reason of the caveats, for hired help 
at home while travelling, and for solicitor's 
charges in getting rid of caveats ([1919] 1 
W. W. B. 640, affirmed. See 1837). 

Crerer and Patterson v. Brayhrooky 
[19191 3 W. W. B. 422 ; 48 D. L. 
R. 683 (Alta.). 

Real estate agent — Commission — 
Rislit to. — 'Where a person makes a coa- 
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tract in hia own name without disclosinip 
either the name or existence of a principal, he 
is primarily liable on the contract to the 
other contracting party thoagh he may be in 
fact acting on a principal's behalf, nor does 
he cease to be liable on the discovery of the 
principal unless and until there has been an 
unequivocal election by the other contracting 
party to look to the principal alone. Bvery 
person who in making a contract discloses the 
existence, but not the name, of the principal 
on whose behalf he is acting is personally 
liable on the contract to the otiier contracting 
party (per Haggart, J. A.). — The defendant 
wrote the plaintiff stating that he, the defend- 
ant, had authority to sell certain land at $17 
per acre, and that " the price quoted will pro- 
tect you for commission at $1.00 an acre in 
the event of a sale coming to us through your 
agency." The plaintiff brought in a purchaser 

1831 ^^^ signed a written agreement to buy the 
land on the terms mentioned, and who paid 
to the defendant the whole cash payment. 
Then the defendant stated that he would have 
to obtain the consent of the owner. In an 
action for the commission the plaintiff was 
nonsuited on the ground that the action 
should have been brought against the defend- 
ant. — Held, per Perdue, G.J.M., that, in the 
absence of any explanation by the defendant 
why the land was sold to another, the plain- 
tiff was entitled to the commission. Haggart, 
JJL., also held that the plaintiff should suc- 
ceed. Fullerton, J.A., held that the defend- 
ants' letter meant that if the plaintiff pro- 
duced a person ready to buy on the terms 
stated and a sale should be made to him the 
defendant would pay the commission, but 
that, as there was nothing to indicate an ex- 
clusive agency in the plaintiff, the defendant 
was free to sell the land himself or through 
other agents and upon such a sale the plain- 
tiff would not be entitled to a commission. 
Cameron, J. A., without giving reasons, held 
that the appeal should be dismissed. 

Qladue V. Walch, [1918] 8 W. W. 
R. 975; 29 M. R. 226; 43 D. L. 
R. 757. 

Speeial or general . aseaey — Heal 
estate asent's eommiasion not earned. 

— An owner in April listed with an agent 
certain land for sale at $35 an acre with a 
fixed cash payment, the price to indude the 
crop, and agreed to place the land with him 
for eale for the next two months and there- 
after to give 10 clear days days' notice in 
writing oi withdrawal or Increase or decrease 
in price, the agent's commission to be $1 per 

1832 ^^^^- ^6 agent brought a party to see the 
land, but he ^ould not make the cash payment 
required. In Norember, after the owner had 
taken off and sold the crop, he sold the land 
to said party for $30 an acre on a small cash 
payment. He had never given any notice in 
writing as provided for by the contract. — 
Held, the contract was a special and not a 
general agency, and in order to earn his com- 
mission the agent had to obtain a purchaser 
for the land and crop at $35 per acre, and as 
he did not do this he did not earn his com- 
mission. 

Fiichell V. Latrion, [1919] 3 W. W. 
R. 728 (Sask) ; 49 D. L. R. 
185. 

Sale of property of eompanj — Com- 
mission olaimed by plaintiffs — Sale 
made tltrongb other agents — Sale made 



on different temui tkmm ciTen to plain* 
tiffs. — Plaintiffs claimed for eommiasion or 
alternatively on quantum meruit for services 
on sale of timber holdings of defendant com- 
pany. The company's articles of association 
stipulated against sale of the property for less 
than a certain price cash without a certain 
consent of shareholders. The shareholders 
in September, 1910, passed a resolution au- 
thorizing a sale at a fixed minimum price 
upon terms agreeable to the directors. A 
letter from the company's managing director 
to plaintiffs in December, 1914, offered $35,- 
000 commission should plaintiffs make a sale 
at a certain named price which price would 
net the company the said minimum. A sale 
was made through other agents in October, 
1917, not for a lump sum, but for a price 
based on board measurement to be paid for 
as the timber was taken, with an additional 
sum to be paid when the timber had been 
logged, and for this sale the required consent 
of shareholders was obtained, such consent 
covering a certain percentage commission to 
the selling agents. The jury found that the 
sale had been induced by the plaintiff's efforts 
and on this and other findings favourable to 
plaintiffs, Macdonald, J., at tiie trial gave 
judgment for $35,000 for services rendered. 
This was reversed on appeal on the ground «aoo 
that the contract with plaintiffs was one of 1893 
special employment and the sale which 
eventually took place was not a sale within 
the contract ; that in view of said stipolation 
in the articles of association of whi(A plain- 
tiff mast be charged with knowledge, the 
company's managing director had no author- 
ity to enter into a contract of general employ- 
ment; the acceptance by the company of the 
offer to purchase resulting in the sale that 
was made, only bound the company to pay 
commission to agents whom the managing 
director was authorized to employ to procure 
the very offer accepted, and in order to claim 
commission thereon plaintiffs were bound to 
see that recognition by the company of their 
employment in the transaction was obtained, 
and this could not be implied in the absence 
of knowledge of plaintiffs' connection with 
the offer. Qalliher, J.A., further held that 
should the grounds aforesaid be wrong, there 
should be a new trial because the finding of 
the jury as to who was the eflicient cause of 
sale was against the weight of evidence and 
unreasonable, being against clear inferences 
to be drawn from uncontradicted facts. Mc- 
Phillips, J.A., dissenting, held there was suf- 
ficient evidence to support the jury's findings 
which should not be disturbed; but as such 
findings were upon the contract in said letter 
of December, 1914, which expressed said 
commission to be payable '* as and when re- 
ceived," and no moneys were yet paid on the 
purchase, the judgment was in error in call- 
ing for immediate payment but should have 
been declaratory, the relief being limited to 
payment in accordance with the receipt of the 
purchase-price. 

Roray et al, v. NimpkUtk Lake Log- 
ging Company, Limited, and Oar- 
land. [1919] 2 W. W. R. 105 
(B.C.) ; 47 D. L. R. 395. 



VIII. 1. (b). Prinoipals' Rights Against 

Agents. 

Investments made bj agent for prin- i qoA 
oipal — Liability of agent's estate for losses— ^^^*^ 
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Trustee — Dealings in speculative stocks — 
Want of care in investing in mortgages — 
Absence of fraud — Honesty and good faith of 
agent — ^Account — 'Reference. 

Bretoer v. McDougall (1919), 16 O. 
W. N. 337. 

ICandate — ObllBations of mMidAtarjr 
— Automobile — AooovntinK — CJ. O. 
1713, 1714. — ^A person who, as agent, re- 
ceives an automobile for the purpose of sell- 
ing it with the right to use it in the interval, 
must return in the condition in which it was 
so received. — Where two persons hkve re- 
ciprocal debts, an action to account is usually 
necessary, but it is not so if the defendant 
admits tiuit plaintiff owes him nothing. 

Duranceau v. Cote (1919), 56 Que. 
S. C. 127. 



Real estate — Sab-aseat eommunleat" 
inc with and dealins for principal. — 

The plaintiff listed with the defendant as a 

siib-afent the lands of a certain principal, 

ioo£» agreeing to pay the defendant 25 cents an 

1006 acre for finding a purchaser. The defendant 
unknown to tne plaintiff communicated di- 
rectly with the {>rincipal, obtained a listing 
of the lands from him and effected a sale 
thereof, deducting the commission. — Eeld, 
that the plaintiff was entitled to recover from 
defendant the commission less the sum of 25 
cents per acre. 

OswiUt V. King, [19191, 3 W. W. R. 
72 (6ask). 

Bale of land — ^Agent payinc principal 
deport witbont bavins seonred p«r- 
ebaser — Snbseqnently proenrins as 
pmrebaser party otber tnan tbe one 
montiottod — ^Forfoitnre of draoeit* — 
Where an agent for sale of land paid his 
principal i2d0, leading tbe principal to believe 
It was paid as a deposit on behalf of one P., 

1007 whereas it was really paid to hold the land 
^^' until a definite porcbaaer could be secnred, 

the principal was held entitled to treat it as 
a deposit by P. which had been forfeited by 
non-completion of sale, and to be under no 
obligaticMi to credit it on aceoont of the price 
payable by a purchaser subaequently pio- 
cored by tbe agent and accepted by the prin- 
cipal [See 1830.] 

Judgment of Scott, J. ([19191 1 W. W. 
R. 640) afilrmed) . 

Orerm' and Pmtiwon y. Brayhrook 
ei «2., [1919] 3 W. W. B. 422 
(Alta.). 



imi. 2, (a>. Fvtneipal and Tbird 
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Contraet nnder teal in acent*e naate 
-^Waiver — Jmdcn^emts. — Defendants made 
an acreement with B. for -conditional sale to 
him of a large quantity of British Odnmbia 
land, tbe intention of the parties bein^ for its 
sobdivision and sale for fruit-farming pur- 
poses. All surveys and sales were to be ap- 
proved by defendants, a minimum price per 
acre in selling was stipulated, and the pro- 
ceeds of sales were to be ^ aid into a bank to 
defendants' credit, and title to be retained by 
defendants until the full purchase-price of the 
sale to B. was realized. On certain amounts 
of sales being made defendants agreed to do 
certain clearing, irrigating and tree-planting. 



B. acting as their agent in the supervision 
thereof. B. was to receive commission on 
sales made should he not succeed in carrying 
out the agreement Defendants were to do 
the bookkeeping. The effecting of sufficient 
sales by B. was to be a condition precedent 
to any obligation on the part of defendants to 
perform the contract. The adventure was 
found impracticable because the land was not 
suitable, and B. defaulting under the agree- 
ment it was terminated and became void by 
notice given bv defendants to B. as provided 
therein. B. had made an agreement wiUi 
plaintiff (approved by defendants) for sale of 
a lot to be sheeted by plaintiff who had made 
payments but had not selected the lot. Plain- 
tiff now brought action against defendants to 
recover the amount of payments made by him. 
Held, (1) under the circumstances the fact that 
plaintiff's agreement waer with B. in B.'b own 
name and under seal did not prevent recovery 
from defendants as for money had and re- 
ceived; (2) payment by plaintiff to B. con- 
trary to the stipulation in both agreements 
that the moneys should be paid to the bank to 
defendants' credit, was waived by the conduct 
of the parties ; (3) the fact that B. agreed to 
and did accept from plaintiff a transfer of 
certain land of plaintiff as the first payment, 
did not prevent plaintiff recovering from 
defendants the amount therebv represented. — 
A non^rait in a former action brought by 
plaintiff was not regarded, in view of its pur- 
pose as shown by the Judge's remarks at the 
time, as establishing a res Jndieata between 
the parties. 

Hitchcock V. Columhia V alley Land 
Company, Limited, [1919] 2 W. 
W. 969 (Man.) ; 48 D. L. R. 737. 



▼m. 3. <b> itsent^s IdaMUties to TlUrd 

Parties. 

Aceney — IdaMUty of asent — In* 
solvency — Bale of debte— DeliTery- - IQ^Q 
Bo-i»bnreement— C. O. 1491, 1404.— ^^^^ 

As a rule an agent cannot be held as a prin- 
cipal; but when tbe circumstances shcfw a 
determination to place the agent in the posi- 
tion of a jN^s-fiom, even though creditors 
know the real facts, the agent may be held 
personally liable to them. 

Beauddn v. Prevaet (1919),66Que. 
«. C. 273. 
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AK«nt aetlns in Us 
Xiossee — Sepaim — JUability — O. O. 
1716. — 'Where a tenant orders in his own 
name repairs to be made to an elevator for 
the benefit of tfie landlord, and without dis- 
closing his authority, he is liable to the party 
who made the repairs without prejudice to 
the letter's claim against the owner. 

Otig Fensom Elevator Company t. 
David (1918) t 26 R. L. n.s. 240 
(Que.). 



XX. Dnratlon and Teradnation of 

Agency. 

Power of attorney — -Revocability — 
Document under seal — ^Absence of real con- 
sideration — Hufl^and and wife. 

Ranger v. Ranger (1919), 17 O. W. 

N. 49. 
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PBINGIPAL AND SUBSTY. 



Z. Reqvisit«fl of I3hu»iufttoe« 

n. Pvoof • 

HZ. Interpretatlom* 

IV. liiaMUty of Surety [1842- 
1848]. 

v. fhirotios' Bii^tn asmlmatt — 

1. Gbkditoiis [1840-16CM)]. 

2. Principal [1851]. 



VI. Biclttri and IdaUUtlos of 
tlos Inter So. 



VII. Disoharce of Surety and Beter- 
mination of Gnarantoo. 



rv. IdabiUty of Snretr. 



with 




Aeeonnt of trading eompi 
iMuik — ^Liability of gnarantor' _ 

nent I17 eonpany for benefit of oredl^ 
tore nnder Aestcnatente and Prefer- 
eneee Aet. — ^The Judgment of Middleton, J. 
(1917), 40 O. L. R. 368, finding that the 
defendant had not been diadiafged from liabil- 
ity as surety for the indebtedness of a trad- 
ing company to the plaintiff bank, was re- 
versed upon appeal (Hodgins, J. A., dissent- 
ing). — Held, by Madaren and Ferguson, 
JJ.A., that the conveyances made by the as- 
signee (for the benefit of creditors un- 
der the Assignments and Preferences 
Act) of the company to the plaintiff 
bank were made and accepted in satisfac- 
tion of the bank's claim against the com- 
' pany, and that the defendant was thereby 

freed from liability. — Per Magee, J.A. : — 
There was not, in the agreement for the re- 
lease of tne equity of redemption in the land 
mortgaged, to the bank, any reservation of the 
bank's rights against the surety ; and, in giv- 
1 R42 ^^^ ^^ ^^ bank's claim, the bank released any 
lott^ claim the surety might have, and so inter- 
fered with the surety's rights. — Per Hodgins, 
J.A. : — The conveyance of the equity of re- 
demption had not the effect of merging the 
charge created by the mortgage, and so extin- 
guishing the debt. Merger depends upon the 
intention of the parties to the dealing whi<^ 
is said to produce it: there was no intention 
on the part of the bank or the assignee to 
mepire the debt,< and none was- to be implied 
from the transaction. Merger would be clearl> 
against the interests of both, and that was suf- 
ficient to rebut any presumption that it was 
intended. The release by the assignee did not 
preclude action on the covenant against the 
debtor, the company. — The defendant also 
appealed from an order made by Sutherland, 
J., dismissing an appeal from the Master's re- 
port fixing the amount due by the defendant, 
upon the footing of her liability to the bank 
upon her guaranty, and dealing with a ques- 
tion as to the proper application of payments 
made by the debtors. This, order was also 
reversed (Hodgins, J.A., dissenting), as a 



consequence of the holding that the defendant 
was not liable at all. 

Union Bank of Canada Y. Make- 
peace (1919), 44 O. L. R. 202; 
15 O. W. N. 179; 46 D. L. R. 
193. 

Promissory note — Aeeonmodation 
Biakers — ^Note given as collateral to secur- 
ity by chattel mortgage from creditor, to 
debtor — ^Action by executors of creditor — 
Release of makers of note — Erldenoe — Cor- 
roboration — Meaning of *' collateral " — 
Discharge of chattel mortgage — ^Dealings be- 
tween creditor and principal debtor — Sure- 
ties giving up benefit of another security. 

Bryans v. Petereon (1919), 17 O. 
W. N. 9. 
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Diroetore of eonpany _ _ 

aeeonnt wltb bank—rAUeged extinction of 
guaranty by payment — Finding of fact — 
Counterclaim — Judgment against executors of 
deceased directors — Limitation to estates in 
hand for administration. 

Mather v. Bank of Ottawa (1919), 
15 O. W. N. 354. 

Fidelity bond — Oolloetor of nnnl- 
eipal tazee — Liability of sureties — Bond 
executed by one proposed surety and by him 
for the other — ^Failure to ratify execution — 
Acceptance by municipal corporation in good 
faith — Failure to notify corporation — (^aim 
against non-executing party not pressed — 
Liability of executing party — Taxes not col- 
lected which should have been collected — ^Lia- 
bility of collector but not of surety. 

Toiomhip of Charlottenhurgh v. Bar- 
ren (1919). 16 O. W. N. 154. 

Gnaranteo of debt — AdTaneoa by 
bank — QiTins tiate to debtor^— F. guar- 
anteed payment of all advances made by a 
bank to his son up to $10,000, no time being 
fixed for such payment The bank advanced 
$8,000, taking a note at thirty days for the 
amount — Held, Idington, J., and Falcon- 
bridge, C.J., dissenting, that the consent of 
the bank to renew the note at the end of the 
thirty days without the knowledge of F. did 
not relieve him from liability on his 'guaran- 
tee. 

The North Western National Bank 
ofPorfland v. Fergueon (1919), 
57 S. C. R. 420 (S. C. Can.— 
Ont) ; 44 D. L. R. 464. 

Indebtedness of eonipany to bank — 

Action* against guarantors — Defences — . In- 
nocent misrepresentation by bank manager 
as to security to be transferred to guarantors 
— Security not actually transferred — Elec- 
tion, after discovery of mistake as to security, 
to stand by transaction — ^Leave to adduce fur- 
ther OTidenoe npon appeal, 

Bank of Ottawa y, Carson (1919), 
15 O. W. N. 375. 

Iidan by bank to eontneroial eon^- 
pany — ^Asreeaient of direetore- of eon- 
pany to sn#rantee repasrment — ^Ezeen- 
tion of bond by all d^eetoi^ bnt one— 
Condition as to ezeontion by all — 
Knowledse of, by manaser of benk.^- 
A commercial company applied to the plaintiff 
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bank for a loan of $15,000; the application 
was accepted npon certain termsi one being 
that all the directors of the company should 
yaarantee the repayment of the loan. All the 
directors agreed to execute and all but one 
(F.) did execute a guarantee-bond, some of 
them saying when they executed it that they 
did so npon the condition that all should exe- 
cute. The bond was delivered to the local 
manager of the bank, who knew of the con- 
dition, and undertook to get F.'s signature. 
The manager advanced $8,000 of the bank's 
money, without F.'s signature, being willing, 
as he (the manager) said, to "take a chance." 
•Subsequently F. refused to sign, and this ac- 
tion was brought against those who did sign 
to recover the amount advanced. One of the 
clauses in the instrument was: "This guar- 
antee shall be binding upon every person 
signing the same, notwithstanding the non- 
execution thereof by any other proposed 
guarantor:'* — Held, upon the evidence, that 
the delivery of the instrument to the manager 
was a conditional one. — In order to make a 
sealed instrument operate as a mere eaero'vr 
it is not now necessarv that express words be 
used : what would otherwise be an absolute 
delivery may be restricted by evidence of the 
surrounding circumstances shewing that only 
a conditional delivery could have been in- 
tended. — Trust and Loan Co, v. Rutian 
(1877), 1 Can. S. O. R. 564, 583, followed.— 
But in this case it was necessary to shew 
more than that the circumstances pointed to 
a conditional delivery. Express and clear no- 
tice was necessary to prevent the delivery of 
lo4o the document from taking immediate effect, 
because its terms shewed that it was intended 
to come into effect as to each party as soon as 
he put his hand to it. Such a notice had 
been established here, and the conclusion that 
the delivery was conditional only, and' that 
the guarantee never became effective as 
against any of the parties, followed. The 
clause above quoted was not binding on any 
one unless and until the document itself be- 
came operative. — Carter y. Canadian North' 
emR. W. Co. (1011), 24 O. L. R. 370, dis- 
tinguished. — When the bond was finally 
handed to the manager, he undertook to get 
F.*8 signature, and so held it as the agent of 
all the parties until the time when, if he got 
that sii^ature, he could properly retain it for 
the bank. — ^The ancient rule that the delivery 
of a document as an escrow must be to a 
stranger has not survived. — Watkins v. Nash 
(1875), L. R. 20 £q. 262, London Freehold 
and Leasehold Property Co, v. Baron Suf" 
field, [1897] 2 Gh. 608, and Soandmavian 
American National Bank v. Kneeland (1014) , 
8 W. W. R. 61, followed.--The defendant B., 
who brought the bond to the manager and left 
it with him and received $8,000 for the com- 
pany, stood in no different position from his 
co-defendants — ^he did not make himself per- 
sonally liable for the amount advanced. — The 
bank, through its manager, was all along 
aware of the condition ; and, therefore, if any 
duty to disclose it might have existed in other 
circumstances, its performance by B. would 
not have informed the bank of anything it 
did not know already. — Ewing v. Dominion 
Bank (1904), 35 Can. S. O. R. 133, di8tin-> 
guished. 

Molsons Bank v. Cranston (1919), 
44 O. li. R. 58 ; 45 D. L. R. 316. 



v. 1. Sureties' Biffbta Asainat Creditor. 

Seeurity — IHsenssion — Conditions 
•nrronndins — Pntting in default — C. 
C. 1067. 1942, 1943; C. P. 177.— The 
•nrety demanding discussion should point 
out the goods to be discussed and advance the 
money necessary for the prosecution of the 
matter. He diould rise the point by dilatory 
exception. — ^Where the principal dei>tor is in 
default, tiie surety may be immediately sued 
without further formality. 

Young y. Brodeur, (1918), 54 Que. 
6. C. 486. 

Snretjr — ^Disenssion of debtor's assets 
—Stay of anit-^. C. 1942, 1943.— The 
surety cannot seek the dismis(»l of a credi- 
tor's suit at law ; no more can be asked than 
the stay of the proceedings nntil the creditor 
has discussed ue debtor's assets, indicated 
to him by the surety with a tender of the 
costs appertaining thereto. — ^No provision of 
the law authorizes the surety, when the prin- 
cipal debtor is insolvent, to seek a stay of 
proceedings until the debtor's estate has been 
liquidated. 

Booine v. Bea/aohamp (1916), 56 
Que. 8. O. 289. 
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V. 2. Sureties* Biffbta Affaimat 
PrineipaL 

Calling in -warranter — Joint and 
seToral snretrr"^'^^^^^ ezeeptiom -* 

€• P. 1774.— The joint and several surety 
has the right to call in warranty the princi- 
pal debtor. 

Julien v. Marchand (1914), 20 Q. 
P. R. 226. 
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PROCESS. 



PROSPECTUS. 



PUBLIC AUTHORITIES' 
PROTECTION ACTS. 



•See 421. 



PUBUO HEALTH ACT. 

LeaTe to Appeals See 56. 



I I 



PUBLIC BE0I8TEBS. 

Publie registers — Proeeedinss liad to 
effeet oorreetions in resistors of eiTil 
status. — Registers may be corrected to re- 
move clerical errors. The courts will not or- 
der, however, the insertion of an act of civil 
status in tne registers which is not true in 
fact. 

In re Bohinson (1918), 25 R. de J. 

64. 
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PXTBLIG UTILITIES. 

JnriacUetlont See 505 and 615 (Q«e.), 
616 (N3.). 

■» 
IteaTe to Appeal t Bee 62, 



QUO WARRANTO. 

8ee Croww Pbactioe, V. 



RAILWAYS. 



[Far GoTe 
Orowa v.] 



eat Railways I see 



I* Tl&e Gompany. 

1. fokication. 

2. Powers. 

3. Rates, Taxes, Bonds and De- 

bentures [1853-1855]. 

H. Employees, Operatftosy Ooa* 
stmetioa and Repair.* [See 
Master and Servant — II. 
Wages — V. Accident and Death. 

m. Eqnipmeat and WorUns. 

XV. Relations of Railway Oontpan- 
ies Inter Se. 

1. Geneballt. 

2. Dominion Railwat Boabd. 

3. Pbovingial Railway Boards. 

v. Relations Between tlM Railway 
and the Pnblie. 

1. Carriers of Goods [1866-1804]. 

2. Carriers op Animals [1865]. 

3. Carriers or Persons [See also 

VI. 3]. 

4. Dominion Railway Board 

[1866]. 

6. Provincial Railway Board 
[1867-1868]. 

6. Crossings. 8ee VI. 6. 

7. Fences. Bee VI. 6. 

8. I^nds [186^]. 

9. Generally [1870-1872]. 
10. PuBuo Utility Board. 

VI. Aoeidonts — ^KecUsemeo. 

1. Crossing — Accidbnts at [1873- 
1881]. 



2. bzobmiye 8] 

8. Passenobbb. 
(a) Bomr4m9. 

<b) On hoard [1882-1887]. 
M Alighting [1888^1893]. 
(d) GeneraUy [1894]. 



4. Persons. 

(a) lAceneeet — Visitort. 

(b> On or near tracks [1895- 
1908]. 

(c) Biek ataumed by. 

(d) Trespassers, 

(e) Warnings and in9tructions 

to. 

5. Stations — ^Yards, etc. 

B. Animals Killed on Tracks 
[1909]. 

Aotion for Damases — Implied Con- 
tract to Assnnie IdaMUtyt See 467. 

Exemptions from Taxation: See 144« 



mpxi 
145. 



Expropriation Oasesi See 061-055» 
858, 959. 

Meelianio's Lien Acainst Railway t See 
435, 436, 1474. 



I. 3. Bonds and Debentnres, 

Bondholders-— Coapon-holders — Distri- 
bution of fund in Court heUkg proceeds of 
sale of railway — Priorities— Mort?;age- -Op- 
eration as to after-acquired property — ^Rental 
— Cbarge on railway lands — ^Discharge upon 
payment out of fund^-Costs — Payment out 
of fund — [See next case]. 

TrmHs amd OMaramUe Co., lAmiied 
T. Chrand Vaiiey B. W, Oo. (1919), 
15 O. W. N. 426. 

Bendkoldera*— On the SOth May, 1902, 
the defendant company made a mortfafe to 
the plaintiff company as trustee to secure an 
issue of bonds to the amosnt of $800,000 and 
interest. This mortsage covered the Grand 
Vmlley line between Brantford and Qalt, and 
the railway "constructed or which may be 
hereafter constructed (under the powers can- 
lerred), and all charters, franctaisss, prlTll- 
eges, and immunities now owned or possessed 
•by it or to be hereafter acquired by It from 
any town or municipality or county or ftiom 
any source whatever," and also Indnded " all 
property whatever which may be hereafter ae> 
quired by it." The bonds issued in pursu- 
ance of tfiis mortgage amounted to $466^009. 
On the 1st July, 1902, the Brantford Street 
Railway Company mortgaged its nadertaldaic 
to a trustee to secure bonds, which were 
issued to the amount of f 129,000 and Interest. 
On the 27th August, tWl, tiie defoidaat com* 
pany mads a second mortgage to the plaln- 
tUf company as trustee to secure bonds to the 
amount of 94,000,000: bonds to the aaooit 
of $1,774,500 (and btorest) were Issued. 
This mortgage covered the railway between 
Brantford and Gait, also the Braatfoid Street 
Railway, which had been acqolted by the 
defendant company, and the l%ames Talley 
Railway. Under the two mo rtgag ee to the 
plaintiff company, the receiver appointed to 
this actlen sold to the Corporation of the 
City of Brantford the railway from Brant- 
ford to Gait and the Brantford Street Bail- 
way. The amount of cash realised horn the 
sale was paid into €k>urt, and, there being 
conflicting claims to the money, an issue was 
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directed to be tried for the purpose of deter- 
mining the rights and priorities of the claim- 
ants. The chief matter in dispute arose out 
of the claims of holders of interest coupons, 
dipped from the bonds issued in 1902 by the 
defendant company and the Brantford l^treet 
Railway Company respectively, secured by the 
two mortgages made in that year. Both prin- 
cipal and interest were secured by the mort- 
gages. The coupons were in the usual form, 
and the title to the money secured by them 
passed by delivery of the coupons. The ques- 
tion was, whether the transactions under 
which the coupons were acquired by the 
claimants were transactions of purchase or 
of payment and satisfaction: — Held (affirm- 
ing the judgment of Falconbridge, C.J.K.Bm 
15 O. W. N. 23, who tried the issue), that 
the effect of the transactions was, that none 
of the coupons were sold or transferred in 
such a way as to preserve their li^n or the 
right to rank with the outstanding bonds. — 
A holder of detached coupons may sue on 
them without being at the same time the 
holder of the bond- — McKeneie v. Afontreal 
and Ottafoa R. W. Co, (1878), 29 U. O. C. P. 
838, approved. — ^The coupon does not, when 
detached, lose the benefit of the mortgage 
lien. — The real test whether there was a pay-, 
ment in satisfaction or by way of purchase, 
lies in the knowledge and intention of both 
parties to that payment — which knowledge 
may be inferred from the circumstances ; and. 
in case of doubt, the scale will be turned 
against the idea of purchase eitiier by the 
lfi54 ^'^^^ ^ proof of mutual intent or by the 
'^^^^ fact that there is not enough in the security 
to pay the prineipal of the debt and the 
eoupotis as well, so that a pmrefaase wonld 
be prejudicial to the bondholder.^It is the 
setting up of the lien that neeeasitates the 
strict proof of knowledge or acqnlesoenoe ia 
those bondfaoldera who presented their ooo- 
pons and received their money under the 
impression that they were i>eing satisfied. — 
There was an absence of satisfactory proof of 
the independent origin of the transactiona 
which were set up as purchaaes. The pay- 
ments were made casually, and by those 
having controlling positions in the ooa^Muiiea 
affected. — ^Review of the American authori- 
ties. — Beld, also, that the holdera of bonds 
of the 1902 Issue who egchanged tliem for 
bonds of the 1907 Issue, and who claimed a 
return of their 1902 bonds and the cancella- 
tion of the agreement for exchange, upon the 
ground of a misre p resentation proved at the 
trial of the issue, were not, in this proceed- 
ing, entided to relief en maaae. Eadi bond- 
holder who signed the agreement and ex- 
changed his bonds must get relief because he 
waa personally misled — ^he could not take 
advantage of the wrong done to another. — 
ffeid, also, that, although power to acquire 
the Brantford Street (Railway was not 
p osse s se d by Uie defendant company until 
1906^ the mortgage of the 30th May, 1902, 
was wide enough to include property after- 
wards acquired; and that mortgage ranked 
now in priority to that of IWJ upon the 
Brantford Street Railway as well as upon the 
railway from Brantford to Gait — CoUffer v. 
/•oflM (1881), 19 Ch. D. 342, 361. and Bol^ 
9^4 ▼. MarahaU (1862), 10 H. I4. C. 191. 211, 
liallaved/— One S. daimed the rental for a 
piece of property not taken over by the 
city eorporat&oa when it acquired tbe rail- 



way. The rental for tdiis piece was charged 
upon the right-of-way: — Held, that, as the 
Act 4 Geo. V. c. 63, an Act respecting the 
City of Brantford, set out distinctly the vari- 
ous incumbrances subject to which the city 
corporation was buying the railway, the 
rental charged upon the right of way should 
be paid or discharged out of the purdiase- 
money in Court. — ^The costs of all parties 
other than the two representative coupon- 
holders were ordered to be paid out of the 
fund in Court ; and the appeal of the coupon- 
holders was dismissed without costs. 

Trusts and OuaranUe Oo., lAmited 
V. Grand VaUey R. W, Co. (1919), 
44 O. li. R. 398 ; 47 D. L. R. 656; 
15 O. W. N. 247. 

Issue of bonda — ^Payment of part •f 
Issue snaranteed by mmileipal nor- 
porntlovs under antiiorlty of b y l a ws 
set out In. sobednle to 8 Edw. VH. s. 
135 (O.) — Mortsase seenrinK bonds 
n&ade by railway eonipany to tmstoo. — 
A railway company issued bonds secured on 
its raU\«ay to the amount of $400,()00. guar- 
anteed by four municipal corporations, and 
bonds to the amount of $200,0()0, not so guar- 
anteed. The guaranteeing of the bonds was 
authorised by by-laws of the councils of the 
four corporations, set out in schedules to the 
Act 8 Bdw. VII. c. 135 (O.). A mortgage 
securing the Ibonds was made on the 1st May, 
1908. by the company to the defendant, as 
trustee, confirmed by 9 H»w. VII. c 139 
(O.), and set out in a schedule thereto. The 
guaranteed bonds were delivered to the trus- 
tee, and were disposed of by it, and $384,000 
was realised from the sale, the whole of which 
sum, except S30.06, was paid, out by the trus- 
tee to the railway company, on progress cer- 
tificates signed by the company's chief engi- 
neer. The payments made were to the extent 
only of 90 per cent of the ** face value " of 
the certificates. The trustee acted upon the 
view Uiat the railway company was entitled 
to rec^ve 6} per cent, of the money in the 
trustee's hands — that is, the proportion which 
the amount of the guaranteed bonds, $400,00(). 
bore to the amount of all the bonds that had 
been isaued, $600,000. Ninety per cent, of 
tJie " face value •• of the progress certificates 
issued exceeded f400,00(); and a question 
arose as to whether the railway company was 
entitled to be paid the whole of the money in 
the hands of the trustee, although it would 
exhaust the 10 per cent., which was to be paid 
only after the completion and opening of the 
railway. ^^ question was stromitted to a 
Judge of the Hifh CJourt (Hiddleton, J), 
counsel representinff the railway company, 
the trustee, and one of the four guaranteeing 
municipal corporations (A.), going before the 
Judge, without service of a formal notice of 
mot&n (so far as appeared), and asking him 
to determine the rights of the parties. An 
order was first made that A. should represent 
all the municipal corjiorations interested. 
Then the nmtters in controversy were argued, 
and after the argument a written argument 
(raising a new point, as to the method of 
payment by the trustee) was placed before 
the Judge by the solicitor for G., another of 
the guaranteeing corporations. The Judge 
on the 13th A^ril, 1911, gave a considered 
judgment, treating the motion as one made 
under the originating notice provisions of the 
Rules then in force (<J!on8olidated Rules of 
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1897, No. 938 et geq,) : Re Ontario and West 
Shore B. W. Co., 2 O. W. N. 104 ; and by an 
order, duly passed and entered, declared and 
adjudged that, upon the trustee receiving 
from time to time progress certificates of the 
chief engineer of the railway company, cer- 
tifying to 90 per cent of the value of services 
and materials done or supplied in the con- 
struction of the railway to the date of such 
certificates, it was the duty of the trustee, in 
every such case, to pay to the railway com- 
pany, out of the moneys in the trustee's 
hands, proceeds of the sale of the guaranteed 
bonds, two-thirds of the 90 per cent, set out 
in such progress certificates, and to make 
payments from time to time, notwithstanding 
that the moneys in the trustee's hands might, 
by payments made in accordance with such 
certificates, be wholly exhausted before the 
completion and opening of the railway; that 
all payments theretofore mad« by the trustee, 
to the extent of two-thirds of 90 per cent, oi 
the amount set out in tiie certificates, had 
been properly made by the trustee in accord- 
ance with the terms of the mortgage; and 
that the trustee ** do make payment accord- 
ingly out of the said proceeds and to the ex- 
tent only of the said proceeds in its hands 
from time to time." llie trustee acted upon 
this order, and, in accordance with its nrovi- 
sions, paid over to the railway company the 
whole of the money which had come to its 
hands except the small balance mentioned 
and $317.96, the t>alance payable to tiie com- 
pany in respect of interest upon moneys in 
the hands of the trustee. By 3 Geo. \. c 135 
1 R/)^ (O.) , the charter and all assets of the railway 
■^'-^*^ company were vested in S. as trustee for the 
four guaranteeing corporations, and this ac- 
tion was brought by 8. and the four oorpont- 
tions against the trustee for an aeoonnt and 
other relief. — ^The action was dismissed by the 
judgment of Sutherland, J., 13 O. W. N. 290, 
who held that he was bound by the order of 
Mlddleton, J. ; and the judgment was affirmed 
by a Divisional Court (Hodgins, J.A., dis- 
senting in part). — Per Meredith, C.J.O. — 
Service of a notice of motion was not essen- 
tial to give jurisdiction to the Court to deal 
with the case presented under Bules 938 
et seg. ; the person who, under Bn4e 939, was 
the person to be served, being willing to waive 
the formality of a notice and to go b^ore the 
Court, that course might properly be •taken ; 
the parties were properly before the Court, 
and it was for the Court to determine whether 
any other person ought to be served, and, if 
BO, who; what was done was, though in form 
a direction that one of the municipal corpor- 
ations should represent the others, in reality 
a determination by the Judge that the cor- 
poration which was before him sufficiently 
represented the interests of all the corpora- 
tions, and that it was not necessary that any 
other than the persons before him should be 
served (Bule 940) ; the matter in controversy 
came within clause (h) of Bule 938 — "the 
determination of any question arising in the 
administration of the estate or trust " ; the 
only right which the municipal corporations 
had against the trustee was as cestuis que 
trust under the mortgage deed ; although there 
was no contractual relation between them 
and the trustee, when the bonds or pro- 
ceeds were handed over to the trustee, they 
became impressed with the trust declared 
by the mortgage-deed as to the application 

8f them by the trustee.. — The oi^er was 
[lerefore a valid order and binding on all 



the corporations, and so their claim failed, 
except as to the two small sums which were 
admitted to be in the trustee's hands. — 
The railway company was entitled to be paid 
the full 90 per cent, of the aggregate amonnt 
of the progress certificates, although the pay- 
ments exhausted the whole fund in the hands 
of the trustee. — l^t progress certificates upon 
which the payments were made, being issued 
by an officer appointed by the railway com- 
pany, were such as were provided for by the 
mortgage-deed and the by-laws; the certifi- 
cates of an engineer appointed with the con- 
currence of the municipal corporations, or of 
an inspecting engineer appointed by the On- 
tario Bailway and Municipal Board under 
s. 102 of the Ontario Bailway Act, 1906, were 
not called for or contemplated. — The trustee 
was justified in paying to the railway com- 
paiy, out of the proceeds of the guaranteed 
bonds, two-thirds of 90 per cent, of the "face 
value" of the certificates, although none of 
the unguaranteed bonds had been sold. — Per 
Meredith, C.J.O., and Ferguson, J.A. :— B>vai 
if tiie trustee was wrong in accepting certifi- 
cates signed by the chief engineer, and in pay- 
ing out the proceeds of the guaranteed bonds, 
including the 10 per cent, to the railway 
company, tie trustee was protected from lia- 
bility by provisions in the mortgage-deed to 
the effect that the trustee was not to be made 
responsible for any error or mistake made by 
it in good faith, nor was it to incur any lia- 
bility or responsibility except for wilful 
breach of the trusts created by the deed ; and, 
if not so protected, it should, having acted 
honestly and reasonably, be relieved from -.qj-jt 
liability under the provisions of s. 37 of the lOOO 
Trustee Act, B. S. O. 1914, c. 121, or, if 
neoeflsary, the trostee mi^t rely on the pro- 
visions of 8. 66 of that Act, treating the order 
made by Middleton, J., as made under diat 
section— Per Meredith, C.J.O. : The claim of 
the plaintiffs was barred by the LimiUtions 
Act B. S. O. 1914, c. 75, s. 47, as to all sums 
paid to the railway company more than 6 
years 4>efore the commencement of this action. 
— Per Meredith, C.J.O., and Hodgins, J.A.: 
A claim made bj the plaintiff in regard to in- 
terest on the proceeds of the sale of the un- 
guaranteed bonds, was founded. — Per Hod- 
gins, J.A. : The proper meaning of clause 3 
of the mortgage-deed was that the proceeds of 
the guaranteed ^nds, that is, the money de- 
rived from Uiem, should be paid out only pro 
rata with the proceeds of the unguaranteed 
bonds, that is, the money derived from them. 
The trustee was not justified in assuming that 
the moneys required for the construction of 
the railway, and to be advanced proportion- 
ately with that to ibe derived from another 
source, could be validly expended in the pro- 
portion indicated, when as a matter of fact 
Uiere were no other moneys to settle what 
that proportion was. While the certificates 
as to the value of the services and materials 
might state their value at 100 per cent, the 
progress certificates must not exceed 90 per 
cent, thereof, and that 90 per cent was to be 
paid on the pro rata basis, nartly from the 
guaranteed and partly from the unguaran- 
teed bonds, so that there should be always in 
hand a balance of 10 per cent, on the value of 
the services and materials as certified to: 
The meaning given to clause 3 by the order of 
Middleton, J., was, therefore, not the true 
one. — ^But the order, if there was jurisdiction 
to make it, and if it bound all the plaintiifB, 
was an answer to their claim in this action.* 
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There was no Jurisdiction under Role 93S to 
make the last part of the order, validatinK 
payments which had been tiieretofore made 
by the trustee. The other parts of the order 
ndcht properly be made under Rule 038, the 
rauway company occupying the position of 
oettui que tru9t under tibe mortgagendeed, or 
that part of it which dealt with the payment 
out of moneys received from the sale of the 
bonds for which the mortgage was th« secur- 
ity, and then remaining in Uie hands of the 
trustee. The municipal corporations had an 
interest und«r the mortgage-deed, there being 
a proYision for their benefit in clause 3, an 
acceptance of the trusts by the trustee, and 
an agreement to exercise the powers and du- 
ties set out in the deed to the best of its 
ability. Therefore the order was binding 
upon those municipal corporations which 
were actually or legally represented before 
the Court in regard to tiiose questions whidi 
could properly arise upon the motion made, 
provided tiiat the order rested upon a proper 
foundation. — ^As to the effect of the alleged 
absence of a notice of motion, it was not 
^ewn that no notice of motion was served 
upon any one, and the maxim Omnia prw- 
9un¥untur rite ease acta should be acted upon 
(though, sefiible, a notice of motion is neces- 
sary for the institution of a proceeding under 
Rule 938). — The most important question 
arising in the action, that regarding the 
method of payment adopted by the trustee, 
IQRft was not originally before Middleton, J., it 
loOO having been raised for the first time in the 
written argument put in by the solicitor for 
the corporation of G. ; as to that question no 
representation order was made; and the or- 
der, as to that question, though it bound the 
corporations of A. and G., dicT not bind the 
other two corporations. But in any case, 
neither Rule 200 nor Rule 193 applied, and 
the order directing representation could not 
be treated as meaning something else. The 
part of the order dealing with the important 
question was without legal foundation, and 
tiie two corporations not represented were not 
bound by it — ^The trustee acted in good faith, 
but ignoring the plain words of the trust was 
not to be classed as an error or mistalce which 
good faith condoned, and therefore it was not 
absolved by the provisions of the mortgage- 
deed; nor was it relieved under s. 37 of the 
T^stee Act, for it could not be said that it 
acted reasonably. As to* s. 66, so far as the 
trustee acted under the order after it was 
made, the order was a protection, but advice 
under that section could not have a retrospec- 
tive effect-^The appeal should be allowed as 
to the daims of the two corporations not 
iwund by the order, and they should recover 
from the trustee the damage sustained by 
reason of the course pursued by the trustee. 

Stoihera v. Toronto General Truef 
Co. (1919). 44 O. L. R. 432; 15 
O. W. N. 252 ; 47 D. L. R. 176. 



n. Employees — Opermtiom . — Oonstmo* 

tiOB, eto. 

Master and Serrmnt Omaeai See 1414» 
1426, 1420, 1431,. 1432, 1434, 
1436, 1436, 1438, 1441, 1443w 



AetloB in veoorerj — . 
1 fi/lf) o^A'cea— Delay in disolimrg^ing — Slionld 
j.oo\j ^^ oAxvier notify tlie oonaisnee — O. 



O. 1672, 1673, 1681. — ^A railway com- 
pany is not bound to advise the consignor of 
the delay taken by the condgnee in discharg- 
ing the goods from its cars. — If the shipper 
pay charges to the exoneration of the con- 
signee, he cannot recover from the railway 
company. 

Koine v. Orand Trunk Ry. Co. 
(1919), 56 Que. S. C. 223. 

Oats containing sooda placed on pri- 
Tate sidittc of eonsisnee — ^Rules oi rail- 
way company — ^Finding that delivery made — 
Action by vendor against railway company 1Q^7 
and consignee for price of goods — Denial of ^^^' , 
consignee that goods received — Finding of 
receipt and acceptance— 4itatnte of Frands 
—Costs. 

Underhin Coal Co. v. Orand Trunk 
R. W. Co. and Puddy Brothers, 
Limited (1919), 16 O. W. N. 364. 

Costs of denfcnmse — ^Delay to offeot 
nnloadinc — Slionld tlio carrier notifjr 
the a]apper7--0 .0. 1672, 1673, 1681.— 

A railway company is not to be held to the -q^-. 
duty of notifying the shipper of goods tiiat loOo 
the consignee has failed to unload them. — If 
demurrage charges are paid by the consignee 
to the shipper the latter cannot recover uiem 
from the carrier. 

Koine v. Orand Trunk RaUw^f Com- 
pany (1918), 54 Que. S. G. 474. 

Carriage of sooda — Trel^t rates — 
Tarilf approTed by Railway Board — 
Railway Act, R. S. C. 1006, o. 37, a. 
314 (7 ft 8 Edw. VH. c. 61, a. 11) -- 
Hatnre of sooda innocently miade- 
acribed in bill of lading — Ratcflzedac- 
oordins to tme description and dassi- 
fleation. — Section 314 of the Railway Act, 
R. S. C. 1906, c. 37 (as enacted by (1908) 
7 & 8 Edw. VII. c. 61, s. 11), prevente a 
carrier collecting tolls other than those pro- 
vided for in a teriif antiiorised and approved 
of by the Railway Board. — ^A common carrier 
cannot collect freight rates on " metal scrap " 
at a rate different from the rate established by 1859 
the Railway Board tariff, simply because the 
shipper at the time of the shipment inoncentiy 
misrepresented what was in fact "metsl 
scrap " to be " copper ingote." — ^Both by the 
statute and the contract of the parties, the 
rate on the goods carried must be fixed by 
their actual and proper description and classi- 
fication, rather than by their description in 
the bill of lading. It being admitted that the 
goods actually carried would have been "pro- 
perly described and classified as "scrap 
metol," and that the description used in the 
bill of lading, "copper ingots," was a mis- 
description, the plaintiffs' claim for the lawful 
tariff rate must be limited to the lawful tariff 
rate on ** scrap metel " ; and, that rate having 
been paid before action brought, the action 
faiiled. — Review of the authorities. — Judg- 
ment of Meredith, G J'.C.P., reversed. 

Pere Marquette R. W. Co. v. Mueller 
Manufacturing Co., Ltd. (1919), 
45 O. L. R. 312—16 O. W. N. 80 ; 
48D. Ji, R. 468. 

.l>eflcrienoy in dclirery at destination 
— No explanation, of loss — Res ipsa ^cn*/\ 
loqnitnr. — WHer^ at the Unloading 6t one loOO 
of defendant's cars which had been loaded 
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with wheat for the plaintiff, there was found 
a less quantity of wheat than had been loaded, 
there being no leak in the ear and the seals 
having 'been found intact, no explanation of 
the loss being given, it was held that the rule, 
rea tp«a loquitur, applied, and defendant, the 
carrier, was responsible. (Fullerton, J.A., 
dissented on the ground that the evidence 
showed an earlier delivery than was found by 
'the rest of the Court, and .that, under the 
circumstances, the loss was more likely to 
have happened while the car was in the pos- 
session of the plaintiff than of the defendant) . 

Ogilvie Flour MiUa Company^ Lim- 
ited V. Canadian Pacific Railway 
Company, [1919] 2 W. W. R. 718 
(Man.) ; 47 D. L. R. 238. 

Gftods f rosen after arrlTal mt deatin- 
mtion — Unreaaonmble time in taking 
delivery. — Plaintiff shipped a carload of po- 
tatoes and cabbages oved defendants* railway 
under what was practically an open contract 
of carriage. They were frozen after arrival at 
destination and before delivery. The plaintiff 
was held disentitled to recover damages be- 
cause, although he heard on Saturday morning 
of the car's arrival and the weather was cold, 
instead of acting promptly he delayed paying 
freight and directing delivery until the fol- 
lowing Monday. — The liability of carriers by 
1861 ^A^^^y 9^<> carriers terminates upon the ar- 
."' rival of the goods at their destination (and 
notice thereof being given or dispensed with) 
and the expiration of a reasonable time after- 
wards for delivery. What is a reasonable 
time must 'be determined with a due regard to 
surrounding circumstances. — The eTideaee 
of plaintifiTs daughter that she telephoned the 
" freight department " on Saturday and was 
told by someone who appeared to know about 
it that nothing could 6e done until Monday, 
and that the goods would be all right until 
then, was rejected as being of no evidential 
value. Such a conversation must he shown 
to be with a person identified and in author- 
ity. — The Court diould reject evidence not 
properly receivable even if it has not been 
objected to {per Fullerton, J.A.). 

Loek9hin v. Cat^adian Northern BaU- 
vfoy Comptmy, [1919] 2 W. W. 
a. 698 (Han.) ; 47 D. U R. 516. 



OMds left Mtilde~R«iA--CI. C. 1674. 

— ^ railway company, as a public earrier, 
1862 i« liable in damages for gooda delivered to 
ooe of its agents at one of its stations uid 
without any ezcose, left by svdi agent im- 
protected daring a nigbt of lieayy rain. 

Fi$her y. Canadian Pacific By, Co. 
(1918), 65 Que, S. C. 60; 44 D. 
L. R. 617. 

lioae ef seeds— XdaMUtr mi raUwaj 
eompamj for — Res iytm le««it«r. — 

Where the railway company to which goods 
are delivered for shipment undertakes the 
entire transportation, the connecting oompen- 
ior>o ^^" through whose hands the goods pass in 
loOO the performance of the contract are the agents 
of the first company. — Where goods are shown 
to have been delivered to a railway company 
for carriage, and they are not delivered, flmd 
no explanation is furnished, the. rule of res 
ipMa loquitur applies: Ferri» y. C. N, R.^ 
15 Man. R. 134, followed in RandaU y. O, N, 



R., 8 W. W. R. 413.— Where a copy of n 
freight receipt issued by a railway company 
which has carried the goods covered by said 
receipt as agent for another railway com- 
pany comes from the latter company's pos- 
session it is admissible in evidence against 
the principal company in an action against it 
for non-delivery of goods, or part of the 
goods, shipped over its lines (see RandaJl v. 
C, N .B., 8 W. W. R. 413) .—A condition in 
a shipping bill that the railway company will 
not be responsible for any deficiency in the 
weight or measure of goods carried by it 
cannot be set up as a defence by the com- 
pany when a loss is diarged aa happening 
through its own negligence : Henry y. 0. P. B., 
1 Man. R. 210. 

Scanlin v. Canadian Pacific Railway 
eompany, [19181 3 WW.R. 984 ; 
29 M. R. 233 ; 23 Can. R. W. Ca. 
—336 : 44 D. L. R. 352. 



Reeeipt for maafc1»ev of yaekasen 
stated lijr sUpper — Mkortrnm^ in <U* 
lirery. — ^The plaintiff, intending to move his 
business from A. to T., sent a number oi 
packages of goods to the railway station at 
A., and was allowed to place them in a car. 
A few minutes before his own departure 
from A., the plaintiff applied to the defend- 
ants' agent there for a snipping bill for the 
packages in the car, l%e agent handed him 
a bill, but did not count the packages; the 
bill stated the number of packages, according 
to the plaintiff's statement, with the addi- 
tion of ^' S. Lu & Co.," which was said to 
mean "shipper's load and count.*' The car 
was immediately sealed by the agent, with 
the packages uncounted. In due course the 
car arrived at T., accompanied by its way- 
bill, and when it arrived it bad not been 
tampered with. It was unloaded by a checker, 
and it was found that there were four pack- 
ages short of what were called for in tilie 
way-bill. The plaintiff waa ndyiaed of the 
arrival of the ear; he paid the freight, and 
delivery was made, the ddivenr-notios being 
marked " four pieces short" Tois was baaed 
upon the documents and the count made by 
the checker: — Held, that, as regarded the 
plaintiff, no effect could be given to the plac- 
ing of *^B. L. & C." upon the shipping biU, 
nor to the explanation given to him by the 
agent, that, there being no opportunity to 
count, his count would have to be accepted. — 
Held, also, that, while the sldpping bill waa 
a reeeipt for the goods, it was not eondusiye, 
and might be controverted by eyidenee shew- 
ing that tiie goods were not reoeiyed; the 
agent had no authority to make a contract of 
carriage binding on tiie defendants, save in 
respect of goods actually received by him; 
the receipt waa prima fade evidenoe, and it 
was upon the defendants to explain it away. 
— Leduc V. Ward (1888), 20 Q. B. D. 476, 
479, and Smith d Co. y. Bedouin Steam Nar- 
vigation Co,, LimUed, [18961 ; A. C. 70, ap- 
plied and followed.— 'And held, upon the evi- 
dence — weighing the preponderating pro.ba- 
bility, having regard to the burden of proof— 
that the defendants had delivered to the 
plaintiff all the goods that they actually re- 
ceived from him. 

Nathaneon y. Grand Trunk R, W. 
Co, (1918), 43 0. L. ft. 73. 
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V. 2. Oanier* of Anlafcals. 

Idmblllty for tort — ^Railway — Hor*o« 
Iftfifi — ^Railways should take prudent care of 
J.OVU things entrusted to their charge. Under the 
circumstances of this case, the railway com- 
pany must i>e held answerable in damages. 

De9omUer» v. Canadian Northern 
Queheo Ry, Co, (1919), 56 Que. 
9. C. 186. 



T. 4. Dominion lUdlwmy Board. 

Spnra — Oonatmction — Ownersliip 
— Agroement — Railway Aot, a. 222. — 

A spur line constructed under the provisions 
of s. 222 does not become part of the railway 
from whose line it is built under the provi- 
sions of an agreement with the owner pro- 
viding that the railway company furnish the 
rails, ties and fastenings, which remain their 
1 f^MK property, and the owner provides the right-of- 
lODD wsy, even if no reference is made to such 
agreement in the Board*s order autiiorzing 
the construction of the spur, and the Board 
has no jurisdiction to authorise an adUoining 
owner to use such spur. — [Blacku>oods and 
Maniioha Brewing d MMing Co. v. Canadian 
Northern R. Co, and City of Winnipeg 
(1910> 44 Can. S. €. R. 92, 12 Cfan. Ry. Cas. 
45; Clover Bar Coal Co^ v. Humberatone, 
Orand Trunk PadfUs R, and Clover Bar Sand 
d Oravel Co9. (1911). 45 Can. S. C. R. 346, 
13 Can. Ry. Cas. 162; Boland v. Orand 
Trunk R, Co, (1915), 21 D. Ia R. 531, 18 
Can. Ry. Cas. 60: Kammerer v. Canadian 
Pacific R, Co, (1916), 21 Can. Ry. Cas. 74, 
followed.] 

Beverley Coal Mine and Bumher- 
eione Coal Coa^ y. Grand Trunk 
Pacific R, Co, ; 44 D. L. R. 364 
[Dom. R. W. Board]. 



T. 6. FroTinoial Railway Board. 



Streot raUway — Penalty for 
oomplianoo witH ordor of Ontario 
Railway and Mnnloipal Board. — An 

order was made by the (Jntario Railway and 
Municipal Board on the 27th February, 1917, 
and confirmed by 7 Geo. V. c. 92, s. 17, re- 
quiring the Toronto Railway Company to 
1S67 place in operation upon itd system, not later 
than the Ist January, 1918, 100 additional 
cars. On the 19th April, 1918, a further 
order was made by the Board, which, after 
reciting that the former order had not been 
complied with, and that, in the opinion of the 
Board, there had not been proper excuse or 
justification for such non-compliance, re- 
quired the company to pay to the city cor- 
poration a sum of money as a penalty. This 
order was made under the authority of s. 
260a of the Ontario Railway Act, as enacted 
in 1918 by an amending Act, 8 Geo. V. c. 30, 
8. 4. The company admitted that it had not 
complied with the order, but asserted that it 
had made all possible efforts to do so — that 
compliance, owing to war and other condi- 
tions, was impossible. The company did not 
apply to the Board, under s. 25 of the Ontario 
Railway and Municipal Board Act, to rescind 
or vary the order of 1917, nor, under s. 42, to 
extend the time for compliance with the 
order: — Held, upon appeal fiom the order of 



April, 1918, that, as long as the order of 
February, 1917, stood, what the company set 
up as an answer to the application to impose 
the penalty which the Board was empowered 
to impose, was no answer. — Sem6{e, that the 
conclusion of the Board that there had not 
been proper excuse or justification for non- 
compliance with the first order, was not er- 
roneous. — And held, that the substance of the 
thing to be done was the putting in service 
of the additional cars, and an order made for 
the purpose of compelling that to be done was 
such an order as it was contemplated might 
be made, i.e., for the purpose of enforcing 
compliance with the previous order, although 
the time limited for putting the cars in ser- 
vice had elapsed. — It was contended that the 
order of the Board had no validity, because 
the Board was a ** Superior Court " within 
the meaning of s. 96 of the British North 
America Act, and its members, not having 
been appointed by the Governor-General, had 
no jurisdiction to exercise the powers con- 
ferred upon the Board by the Act by which it 
was created: — Held^ that the presumption 
was that de facto members of the Board were 
validly appointed, and there was nothing to 
shew that they were not appointed by the 
Governor-General. — (2) The status of a de 
facto Judge, having at least a colourable title 
to the ofllce, is not open to attack in a colla- 
teral proceeding, and his acts iCre valid ; the 
proper proceeding to question his right to the 
office is by quo toarranio information. — Re- 
view of the authorities.—- Cases such as Dimea 
v. Orand Junction Canal Co. (1852), 17 Jur. 
73, where the right of a Judge said to be dis- 
qualified from interest to sit in a particular 1867 
case has been questioned upon appeal, distin- 
guished. — (3) The body which was created 
under the authority of the Ontario Railway 
and Municipal Board Act is "in pith and 
substance " not a Court, but an administra- 
tive body, having, as incidental to the per- 
formance of its administrative functions and 
the exercise of its administrative powers, jur- 
isdiction to construe contracts with respect 
to undertakings of a public character, subject 
to the jurisdiction of the Legislature of On- 
tario. — Re Town of Sandwich and Sandtoioh, 
Windaor and Amheraiburg R, W, Co, (1910) > 
2 O. W. N. 93, 96, followed.— Winnipci^ Elec- 
tric R, Co, V. CHy of Winnipeg (1916), 30 
D. L. R. 159, distinguished. — The duties im- 
posed and the powers conferred upon the 
Board by the Ontario Railway and Municipal 
Board Act, the Ontario Railway Act, and 
other statutes, considered. — ^The Board has. 
been recognised by the Parliament of Can- 
ada by 1 & 2 Geo. V. c. 22, s. 5.— (4) If the 
Board is a Court, it is not a " Superior 
Court" within the meaning of s. 96 of the 
British North America Act. — Sections 5 (1) 
and (4), 15 (1), 31, 33, 34, 38, 44, 48 (8) 
(5), and 54, considered. — These provisions 
indicated that their purpose was to make it 
clear that the Board, if it should be held to 
be a Court, was not a Superior Court but an 
inferior Court, not subject however to have 
its proceedings reviewed in the manner in 
which tliose of an inferior Court may be re- 
viewed. — (5) According to the rule laid down 
in Severn v. The Queen (1878), 2 Can. S. C. 
R. 70, 108, the Legislature in the Ontario 
Railway and Municipal Board Act, 1906, 
must be taken to have constituted a tribunal, 
the members of which should be appointed 
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under its aathprity as provided by sec. 4 (2), 
and not to have created a Superior Court and 
usurped an authority which it did not possess, 
but which was vested in the Governor- 
General. — Per Ferguson, J.A. : — The Board 
is not a Superior Court, for the reason, among 
other reasons, that it has no right or power 
to control, regulate, restrain, or review, the 
acts and proceedings of some other Court. 

Re Toronto R, W, Co. and City of 
Toronto (1919), 44 O. L. R. 2»X ; 
15 O. W. N. 244; 46 D. L. R. 
547. 

- Street TuXVwmj — Agreement witli city 
oorpormtion — Remoral of snoiv and ioe 
from streets — Conditions 21 and 22 — 
55 Viet. c. 00, a. 25 (O.) — Conatmotion. 

— ^The judgment of Lennox, J., 42 O. L. R. 
003, 14 O. W. N. 17, as to the jurisdiction of 
the Court to entertain this action, was af- 
firmed. — Sections 21 and 22 of the Ontario 
Railway and Municipal Board Act, R. S. O. 
1914, c. 186, and s. 63 of the Ontario 
1868 Railway and Municipal Board Act, 1906, 6 
Edw. VII. c. 31 (transferred with some modi- 
fications to the Ontario Railway Act, R. S. O. 
1914, c. 185, s. 260) , considered.— The judg- 
ment was also affirmed as to the liability of 
the defendants for the expense incurred by 
the plaintiffs in removing from the streets of 
the city snow and ice which it was the duty 
of the defendants to remove. — Glauses 21 and 
22 of the conditions attached to the agreement 
of the Ist September, 1891, validated by the 
Act incorporating the defendants, 55 Vict. c. 
99, s. 1, and s. 25 of that Act, considered. — 
City of Toronto y. Toronto Railway (1908), 
16 O. It. R. 205, explained.— The judgment 
was varied by directing a reference as to dam- 



ages. 



City of Toronto v. Toronto R. W, Co. 
(1919), 44 O. li. R. 306: 46 D. L. 
R. 435 ; 15 O. W. N. 227. 



T. 8. Iiandfl. 

Idmbility for tort — Dunasea — Rail- 
way — Obatn&otins ditelt^a on — ^Flood- 
ins — ^BLail^ray ooiiimiaflioi& — Preserip- 
tion — C. O. 2261) R, 8. O. e* 37, as. 
250» 306. — ^A party aggrieved may apply 
to the local courts in damages by reason of 
the blodcing of railway ditches, thereby caus- 
IRfiQ ™^ ^ ^^^ ^ be flooded before applying to 
xout7 ; ^jjg railway commission for an order to have 
the ditches cleared of obstructions. — Damages 
granted for the building of a railway across 
land does not extend to further damages 
caused by the blocking of the ditches con- 
structed along the right of way of such rail- 
way line. 

Canadian Northern Quebec Ry. v. 
De9marai8 (1918), 27 Que. K. B. 
509. 



- T. O. Generally — Relations witli 

PnbUo. 

8treet rail^ray — ^Asreemeat witli eity 
corporation — ^BtenLoral of anew and ioe 
1870 from streets. — The judgment of Lennox, 
J., 42 O. L. R. 603, as to the jurisdiction of 
the Court to entertain this action, was af- 
firmed. — ^Sections 21 and 22 of the Ontario 



Railway and Municipal Board Act, R. S. O. 
1914, c. 186, and s. 63 of the Ontario Railway 
and Municipal Board Act, 1906, 6 Edw. VII. 
c. 31 (transferred with some modlflcations to 
the Ontario Railway Act, R. S. O. 1914, c. 
185, s. 260), considered. — ^The judgment was 
also affirmed as to the liability of Uie defend- 
ants for the expense incurred by the plain- 
tiffs in removing from the streets of the city 
snow and ice which it was the duty of the 
defendants to remove. — Clauses 21 and 22 of 
the conditions attached to the agreement of 
the Ist September, 1891, validated by the Ace 
incorporating the defendants, 55 Vict c. 99, 
s. 1, and s. 25 of that Act> i.*onsidered .--City 
of Toronto v. Toronto Railway (1908), 16 O. 
L. R. 205, explained. — The judgment was 
varied by directing a reference as to damages. 
—[42 O. L. R. 603, 14 O. W. N. 17, affirmed]. 

City of Toronto v. Toronto R. W. 
Co. (1919), 44 O. L. R. 308; 15 
O. W. N. 227 ; 46 D. L. R. 435. 

Railway Aot, R. 8. O. 1(106, a. 37 — 
Damasea for noise, aafcoke and Tilira- 
tion eauaed by operation of rail^ray 
alons liish^ray — Ho remedy by aetiom 
in Oonrt« — There is no right to recover in 1871 
an action damages for noise, smoke and vibra- 
tion caused by the operation of a railway 
along a highway. The remedy is by applica- 
tion to the Board of Railway Commissioners. 
Section 235 of the Railway Act, R. S. C, 
1906, c. 37, as amended, does not make pay- 
ment or tender of such damages a condition 
precedent to the right of construction. 

Homatein v. • Caaiadian Northern 
Railway Company, [1919] 1 W. 
W. R. 95 : 12 Sask. L. R. 21 ; 23 
Can. Ry. Ca. 424. 

The Railway Aot, as. 300-305 — ^Ap- 
pointment of railway oonstablea — 
Antbority tbronsbont Dominion. — 1f^79 
Constables appointed under s. 300 of the ^^■'^ 
Railway Act have, under s. 301, authority 
throughout the Dominion wherever the Do- 
minion railway runs within the prescribed 
limit of distance from the railway. 

Rew V. O'Brien, [1919] 3 W. W. R. 
469 (Alta.). 

Heslisenoe Cases t See 1660« 



VI. 1. Aeeidenta — Heglisenee at 
Croaainsa. 

Aeoident — ^Tramwaya — ^Fanlt — C. C. 
1053. — Where the movement of a person 
attempting to cross a street in front of a 
tramway in motion is made when the car is 
too near him to make it practicable for the 
motor man to stop the car or avoid striking 
him, the accident is attributable to him, and 
the tramways company cannot be held re- 
sponsible. 

Montreal Tramways Company v. 
HamiHon (1918), 27 Que. K. B. 
575. 

Collision of eleetrio oar witk anto« 
mobile eroasinc line of rail^ray— ]>an* 
S«rona bisbway eroaain« — ^Dnty of per- 
aon abont to oroaa.— -The plaintiff, driV- 1874 
ing a motor-car, on a dark night, came into 
collision with an electric car of the defend- 
ants, running .on rails, when attempting to 
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cross the rails at a regular crossing. At the 
trial of an action for damages for injury to 
the plaintiff and his car, the jury found that 
the accident was caused bj the negligence of 
the defendants, in that there was no light on 
the front of the car at the time of the acci- 
dent; also, that the plaintiff did not use 
enough care, and should have stopped dead at 
a dangerous crossing: — Heldf that the extent 
of the care required from a person about to 
cross in front of an engine or car running on 
rails, depends entirely on the particular con- 
ditions of each case: in each case what is 
reasonable care is a question to be decided 
.by the jury, according to the facts of the case. 
— Orand Trunk R. W. Co. v. MoAlpine, 
[1913] A. G. 838, Rea v. Broad, [1915] A. C. 
1110, Orand Trunk R, W, Co. v. Hainer 
(1905), 36 S. C. R. 180, and Ramsay v. To- 
ronto R, W. Co, (1913), 30 O. L. R. 127, 
referred to. — The finding of the jury as 
to the plaintiff's negligence indicated that 
they appreciated the circumstances — they 
might well have thought that looking 
was not enough, and that, on a dark 
night, at a dangerous crossing, reasonable 
care demanded a stop, as listening might 
be useless if the plaintiff's motor was in po- 
tion. — ^That finding was sufficient to dispose 
of the case in favour of the defendants. — 
Setnhle, that the finding of the jury against 
the defendants, as to the light, was not sus- 
tainable as a finding of negligence. 

Orth V. Hamilton, Grimshy and 
Beamaville Electric R. W. Co. 
(1918), 43 O. L. R. 137; 43 D. 
L. R. 544. 

Oolli«ioi& between def ondmnt's street 
oar and automobile — Defendant and 
drlTer of automobile botb piiltx of 
neclisence — Inability of defendant for 
death of person in antomo bile ivbo 
was sbowins way to driver — Wbetber 
dnty of snob person to warn driver of 
tbeir approaebins street ear line. — H. 
who had invited certain parties to his house, 
was riding in their automobile in the front 

io>7<; seat with the driver to show them the way. 

lOlO While approaching a crossing he and the 
driver were looking at a part of the machine 
and did not notice defendant's street car 
which approached without sounding its gong 
in time and collided with tiiem killing H. — 
Held, that there Wjas no duty on H. to warn 
the driver that he was approaching a street- 
car line. His obligation under the circum- 
stances was to direct the driver along what 
streets to proceed and what turnings to take ; 
not to point out obstacles or dangers on the 
route which would be apparent to any reason- 
ably careful driver. The driver was compet- 
ent and H. was entiUed to assume that he 
would use due care. The evidence while 
ettat>lishing negligence on the part of the 
defendant, also established negligence on the 
part of the driver in not looking ahead whUst 
driving. But this did not excuse defendant 
from liability for damages for H.'s death. To 
relieve it from liability tiie deceased himself 
must have been guilty of negligence which 
contributed to the accident or he must have 
stood in sudi a relation (as master, em- 
ployer, etc.) to the driver of the automobile 
as to imply responsibility for his actions. 

HwiUr y. City of Saskatoon [1919] 
2 W. W. R. 872 (Sask.) ; 48 D. L. 
R. 68. 



Hand oar — ^Railway orosainc — Us- 
nala — O. O. 1063. — ^The man in charge of 
a hand car on a railway track should give 107 A 
some signal of his approach to a railway -■•^'O 
crossing, but, in the present case, as the 
plaintiff saw the car coming and took no 
means to prevent his horse from taking fright, 
his negligence was the immediate cause of 
the accident. 

Lemieuw v. Langevin (1918), 54 
Que. S. C. 542. 



Failure of railway enginoer to 
wbiatle and aonnd belL — ^In an action 

for damages for breach of a statutory du^, 
a plaintiff who has established that he was in 
fact injured as a result of such 'breach, is 
entitled to succeed, notwithstanding negli- 
gence on his part contributed to the accident, 
unless his negligence was such as to sever the 
causal connection between the defendant's 
breach of duty and the injury. — The Railway 
Act, R. S. C. 1906, c. 37, has not purported 
in express terms to confer on railway com- 
panies an exclusive user of the highway, or a 
greater or higher right than that of the or- 
dinary traveller to use the highway. — In con- 
ferring on the railway a right to use the high- 
way co-extensive with that of the ordinary 
traveller, owing to the very nature of railway 
operations — the fact that successful operation 
requires the use of heavy trains trav^ing at 
high speeds on fixed tracks — ^Parliament has 
imposed an obligation to observe special pre- 
cautions to warn the traveller on the high- 
way. Parliament has in addition to the im- 
position of penalties for unlawful operation 
when these precautions aiv not observed ex- 
pressly imposed on the railway company re- 
sponsibility in damages for accidents attri- 
butable to the unlawful operation. — The 
imposition on the railway company of an ob- 
ligation to take the statutory precautions has 
not relieved the traveller on the highway from 
the responsibility which the law imposes on 
the traveller at common law, that is to exer- 1877 
cise that measure of due care which in like 
circumstances an ordinary prudent man 
would observe. — If on the facts an accident is 
attributable rather to the failure of the tra- 
veller on the highway to use due care than to 
the unlawful operation of the train — if the 
causal connection between the act or omis- 
sion which constitutes unlawful operation 
under the Act, and the accident is severed by 
the interposition of the negligent act or omis- 
sion of the traveller, (or even of a third 
party) — or even if, in spite of the inference 
that without the unlawftQ operation, the acci- 
dent could not have happened, it should ap- 
pear on the facts and circumstances of any 
case that the negligence of the traveller was 
the true determining cause of the accident, 
the railway company is not responsible. — It 
is now clearly established that the so-called 
rule of " stop, look and listen " is not a rule 
of law, and Ib merely an element in the con- 
sideration of the question of what care a pru- 
dent person would in like circumstances ob- 
serve. — The tendency of the decisions of 
Judges and juries is not to consider a failure 
to "stop, look and listen" the determining 
cause of the accident where it can be attri- 
buted to unlawful operation of the train. 
These decisions and the reported findings all 
lead to the conclusion that negligence of a 
plaintiff which merely contributes to cause 
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an accident ia not treated as a defence in an 
action for breach of statutory duty. [See 
next case.] 

Doyle et al, v. Canadian Northern 
Railway Company, [1919] 1 W. 
W. R. 21 (Sask.). 

FAllnre to wMatle and rinc bell — 
WHether failure to look for approaoli- 
ins train eonalitiitod contoilmtorj 
nesllseno^. — In an action for i^'uries re- 
ceived by being struck at a level crossing by 
defendant's train which, as found by the 
iQiTQ Court, failed to sound its whistle at 80 rods 
lOlo i^Q^ fiQg i^ ^n g^ required by statute, the 

failure on the part of those injured to look 
on approAching the crossing to see if a train 
was coming was held not to constitute con- 
tributory negligence disentitling tiiem to re- 
cover, as they were justified in assuming, 
from a customary use of the crossing for 
years, that the train would not be coming 
after its usual time which bad passed, and at 
any rate that an approaching train would 
whistle at the 80 rods post. (Judgment of 
Taylor, J. [1919] 1 W. W. R. 21, sustained 
[See 1877]). 

Doyle et ah V. Canadian Northern 
Railway Company, [1919] 2 W. 
W. R. 184; 12 Sask. L. R. 216; 
46 D. L. R. 135. 

iBJnrjr to teaafc ovoatims traok — ^RiAt 
of way — Contriliatory moclicenee« — ^e 

driver of a heavily loaded vehicle proceeding 
up a steep hill has no right to assume that an 
approaching tram car will stop and allow 

1879 ^^^ ^^ cross the track in front of it. — Such 
driver is bound to use ordinary care and is 
not justified in blindly crossing the tram car 
line. — Where the evidence showed that the 
driver knew that the tram car was coming, 
and was in a position to have stopped in- 
stantly, and drove in front of the car. — Held, 
that the case was a conclusive one of contri- 
butory negligence, and that this was the effici- 
ent cause of the accident. 

Davie v. N, 8, Tramways d Power 
Co. Lid. (1919), 52 N. S. R. 
316. 

Injury to and deatk of person eross- 
•ins traok — Foot oanskt In ** a|^t- 
•witek. — At about 10 o'clock at night on 
a day in April, 1915, D. was found lying be- 
side the tracks of the defendants at a place 
where the tracks were crossed by Q. street, 
in the town of P., " with practically both 
thighs amputated above the knee and one foot 
tightly caught in the frog or switch." D. died 
shortly afterwards, and this action • was 

1880 ^I'ought by the administrator of his estate to 
recover damages for his death. The switch 
was of the kind known as a ** split-switch.'* 
At the trial, the jury, in answer to questions, 
found that the death was caused by the de- 
fendants' negligence, which, they said, con- 
sisted in having a split-switch on the public 
highway ; and they found against contribu- 
tory negligence: — Held, upon the evidence, 
that the Dominion Board of Railway Commis- 
sioners had not approved of the placing of the 
split-switch at the crossing; and the defend- 
ants were not relieved or otherwise assisted 
by the provisions of s. 238 of the Railway 
Act, enacted by 8 & 9 Edw. VII. c. 32, s. 5. 
merely because no complaint or application 



had been made to the Board under that sec^ 
tion — it was not to be presumed that, because 
the Board had not been put in motion, ap- 
proval of the switch had been given. — Held, 
also, upon the evidence, that Q. street was a 
public highway. — Held, also, that the infer- 
ence could properly be drawn by the jury that 
the construction and maintenance of tlie 
switch on the highway was a source 
of danger to those having the right to 
pass over the street; that there was there- 
fore, evidence of negligence to go to the 
jury; and that the jury, in bating their 
conclusion on a consideration of that eri- 
dence, were not usurping the jurisdiction 
of tiie Board. — Not only must an authorised 
act be done in a reasonable way and without 
negligence, but there is the additional obliga- 
tion upon one exercising a statutory or au- 
thorised power, not to exceed that power. 
Whatever were the rights which the defend- 
ants acquired in respect to the highway, they 
did not include the erection and maintenance 
thereon of the split-switch.— fifouMioarA; and 
VauwhaU Water Co, v. Wandsworth DietHct 
Board of Works, [1898] 2 Ch. 603, 611, 
Roberts v. Charing Cross Eusion and Hamp' 
stead R. W. Co, (1903). 87 L. T. R. 732, 833, 
734, and Moore v. Lambeth Waterworks Co. 
(1886). 17 Q. B. D. 462, 465, referred to. 

Brunette v. Chrand Trunk R, W, Co. 
(1918), 43 O. L. R. 220; 44 D. L. 
R.48. 

Injury Vy engine of train to person 
abont to cross track. — ^The plaintiff, an 
experienced railwayman, at 5 o'clock in the 
morning of a Deoember day, attempted to 
cross ti^e trade of the defendants, when he 
was struck by the locomotive of a passenger 
train going west, and was injured. On the 
previous day a train had been wrecked at a 
level crossing of the defendants' lines with 
those of another company ; the plaintiff liad 
been engaged in clearing the track of the 
wreekage, and was about to cross the track at 
or near the place of tiie wredE, when he was 
struck. At the trial of an action for damages 
for the plaintiff's injuries, the jury found that 
that there was negligence which caused the 1881 
injuries, and that such negligence was " in 
not stopping at a reasonable distance east of 
the distant signal and proceeding with suf- 
ficient caution approaching wreck zone which 
was observed." They also negatived contri- 
butory negligence, and assessed the plaintifTs 
damages at $3,000. The crossing had no inter- 
locking switch system. The " distant signal " 
or distance semaphore at which a train ap- 
proaching this crossing from the east should 
come to a full stop was 700 feet east of the 
crossing: — Held, that there was evidence to 
suETtain the findings of tbe jury, and the plain- 
tiff was entitled to judgment— Sections 277 
and 278 of the Railway Act, R. S. C. 1906, c. 
87. were applicable to this crossing ; there was 
a breach of the statutory duty to stop before 
reaching the crossing of two railways (Hod- 
gins, J. A., expressing no opinion as to this). 
— ^The finding by the jury of negligence in not 
'* proceeding with sufficient caution approach- 
ing wreck zone" was covered by the allega- 
tion of " excessive speed " made in the plain- 
tiff's pleading ; and " excessive speed " would 
be such speed as would be excessive in all the 
circumstances of the case — the nsuid circum- 
stances of the wreckage, additional lights, etc.^ 
were all to be taken into account. — The jury 
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had the right to pass upon the question of 
excessive speed. — Minor v. Grand Trunk R» 
W. Co. (1917), 3S O. Jm R. 646, explained 
and distinguished- — Columbia Bitulithic Lim- 
ited y. British Columbia Eledrio R, W, Co. 
(1917), 55 Can. S. €. R. 1, 34, and Orth y. 
Hamilion Orimtby and BeamsvUle Eledrio 
R. W. Co. (1918). 43 O. Ia R, 137, referred 
to. 

Follich y Wabaeh R, R. Co. (1919), 

45 O. L. R. 528: 48 D. L. R. 526; 

16 O. W. N. 229. 



VI. 3 <b). Pmasensera — On Board* 

Oolliaion — HesHsonoe — ^Death of person 
travelling as caretaker of livestock at reduced 
1 ftft9 ^^^ — Special contract — ^Ai»proyal of Railway 
^'^^^ Board — Exemption from liability — Know- 
ledge of deceased — ^Action under Fatal Acci- 
dents Act. 

Barry v. Canadian Pacific R. W. Co. 
(1919), 15 O. W. N. 455, affirmed ; 
16 O. W. N. 202. 

Dorailins of train* — In an action for 
damages for persoual injuries resulting from 
the derailing of a train on which the plaintiff 
was a passenger, the rule of res ipsa loquitur 
applies, and the burden is therefore cast upon 
the railway company of proving that it had 
exercised all the care and skill which the law 
imposes upon a carrier of passengers, or 
whatever other defence it may have {Scott v. 
London, etc. Dock Co., 3 H. & G. 596, 34 
Li. J. JQx. 220; and Kearney v. London d 
Brighton, etc. Ry. Co., L. R. 5 Q. B. 411, 39 
Li. J. Q. B. 200 applied).— It is the duty of a 
carrier of passengers to exercise a high degree 
|QQo of care to see that whatever is required for 
loOO f^^ gufg conveyance of its passengers is in fit 
and proper order : Readhead y. Midland Ry., 
38 Li. J. Q. B. 169, L. R. 4 Q. B. 379. Re- 
peated inspection and testing of the wheels 
and other parts of the car trucks is part of 
the precautions which a railway company is 
bound to take: Manser v. Eastern Counties 
Ry., 3 L. T. 585 ; Richardson v. Great East- 
em Ry., 1 C. P. D. 342.-i--On an appeal from 
a judgment in favour of the plaintiff in an 
action for personal injuries resulting from the 
derailing of a train on which the plaintiff was 
travelling, held that the evidence supported 
the findings of the jury that the breaking of 
the equalizing bar (which the defendant com- 
pany admitted was the cause of the derail- 
ment) resulted from the negligence of the de- 
fendant in failing to inspect or test the bar 
properly, although the jury also found that a 
shock had been given the bar, the day before 
the accident, by the attaching of an engine 
which pushed the train out of a snow-bank in 
which it was stalled. It was proved, however, 
that three or four other equalizing bars on 
the defendant's trains had broken {Oaiser v. 
Niagara, etc. Ry. Co., 19 O. L. R. 31 ; To- 
ronto Ry. Co. y. Fleming, 47 S. C. R. 612, 
referred to upon the duty imposed upon car- 
riers of pa9sengers with respect to testing and 
inspecting their equipment). [See 1884.] 

Pyne v. Canadian Pacific Railway 
Company, [1918], 3 W. W. R. 
913; 29 M. R. 139; 23 Can. Ry. 
Ca. 281; 43 D. L. R. 625. 



Carriers, while not insurers of their paa- 
sengers' safety, nor impliedly warranting that 
the vehides and their equipment are per- 
fectly sound and sufficient, do incur an obli- 
gation to use due care and as far as due eare 
and competent forethought can secure that 
end, to carry their passengers with safety. 
Plaintiff, a passenger on defendant's train. lOQl 
was injured <by derailment and capsizing of ^^^^ 
his coach when passing over a switch. The 
Court held that the maxim res ipsa loquitur 
applied and that, in the absence of explana- 
tion by defendant, proof of the accident itself 
afforded evidence that what had happened did 
in fact arise through the failure to discharge 
said ohligation ; that there was evidence (dis- 
cussed in the judgment) to support the jury's 
conclusion that defendant had not acquitted 
itself of this burden of explanation. — ^Appeal 
from the Court of Appeal for Manitoba 
([1918] 3 W. W. R. 913), dismissed. [See 
1883.] 

Pyne v- Canadian Pacific Railtoay 
Company, [1919] 3 W. W. R. 125 
(P.C.— Man.) ; 48 D. L. R. 243. 



Fall oanaod by breaking of strap — 
HosliSO>^<'A — Prima facie oase — ^Ros 
ipsa loquitur. — The judgment of Meredith, 
(5.J.C.P., 44 O. L. R. 568, 15 O. W. N. 30S, 
was set aside and a new trial directed. — Held, 
that the fact that the strap hv which the 
plaintiff Kate B. was supporting herself, 
standing in the defendants' car, broke when 
called on to bear the strain, cast upon the 
defendant company the burden of shewing 
that the breaking was not due to any negli- 
gence on its part The case was one for the 
application of the rule res ipsa loquitur. — 
McPhee v. City of Toronto and Bulmer 
(1915), 9 O. W. N. 150, Songster v. T. Eaton 
Co. (1894), 25 O. R. 78; 21 A. R. 625, T. 
Eaton Co. v. Songster (1895), 24 Can. S. 
C. R. 708. and Toronto R. W. Co. v. Fleming 
(1913), 47 Can. S. C R. 612, followed.— ^The 
defendant company adduced evidence for the ^885 
purpose of rebutting the prima facie pre- 
sumption which arose from the breaking of 
the strap, but made no attempt to shew that 
the strap had been inspected or tested, or 
that any system of inspection or testing was 
in use, nor to shew how long the strap which 
broke had been in use: — Held, that the jury 
should have been instructed that the burden 
of rebutting the presumption of negligence 
which arose from the breaking of the strap 
was upon the company, and that unless that 
burden had been satisfied the plaintiffs were 
entitled to succeed; and, the jury not having 
been so instructed, and their findings as to 
negligence being unsatisfactory, the ends of 
justice would be best served by setting aside 
the judgment and directing a new trial. — ^The 
expenses of the plaintiff, David B., the bus- 
band of the plaintiff who was injured, hav- 
ing been dealt with at the trial as part of 
the damages sustained by his wife, must be 
taken to bave been included in the damages 
awarded to her; but the jury might well 
have awarded him something for the loss of 
the society and companionship of his wife 
while she was suffering from her injuries. 

Bratoley v. Toronto R. W. Co. 
(1919). 46 O. L. R. 31; 16 O. 
- W. N. 316. 
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Sudden stop of street ear — ^maamnjobr 
tltrown asainst rail and iajared. — ^The 
plaintiff, a passonger in a street car of the 
defendants, was sitting at the end of a seat 
where a small brass rod was placed a few 
inches above the seat-level; the car ertopped 
suddenly with a jerk, and she was thrown 
against the rod, the lower part of her spine 
coming in contact with it. The defendants 
did not deny that the stop was a sudden 
one, but said that no warning of it could 
have been had by previous jarring, because 
it was found to be due to the fall of a brake- 
shoe. From the only evidence as to the cause 
of the violent stop and jerk, it appeared that 
there waff a possibility that if the brake- 
beam was let down at one end only, the other 
holding firm, there might and probably would 
be bumping or jarring — depending somewhat 
upon the character of the pavement. At the 
trial of an action for damages for the injur- 
ies sustained by the plaintiff, the jury found : 
(la) that the plaintiff was injured as a re- 
sult of the accident; (lb) that the disease, 
arthritis, from which the plaintiff was suffer- 
ing at the date of the trial, was attributable 
to the injuries sustained which caused the in- 
jury complained of; (3) that such negligence 
was " that of the car-crew is not ascertain- 
ing the cause of the jolting;" (4) that some- 
thing happened before the accident which 
suggested that the street-car was unfit to run 
— " the unusual jolting before the accident :'* 
— Beldt that there was some evidence to sus- 
tain the 4th finding; and, if there was jolt- 
ing or bumping b^ore the accident, as the 
jury found, it was the duty of the defend- 
ants' servants in charge of the car to as- 
certain why the bumping was going on ; they 
made no inquiry, and so neglected the oppor- 
tunity of ascertaining the cause and prevent- 
ing the accident. — Held, also, that there was 
enough in the testimony of the physicians 
and surgeons who were called at the trial to 
make it a fair question for the jury whether 
the injury was the cause of the arthritis, or 
whether it merely aggravated the disease al- 
ready existing, or whether the blow and the 
disease were in any way connected : there was 
evidence upon which the jury could properly 
find in favour of the plaintiff. 

Scoti v. Toronto R. W. Co, (1919), 
45 O. L. R. 511 ; 48 D. L. R. 560 ; 
16 O. W. N. 225. 



Aow ia trantwaj— Womaa Im fmmUj 
way — O. O. 1063. — ^A tramways company 
will be held answerable for the negligence of 
one of its conductors in allowing disorderly 
1QQ7 conduct in one of its cars. — ^A miscarriage is 
loo I not a too distant cause for damages when 
directly the result of gross misconduct on the 
part of passengers travelling with the sick 
woman in a street car, and whose conduct the 
conductor could have quelled. 

Hoatreol Tramway$ Campaay v. 
MelhmneU (1018), 27 Que. K. B. 
666. 
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1 QQQ PasseoLsar alifflntiac tvm 
looO — Negligence of servants of railway company 
operating car — Overcrowding — ^Ezit-door left 



open — Absence of contributory negligence — 
Bindings of jury. 

StiieHtHfion ▼. Swidwich, Windsor 
and Amheratburg RaUway (1010), 
16 O. W. N. 128. 

lajary to yaaseacar aUgfctJag froaa 
ear — laTitatton to alifflit wltllo ear 
atoTiac^ — Ihe plaintiff, a pasMnger in a 
street car of the defendants, signalled the 
conductor to stop the car so that he might 
alight The exit-door was opened before the 
car had actually stopped; and the plaintiff, 
relying, as he said, upon the opening of the 
door as an invitation to alight, stepped on 
the pavement, and, owing to the motion of 
the car, was thrown down and injured. He 
thought the car must have been travelling 
at about 5 miles an hour; he did not look 
to see whether the car was in motion, and 
admitted that if he had looked he would prob- 
ably have noticed that it was. In an action 
for damages for the injury sustained, he ^^^ 
testified accordingly, and no other evidence loo9 
was offered on his behalf. The trial Judge, 
being of opinion that there was no evidence 
of negligence to go to the jury, dismissed the 
action: — Held, tibat, the door being opened 
when the car was not at a stopping place, the 
question was, whether the car was moving 
so fast that the motion would be perceptible 
to any reasonably careful passenger; that 
was a question for the jury ; and there should 
be a new trial (Riddell, J., dissenting). — 
Per Riddell, J.: A car moving at the rate 
of 5 miles an hour was going so fast that the 
motion must have been perceptible to any 
reasonably careful passenger.— -(Tosey v. To- 
ronto R. W, Co. (1017), 40 O. L. R. 44», and 
Grand Trunk R, W. Co, v. Afoyae (1917), 
56 Can. S. C. R. 95, applied. — It was said 
that immediately after the plaintiff had fallen, 
the conductor alighted and helped him to bis 
feet, and said: "It was my fault, I AoaM 
not have opened the door, but I thought the 
car had stopped:" — HM, that evidence of 
this statement was properly exchided : it was 
not a statement by an agent which would 
bind his principal, nor was it part of the HM 
geaiw.—Reinna v. MeMakon (1889), 18 O. R. 
502, WUeon v. Botwford-Jenhe Co. (1902), 
1 O. W. R. 101, and Gamer y. Township of 
Stamford (1903), 7 O. L. R. 60, referred to. 

JarvU V. London Street R, W, Co. 
(1919), 45 O. L. R. 167; 48 D. 
L. R. 342 ; 15 O. W. N. 421. 

lajary to jsasseacer alichitiai; froat 
street ear. — The plaintiff, a passenger on a 
street car of the defendants, attempted to 
alight from the car when it reaped its 
termious in the City of T., upon land of the 
city corporation. She was on the steps of the 
car on her way out when she was crowded 
and jostled by persons entering the car, was 1 ftOA 
thrown to the ground, and injured. In aa '"'^*'^ 
action for damages for her injury, the jury 
found that it was caused by the negligence 
of the defendants, consisting ia "aUowing 
passengers to enter at both doors," and that 
she was not guilty of contributory negligence : 
— Held, that the defendants were bound to 
take reasonable means and care for the safety 
and comfort of the plaintiff during the jour- 
ney, of which alighting from the car was a 
part; that the defendants were not exempt 
from doing their duty because the stopping 
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place was not on their own property; that, 
no kind of precaution or care having been 
taken to prevent the wrong which was done, 
the jury's findings were reasonable and justi- 
fied by the evidence; that the negligence 
found was the proximate cause of the injury ; 
and that the judgment for the plaintiff 
entered thereon should be affirmed. 

Williami v. T^onmto and York Radial 
R, TF. (7o. (1919), 45 O. L. R. 
387; 48D..L. R. 346; 160. W. N. 
1»7. 

nuMy Jwnviiic off moTiAs trmla^— JTeM, 

plaintiff's act in jumping off a moving train 
1QQ1 ^' defendant company though at the sugges* 
iotll don of defendant's brakesman, prevented a 
claim arising against defendant for injuries 
thereby received or amounted to contributory 
negligence debarring recovery. — (Reversing 
judgment of Court of Appeal for Baskatche- 
wan, [11 Sask. L. R. 127, (1918) 2 W. W. 
R. 233] which reversed judgment of Elwood, 
J. [(1917) 2 W. W. R. 1106].) 

Hay V. The Canadian Pacific Rail- 
way Company, [1919] 1 W. W. 
R. 806 (S. C. Can.--Sask.) ; 68 
S. C. R. 288 ; 46 D. L. R. 87. 



Passenffor ali^ktlms front atveet oar 
— ^Heclicenoe — ^Tilal — Findins of Jury. 

— ^In an action for damages for injury sus- 
tained by a woman, one of the plaintiffs, in 
alighting from a closed double truck street-car 
of the defendants, upon a city highway, the 
jury, in answer to questions, found: (1) that 
the accident was caused by the negligence of 
the defendants; (2) that the negl^ence con- 
sisted in not furnishing proper platform ac- 
commodation for the purpose of getting on 
and off the defendants' cars; and (3) no con- 
tributorv negligence. After a discusmon be- 
tween the trial Judge and the jurors in re- 
gard to the second finding, the trial Judge 
sent the jury back to reconsider that finding. 
When the jury returned, they stated that for 
the second finding they had substituted the 
following : " We find that the north end of 
the car-step was sufficientiy shot past the 
north end of the platform to render it posi- 
tively dangerous to passengers alighting. We 
also find tiiat the height of the car steps did 
not comply with the regulations of the On- 
tario Railway and Municipal Board, and that 
these circumstances caused the acddent:" — 
Heidf that the trial Judge properly accepted 
and acted upon the substituted anvwer to 
question 2. — Townsend's Auto Livery v. 
TkamUm (1917), 13 O. W. N. 237, followed. 
— ^By order of the Board, which had the force 
of ft statute, it was diriected that on closed 
double truck cars the height of the first step 
above the ground should be not less than 14 
in^es nor more than 16 inches. Upon the 
ear from which the plaintiff alighted, the step 
was 2L indieg above the platform at which 
the car purported to stop and 33 inches above 
tfaa ground at the place where the car over- 
8lM>t tiie platform and where the plaintiff 
alighted. It appeared that the platform had 
beat erected and the stopping place fixed by 
the city corporation : — Beldf that, by force of 
the statute under which the defendants oper- 
ated and the order of the Board, it was the 
duty of the defendants to see that the proper 
fw^ties for passengers to alight were pro- 



1892 



vided — ^not a platform, but a step upon the 
car of the prescribed distance above the 
ground; they did not provide such a step; 
the place was dangerous; and, the jury hav- 
ing found the danger and the neglect to pro- 
vide the step, and that these were the proxi- 
mate cause of the accident, judgment waa pro- 
perly entered for the plaintiffs. — ^The question 
whether the order was unreasonable or im- 
possible to comply witii was not open, — Judg- 
ment of Latchford, J., affirmed. 

Dofoaon v. Toronto and York Radial 
R, W, Co, (1918), 48 O. L. R. 
158; 43 D. L. R. 377. 

Injury to person alislitinK front oar 
in highway by outward awing of rear 
steps of oar — ^Heslisenoe — Proximate 
oanae of injury — Uabllitj — ^^^tjr of 
railw^ay company to passengers — Oon- 
tinnanoe of Jonmey. — The judgment of 
Middleton, J., 44 O. L. R. 232, 15 O. W. 
N. 192, was aflirmed.— The view of Middle- 
ton, J., that the obligation of the defendant 
street railway company to the plaintiff, as 
its passenger, ended when she reached a place 
of safety, was too narrow: the obligation 
did not end until she reached a place from 
which she might have safely passed from the 
point of debarkation in McCaul S^treet to the 
place where she had to go to transfer to the 
Queen Street line. The obligation of the 
company was greater towards a passenger who 
had not completed his journey, but in order 
to do that had to transfer to another line, 
than it would be to a passenger who had 
completed his journey; but, even as to such 
a passenger, the company was bound to pro' 
vide a stopping place at which the passenger 
could proceed to the sidewalk without having 
to pass through such a pool of water as ex- 
isted at the usual place for crossdng McOaul 
Street, or subjecting him to the danger, be- 
fore he had reached the sidewalk, assuming 
that he had not unnecessarily delayed in 
crossing, of being struck by a car when it 
was swinging around a curve such as existed 
at the stopping place. — The plaintiff was still 
a passenger when she was struck by the rear 
end of the steps of the car as it swung out- 
wardly in rounding the curve; the company 
owed her a higher duty than if she had been 
merely a traveller upon the highway; the 
servants of the company were fi^ty of 
negligence in starting the car without first 
making sure that the passengenr who had 
left it were still between it and the waggon ; 
and that negligence was the proximate cause 
of the plaintiff's injury. 

Barr V. Toronto R. W. Co, and City 
of Toronto (1919), 46 O. L R. 
64; 46 1>. L. R. 722; 16 O. W. 
N. 324. 



VI. 8. (d). BonormUr. 

Riotons or diaordarlj oandnet of 
pasaenser — ^EJoetion fronfc train.-^Rlot'- 
ous or disorderly conduct, or the use of in- 
decent or profane language in a railway 
coach, works a forfeiture of a passenger's 
right to be carried as such, and he may for 
such conduct be ejected from the train, unlestf 
he is through drunkenness or other cause 
bereft of all intelligence and is pat off aad 
left on a track or other dangerous place« 
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under such circnmstances that the conductor 
ought to have known that putting him off was 
equivalent to putting him to death. — ^A rail- 
way company is not liable for the death of a 
passenger, who is ejected from the train at a 
proper stopping place, for drunkenness and 
riotous conduct, if at the time he is put oif 
the train be is capable of taking care of him- 
self, although subsequently he wanders on 
to the track and several hours later is killed 
by another train at a place where those in 
charge of the latter train could not see him 
in time to prevent the accident. 

Dunfif Administrator v. Dominion 
Atlantic R. Co, (1919), 45 D. L. 
B, 51. 



VI. 4. (b). Aooidentfl on or near Tracks, 

Atteatpt to oroaa street oar track — 
Oar too close to be stopped — Damases. 

— A person who attempts to cross a street car 
track, when a car is too close to him to make 
it practicable for the motorman to stop the 
car or avoid striking him, cannot recover 
damages against the company. 

> Montreal Tramtcays Co, v. Hamil- 
, ion (1919), 43 D. L. R. 243 

(Qne.). 

Oolllslon of street car witk autoaio- 

bile — ^Negligence of motorman — Negligence 

1 RQfi o^ chauffeur — (Findings of jury — ^Evidence — 

^^^^ Oontributory negligence — ^Ultimate negligence. 

[This was a new trial ordered by 40 O. L. R. 

614 ; 13 O. W. N. 156.] 

Ontario Hughea-Oioens Limited v. 
Ottatca Electric R. W. Co. 
(1919), 15 O. W. N. 413 ; affirmed 
16 O. W. N. 54. 



Collision resnltins f^onk defeetlTO 
tramivay track — Common fanlt — C. 0« 
1053) R. 8. Q. 6605. — ^A provincial statute 
determined that a tramway company should 
pave eighteen inches on each side of its track. 
A municipal by-law, subsequently approved 
by the legislature, limited this obligation to 
six inches. A subsequent municipal by-law, 
also approved, was silent on the point. The 
original provision is declared to be the com- 
mon law on the subject. — Under those cir- 
cumstances the tramways company could not 
call the local municipal authority in war- 
ranty. — Common fault arises when rails of a 
tramway company are in bad order and when 
the driver of an automobile, seeing their con- 
dition, knowingly runs upon them. 

Charland v. Montreal Tramwaye 
Company (1918), 55 Que. S. C. 
340. 
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Collision npon Mghway of antomo- 
Mle and electric street car.— The action 
was brought by O. to recover damages for loss 
and injury sustained by him in consequence 
of a collision of an automobile, which he was 
driving upon a highway, with an electric 
: street car of the defendants, which was back- 
irig in an easterly direction, the conductor 
standing on the back platform, which was 
thus in front, and the motorman operating 
the car at the other end. O. was going north, 
and turned to go west, thus meeting the 
backing street car. The plaintiff, in his plead- 



ing, assigned, as grounds of negligence on the 
part of the defendants, want of warning and 
failure to stop in time owing to the defend- 
ants' servants not being " sufficiently atten- 
tive to du^." In the charge to the jury they 
were told tiiat the negligence which the plain- 
tiff complained of was that the defendants* 
servant might have stopped, but did not stop, 
the street car when the vehicle driven by O. 
was in a position from which he had no power 
to escape. The jury found negligence, which, 
they said, '* consisted in having the car cou- 
trolled from the wrong end and in the con- 
ductor misjudging the course of the plaintiff's 
automobile." They negatived contributory 
negligence. O. and the conductor gave evi- 
dence at the trial. O. said that the conductor, 
when he saw that his car was going to run 
into O/s vehicle, signalled the motorman by 
bell, " but the car kept coming ;" and that the 
conductor told him (O.), inunediately after 1S98 
the accident, that he (the conductor) had 
given the motorman the signal in plenty of 
time to stop, but the motorman " did not take 
it." This tlie conductor denied. O. did not 
pretend that he gave any warning of his in- 
tention to turn west — the local municipal by- 
law required a " visible and audible warn- 
ing:" — Held, that there was no evidence of 
negligence proper to be submitted to the jury 
— there was nothing more than "a mere sur- 
mise that there may have been negligence:** 
Toomey v. London Brighton and South Coast 
R, W. Co, (1857), 3 C. B. N. S. 146, 150; 
and the action should be dismissed. — (2) The 
Jnry had gone beyond their province in find- 
ing that the street car should have been con- 
trolled from the rear — that matter was under 
the control and direction of the Ontario RaU- 
way and Municipal Board: Ontario Railway 
and Municipal Board Act, R. S. O. 1914, c. 
186; see also cl. 36 of the schedule to the 
defendants' Act of incorporation, 55 Vict. c. 
99. — (3) There was no ground for directing 
a new trial : the accident was due to O/s own 
fault or an unexpected failure of the engine 
of his automobile. — (4) Semhle, that what 
the motorman said to O. immediately after 
the trial was not admissible in evidence : 
Wilson V. Botaford-Jenks Co. (1902), 1 O. 
W. R. 101. — (5) O.'s mother, who owned the 
automobile, was properly added as a plain- 
tiff at the trial before tiie jury were charged, 
upon her consent in writing under Rule 
134 (2). 

O'DeU V. Toronto R. W. Co. (1919), 
44 O. L. R. 350; 15 O. W. N. 
236. 

Collision bet^reen plaintiff*s antomo- 
bile and street ear in hisb'way — ^In« 
Jnry to plaintilf — ^Nesligcnce of driTcr 
of street car — HeKlisence of plain- 
tilf — Speed of street car — Find«» 
inffs of Jnry — Want of control — 
Dnty of drirer of street car — Proxi- 
mate canse of collision. — The plain tiflTs 1899 
motor car was standing facing east on the 
south .^de of a highway upon which the de- , 

fendants' tracks were laid and their street 
cars ran. The plaintiff started his car from 
the kerb with the intention of turning north ' 
acrosfl the tracks and going west : one of his 
wheels came upon the south track, where it 
was struck by a car of the defendants com- ' 

ing from the' west; he saw the street car be- 
fore he started, and judged it to be about" 
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150 yards west; the driver of the street car 
also saw the plaintiff's car; the plaintiff 
was injured, and sued for damages. At the 
trial the jury found: (1) That there was 
negligence on the part of the defendants' 
motorman which caused the collision; (2) 
that the negligence consisted " in that he did 
not have bis car under control to stop in case 
of an emergency;" (3) that there was negli- 
gence on the part of the plaintiff which 
caused or contributed to the collision; (4) 
that the negligence was, ** He misjudged the 
distance the street car was from him when 
he started from the. kerb;" (&) that, not- 
withstanding the negligence of the plaintiff, 
the defendants' motorman could, by the ex- 
ercise of reasonable care, have prevented 
the collision ; (6) to the question, " What 
should he )iave done which he did not do or 
left undone which he did?" the jury answered, 
" He should have had his car under control :" 
— Held, that judgment was properly entered 
for the plaintiff upon, these findings. — Per 
Meredith, C.J.C.P.: The negligence of the 
plaintiff did not prevent him from succeed- 
ing in the action, because, notwithstanding 
such negligence, the defendants might, by the 
exercise of ordinary care, have avoided in- 
juring him. It is a breach of that duty, owed 
to the negligent, and that alone, whidi gives 
the right of action.— Per Riddell, J. : If the 
motormttn was running his car at so great a 
speed that he could not, by the exercise of 
proper care, avoid the result df a negligence 
of the plaintiff which might be anticipated, 
this excessive speed was in itself the efficient 
the proximate, the decisive cause of the acci- 
dent, and the contributory negligence of the 
plaintiff did not neutralize its effect. — Bren- 
ner v. Toronto R. W. Co. (1907-8), 13 O. L. 
R. 423 ; 15 O. L. R. 195 ; 40 Can. S. C. R. 
540; British CoUitnlia Electric R, W. Co, v. 
Loach, [1916] 1 A. C. 719, and Oolumhia 
Bitulithic, lAmited V. British Columbia Elec- 
tric R, W, Co, (1917). 55 Can. S. 0. R. 1, 
discussed. 

Parsons v. Toronto R. W, Co. 
(1919), 45 O. L. R. 627: 48 D. 
L. R. 678 ; 16 O. W. N. 281. 

Liability for tort — Tramway — Col- 
lision — Antomobile — C. C. 1053. — 

There is negligence on the part of a motor- 
man when he sees or eAiould see an automobile 
obliged to run upon the tracks in front of 
the tramway to avoid a vehicle standing at 
the kerb and he doesf not slacken speed. 

Masse v. Montreal Tramways Co, 
(1918), 25 R. L. n. s. 246 (Que.). 

Oontributorj neslisenoe. — Plaintiff 
held di0entitled to recover for injury through 
colliaion between his automobile which he 
wa0 driving and defendant*! tram car be- 
cause the accident occurred at a dangeTous 
iQA-i point, where plaintiff should have looked to 
^'^^^ aee if a car were coming, and if he looked 
he would have seen it, and either the faUure 
to look, or, if he looked, the crossing in 
front of the car, was reckless conduct con- 
stituting contributory negligence on his part, 
which was the o€tusa causans of the acddcait. 
CBeview of cases on contributory negligence ; 
judgment of Gregory, J., affirmed, Bberts, 
J.A., dissenting). 

Fraser v. British Columbia Electric 
Railway Company, [1919] 2 W. 
W. (R. 613 (B.C.). 



1900 



. Collision betiveen automobile and 
street oar — Snffioienoy of Jury's And- 
inffs. — ^Judgment for plaintiff for damages 
for injuries suffered in a collision between 
an automobile driven by plaintiff and de- 
fendant's street car, upheld on appeal (Mc- 
Phillips, J.A., dissenting), it being held that 
there was evidence to justify the findings 
of the jury both as to nes^gence and as to 
absence of contributory negligence ; and the 
majority of the Court being satisfied as to 
the jury's findings not being too vague to 
support entering of judgment for plaintiff. — 
Per McPhillips, J.A. (dissenting) : The jury's 
finding, in answer to a question, that defend- 
ant's negligence consisted in " insufficient pre- 
caution on account of approaching crossing and 
conditions existing on morning in question " 
did not itemize or sufficiently indicate the act 
of negligence and was too vague to support 
entry of judgment for the plaintiff; and in 
the result all other claimed acts of negligence 
must be held to be negatived. The evidence 
(referred to at length and discussed in his 
judgment) clearly established contributory 
negligence which disentitled plaintiff from re- 
covering. It being manif^srt that this was 
the only reasonable verdict that coold be 
given, and there being no suggestion that all 
relevant facts were not adduced before the 
jury, there should be judgment for defendant 
rather than a new trial. 

Dunphy V. British Columbia Electric 
Railway Company, [1919] '3 W. 
W. R. 201 (B.C.) ; 48 D. L. R. 
38. 

Crossing — Trespassing — O. O. 1053 1 
R. S. O. o. 37, as. 408-400. — Only em- 
ployees of a railway company are allowed to 
walk along its right of way.— Crossing a rail- 
way elsewhere than at a public, recognized 
crossing, can create no liability for the rail- 
way company. The continued user, for its- 
convenience, by the public of a crossing never 
viewed as such by the railway company does 
not affect the latter's liability in the pre- 
mlses. 

Ladurantaye ▼. Qrand Trunk Ry, 
Co. (1918) 55 Que. S. G. 48. 

Defendants leaviAs elootrio street 
ear on Mgliway unattended and eap« 
able of beinc put in motion — Trespasser 

setting car in motion — Injury to property of 
plaintiffs — Proximate cause — Malicious act 
intervening — Fresh independent cause — [See 
this case as 1660]. 

Toronto Hydro-Electric Commission 
V. Toronto R. W, Co, (1919), 16 
O. W. N. 203; 45 O. L. R. 470; 
48 D. L. R. 103. 

Pnblie permitted to nee portion of 
line aa short ont — ^Liability of oonfc-* 
pany for oareleesness of eerrante eane- 
ins death of person nains traek. — ^The 

defendant company, operating a line of rail- 
way, permitted the public to make use of a 
portion of the road as a short cut. — Held, that 
the company was responsible in damages for 
the death of H., who, on a stormy night, was 
making use of the portion of the road in ques- 
tion, and was struck and killed by an engine 
and tender which were being run at an un- 
usual hour, in a reverse direction, and with- 
oot proper lights or signals. — Lowery v. 
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Walker, [1910] 1 K. B. 178 and, on appeal, 
[IWl] A. C. 16, foUowed. [See 1906.] 

Hm-dman Y. The MmrUime Oodl, eio.. 
Go,, Lid, (1919), 52 N. S. R. 
186. 

Railway track — Habitual nser by pub- 
lic — Statutory prohibition — Trespasser — 
1906 Injury — Negligence— Duty of company — 
40 D. L. R. 96; 52 N. S. R. 185, reversed. 

Herdman v. Maritime CoaX Co. 
(1919), 49 D. L. R. 90 (S. Ot 
Can.— N.S.). 



Liability for tert — Tramways — 
VeHiolo— PriTUese — C. C. 1053.— The 

Montreal Tramways Company has no greater 
100*7 privilege for its cars in the streets than the 
•^^^' owners of ordinary vebiclecf. — ^According to 
its by-laws, vehicles in the City of Montreal 
going north and south have a preferred right 
of way over those going east and west. 

Rondeau v. Montreal Tramways Co. 
(1919), 25 R. L. n. s. 408 (Que.). 

** mtimato neclicenoo " ia oase of 
oolliaion. — In an action for damages to plain- 
tiff's automobile through collision with de- 
fendant's train in which plaintiff recovered 
judgment at trial ([1918] 1 W. W. R. 251), 
on findings of a jury, the judgment of the 
B. C. Court of Appeal ( [1918] 3 W. W. R. 
385) , directing a new trial was upheld on the 
ground that, there being negligence on the 
part of both of the defendants employees 
and of the driver of the automobile, the trial 
Judge in instructing the jury, while discuss- 
ing the duty of the brakesman to have taken 
1908 aU reasonaible means to stop defendant's train 
when he came or should have come to the 
conclusion that there was danger of collision, 
did not deal at all with the corresponding 
obligation of the driver of the auto, and the 
true issue of the " ultimate negligence" was 
not fairly submitted. The Supreme Court 
of Canada, however (Idlngton and Brodeur, 
JJ., dissenting), allowed plaintiff's appeal to 
the extent of the costs given against him 
on the appeal to the B. C. Court of Appeal, 
as the objection on which the right to a new 
trial was grounded was not taken at the 
trial and accordingly the costs of the appeal 
should have been borne by the defendant under 
s. 55 of the Supreme Court Act, R. S. B. C, 
1911, c. 58, and as such disposition of the 
costs was not a matter of discretion but a 
matter of right under the statute, it is the 
duty of the Supreme Court of Canada to re- 
verse such order. Plaintiff was also given 
his costs of the appeal to the Supreme Court 
of Canada. 

Oavin v. Kettle Valley RaUtoay Com- 
pany, [1919] "2 W. W. R. 611 (S. 
C. of Can.— B.C.) ; 58 S. C. R. 
501; 47 D, L. R. 65. 



VI. 6. Animal a on Tracks. 

Animals at larse — ^Seotioa 204, Rail* 
way Aet, R. 8. O., e« 37 — ^Effeot of yro- 
▼ineial statute psnaittiac ^"^•"fi^ff to 
1909 ^^ '^^ lArcs. — Animals may be at large 
through the wilful act of the owner within 
the meaning of s. 294 (4) of the Railway 
Act, R. S. C. 1906, c 37, although a provin- 



cial statute or by-law permits them to ran 
at large. Such a statute or by-law does not 
affect his position and his responsibility with 
respect to the railway company. The allow- 
ing of the animals to be at large is none the 
leas intentional because it is so permitted 
{AMeraon d Eddy T. C, N. R. ante, p. 107 
followed) ; Qteenlato v. C. N. R. 4 W. W. R. 
847, held to have been overruled). 

Fra$er v. C. N. R., [1918] 8 W. W. 
R. 962; 29 M. R. 221; 23 Can. 
Ry. Ca. 250; 43 D. L. R. 562. 



BATES AND RATINa 

£fee Municipal Law, V. 11. 



RATIFICATION. 

See Contract, II. 5 — Principal and Agent. 



REAL PROPERTY AND 
CHATTELS REAL. 

I. Estaitefl and Intorosta at Cona- 



1. Feb Simple. 

2. Estate for Life. 

3. By Curtesy. 

4. In Doweb. [See Husband and 

Wife, XI. — ^Partition.] 

5. Joint Tenancy. 

6. IteTANOY IN COIOCON. 

7. Remainders and Reversions. 

8. Miscellaneous. 

H. Estates Oroated by or uador 
Statatos. 

1. Estates Tail. 

2. For Years. 

[GoBoral Oroaa Roforeaoos.] 

Doaoont and Diatribatlon — SaseaioiLt 
and Sory jtude — Haabaad aad 
Wife, Vm. and XI. — ^Idutdlord Aad 
Tonaat — ^Land Titles Act — Movt* 
SAffoa— Partition— IXTaya — ^WilU. 



BECEIVEB. 

RoooiTor^— Prolimiaarj objoetloaa — 
Modo of proeodure — ^War Roliof Aet— * 
IXTaiiror— B. C. Stata^ 1916, o. 74. — 

On motion for the appointment of a n- .||%^^ 
ceiver of a co-respondent's bnsinesa after ltfl(> 
judgment in a diroree action, and after an 
adjournment of the motion at the instance 
of the co-respondent for further material, the 
co-respondent at a further hearing raised the 
preliminary objection that he was entitled 
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1911 



to relief under the "Wmr Belief Aot. — Held, 
that there had been waiver, and the objection 
must be overruled. 

Shorting v. Shorting (1919), 25 B. 
C. R. 361. 

ReeeiTe^t Bide ef Oil WelUi See 1133. 

ReeeiTer — 8<tle of goocle purohased 
by defendant — Disposition of proceeds — 
Payment into Court — Reference for ascer- 
tainment of persons entitled — Creditors — 
Injunction. 

Postmtiater^eneral of Canada v. 
Chona Elieff (1919), 17 O. W. N. 
172. 



RECTIFICATION. 



BEFEBENCES. 



1912 



BEOISTBY LAWS. 

Ida pendens — I«and Regiatrjr Aet, R. 
8. B. O. 1019, e. 127, a. 71--Xda pern- 
dena a ** ekarge '* on fee — ^Dees not pre« 
Tent regiatratien of titles. — ^Prior zegis- 
tradon of a 2m pendent alone does not jusBfy 
the Registrar General of Titles in refusing an 
application to have a title registered in the 
register of indefeasible fees. For the purpose 
of the Land Registry Act a lis pendens is only 
a "charge" on the fee and should not be 
treated differently to auy other charge. Judg- 
ment of Macdonald, J., [1918] 2 W. W. R. 
026, reversed.) — ^Disallowance (under auth- 
ority of ss. 56 and 90 of the B. N. A. Act) 
signified in May, 1918, of an Act passed in 
1917 would not render null and Toid a Crown 
grant made under said Act on February 15, 
1918, or render proceedings under said grant 
ineffectual. [See 1913.] 

In re Land Registry Act; In re 
Oranhy Consolidated Mining, 
Smelting and Power Company, 
Limited and the Registraf^Gen- 
eral of Titles, [1919] 2 W. W. R. 
321 (B.C.). 



Land Registry Aot — Applieation for 
regietration as cwner of indefeasible 
fee — ^E» istence of lis pendens — Hatnre 
ef — ^WHether a ** charge " nnder tlie 
Aet — Refusal of applieation upheld. — 
--.^ Under the Vancouver Island Settlers' Rights' 
lUlS Act, 1904, Amendment Act. 1917. the exe- 
cutors of the estate of a " settler " within 
the Act of 1904 applied for and in February, 
1918, obtained a Crown grant in fee simple 
of certain lands, their estate and interest 
therein being then conveyed to respondents. 
The said Act of 1917 was on May 30th, 1918, 
disallowed by the Governor-General-in-Coun- 
cU. In February, 1918, just after the is«rae 
of said Crown grant the appellants, who had 
received in 1887 a Crown grant of said lands 



(which were included in the tract known 
as the Esquimau Railway land belt), from 
the Dominion Government (in exercise of the 
powers conferred upon it by 48 Vict. c. 6), 
and had in subsequently conveying it re- 
served to themselves the mines and minerals 
thereunder, instituted an action against said 
executors and claiming a declaration that tlie 
Crown grant to them was null and void so 
far as it purported to grant to them the 
mines and minerals under said lands, etc., 
and filed a Us pendens. Respondents on May 
22nd, 1918, applied to be registered as own- 
ers of an indefeasible fee in said lands, which 
application was refused by the district regis- 
trar. — Held (reversing decision of the Court 
of appeal for British Columbia ([1919] 2 
W. W. R. 321), [see 1912] and restoring de- 
cision of Macdonald, J., ( [1918] 2 W. W. R. 
626), that the registrar was justified in so 
refusing. A lis pendens of the nature of 
the appellants action was not merely a 
*' charge" within the meaning of the Land 
Registry Act. 

Granhy Consolidated Mining, Smelt- 
ing and Power Company, Limited 
V. Esquimau and Nanaimo RaUr 
way Company, [1919] 3 W. W. R. 
331 (P.C.— B.C.) ; 48 D. L. R. 
279. 

Registrations Meohanioa Idenas See 
1476, 1477, 1470. 



REPLEVIN. 

Attaeliment in roTendieation (re* 
pleTin) — flhiddem floed of water — 
Iiosa oarried awaj and snbseqnently 
stranded or salTasedL — The person who 
salvages floating logs or those stranded after 
the breaking of a boom by an inundation, can- 1 Q1 A 
not set up against the owner thereof the plea -'^•'■1* 
that some of the logs attached are the pro- 
perty of other persons not parties to the suit 
— Defendant should have asked the Ck>urt's 
permission to retain possession of the logs not 
clearly shewn to be plaintiff's until his sal- 
vage charges were paid. His plea for the 
simple denial of plaintiffs right of action 
must be dismissed. 

Turgeon v. Meroier (1917) , 25 R. de 
J. 21 (Que.). 

Attaeliaient in reTendieation Cre« 
ploTin) of aliarea in a Joint stoek 
company — Frandnlent pra e ti e es — ^Proof 
of— O. O. 1210, 1233, 1234, 1243; O. P. 
191, — Correlative testimony surrounding any ^ ^- - 
commercial transaction on paper may be 1915 
proved by witnesses, in the same manner as an 
ancillary contract can be established. — ^Ad- 
mission, based partly upon falsity, is divisible. 
— ^The one exception to C. C. 1234 arises 
when the, deed is simulated, and parol evi- 
dence may be advanced in support of that 
pretension. 

Lacouture v. Badeau (1918), 24 R. 
de J. 517 (Que.). 

ReploTin — ^Rnle 350 — ^curity — Rule 
862 — Jurisdiction of Master in Chambers. 1916 

Stock V. Meyers (1918), 14 O. W. 

N. 3«1. 



623 



BSPLEVni— BEYEHTTE. 



624 



Bale of soods of anotker — 
tionml mle — Trader — ^TlLiiis stolen — 
Hnllity — ^Deposit — Attaoliment in re- 
Tondieation (reploTin)— Tender — O. O. 
1487, 1488, 1400, 1808, 1804, 1805, 
1810, 1812, 2268; O. P. 046.— The de- 
positary of goods fraudulently taken from 
Mm and sold to another, may revendicate 
ihem. — The exceptional rules as to things 
stolen must be strictly applied. — The meaning 
of a commercial transaction in the sense of 
the articles above referred to does not obtain 
1917 when one of the parties to a contract of sale 
is a trader and the other is not — The dealer 
intended by the articles cited is one who 
maintains a place of business where he ha- 
bitually buys and sells goods and not to one 
who occasionally sells wares to merchants at 
their places of business. — ^The meaning of 
*' stolen " is wider than the same word in the 
Criminal Code, and is to be extended to those 
whose effects have fraudulently or surrep- 
titiously been taken from them. — ^Where the 
plaintiff in an attachment in revendication is 
not the owner of the goods claimed, the Court 
will not dismiss the actioh, but order the 
defendant to pay into Court the amount he 
must pay unless he deliver up the goods. 

Charroh v. Walker (1918), 54 Que. 
S. C. 439. 



Attaolunent in rerendieation (re- 
pleTln) — Reserre of ownerelilp — Trader 
— C. C. 1487 et seq.— Unless the thing 
sold belong to another, the seller of it, re- 
taining ownership until paid in full, may 
revendicate in the hands of a third party 
if the conditions of payment are not observed. 
— Where the return of a thing sold is de- 
pendent upon the observance of the condi- 
tions of sale, the object of the sale cannot 
be taken by force until the purchaser has 
been protested. — Even outside their own 
affairs, a merchant and commission agent 
are traders. 



1918 



Legare v. Sdbourin (1919), 25 R. 
L. n. s. 439 (Que.). 

Maoliine — ReploTint See 1038. 
ReploTin of Seised Iiiqnort See 1210. 



BEPX7DIATI0N. 

Mlerepreeentatlon — Sale of 

Speolflo Perfom&anoe — Vendor 



RESCISSION. 

Bni ldin g Contraet, H. (D.) — Oontraet, 
VII. — MIsvepreeentalion 
take — Speolfle Perf oi 
dor and Pnroliaeer. 



BEVENXTE. 

[1010-1027.] 

See also 639-650. 

Inland BeTenne Aet — ^Unlicensed distil- 
ling — Magistrate's conviction for offence 
against Act--Summary prosecution author* 
ised by Act. R. S. C. 1906,* c. 51, ss. 32, 33— - ^ . ^ 
Defendant having in his possession "mash or 1919 
wash " contrary to provisions of Act — ^Evi- 
dence — Saccharine matter producing ** wash *' 
suitable for manufacture of spirits — Sections 
3 (e), (fc), 180 (c), 199, 204— Onus. 

Rex v. Banni (1919). 16 O. W. N. 
160; 31 Can. Cr. Ca. 55. 

Interpretation of etatntoe — Speeial 
War Revenno Aet — Viearione roeponsl-* 
Mlity of Blaster for olPenee eommitted 
hj serrant in diereciurd of instmetiona 
—5 Geo. V. o. 8. — ^The expression " person i QOA 
selling,** employed in s. 15 of the Act, refers -■-*^^^ 
primarily to the proprietor or person in 
charge of -the business. — ^The proprietor in- 
curs liability for the offence of neglecting to 
affix the stamp when such stamp has not been 
affixed, even if the sale of the particular 
package in question has been made without 
his knowledge by H clerk who had been given 
instructions to affix stamps. 

Minister of Inland Revenue y. Huoi 
(1918), 25 R. de J. 119 (Que.). 



Inland ReTenne Aet — Jnrisdiotion of 
police magistrate — Section 132 — 
Amount or ralne of penalty eneeedinc 
$500 — Words of Aet referring to 
pnnielunent antJiorised, not to amonnt 
aotnally imposed — Sections ISO, 
181 — Coarse of olPenee nnder ■• 
180 — Beyond Jnriedietion of atasia- 
trate. — Clause B. of s. 132 of the Inland 
Revenue Act , providing that " every penalty 
or forfeiture incurred for any offence against 
the provisions of this Act," etc., may be en- 
forced before certain persons including a 
police magistrate *'if the amount or value 
of sudi penalty or forfeiture does not ex- 
ceed five hundred dollars," etc., refers to the 
amount whicb the statute authorizes as a 
punieAiment for the offence and not to the 
amount which the Court actually does im- 
pose. And the penalty or forfeiture incur- 
red for an offence under s. ISO, although 
split up into two parts, viz., the discre- 
tionary amount which may be imposed under 
s. 180 itself and the absolute amount which 
falls automatically upon the accused under s. 
ISl, is none the less one penalty or forfeiture 
the total amount or value whereof is over $500 
and there is no jurisdiction for a magistrate 
to act in a prosecution for such offence. [See 
1925.] 
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REVENDIOATION. 



See Reflsvin. 



Rex V. SchmoUce, [1919] 2 W. W. 
R. 595 (Alta.). 

Inland ReTenne Aet — Stamp on Can- 
adian leaf tabacco to be affixed by the re- 
tailer--8-9 Geo. V. c. 28, s. 328 (a). 

Ilardy v. Lachance (1919), 30 Can. 
Cr. Ca. 288 (Que.). 

Master and servant — ^War Rerenne 

Act — Proprietor of drug store responsible 



1922 



1923 
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1924 



1925 



1926 



1927 



for clerk's failure to aflSx stamp— rRevenue 
officer — Consumer. 

MinUter of Inland . Revenue v. 
Bourke (1919), 31 Can. Cr. Ca. 
48; 45 D. L. R. 335 (Que.). 

The Inland ReTenne Aet» •• 180 — Ap^ 
parmtnf ** anltable for the mannf aotnre 
of •plrits.*' — The fact of liquor having been 
mixed and allowed to ferment in a crock 
found in possession of defendant held not to 
be proof that the crock wasr ''suitable for 
the manufacture of spirits " so as to justify 
a conviction under s. 180 of the Inland 
Revenue Act, R. S. C. 1906, c. 34. 

Re^ V. Bellmont, [19191 3 W. W. R. 
895 (Alta.). 

Inland Rerenne Act, as. 132, 180, 
X^\—3jLTim^etio'Sk of polioe magistrate 
— ^Amending oonviotion. — Judgment of 
Stuart, J. ([1919] 2 W. W. R. 595), [1921] 
quashing conviction because of want of jur- 
isdiction of magistrate under s. 132 of the 
Inland Revenue Act to try for an offence 
under s. 180 of said Act, reversed, (follow- 
ing Rex V. Brennan, 6 C. C. C. 20). Con- 
viction amended by eliminating what was in 
excess of the magistrate's jurisdiction (fol- 
lowing Reof V, Crawford, 20 C. C. C. 49). 

Rew V. Schmolke, [1919] 3 W. W. 
R. 409 (Alta.). 

GoTemmont inspector entrapping 
suspect into offence — War ReTonne 
Act, Can., 1015. — The effect of the Act, 
8-9 Geo. v.. Can., c. 46, s. 2, amending the 
Srpecial War Revenue Act, 1915, is to make 
a Government inspector who buys an un- 
stamped bottle of perfume a competent wit- 
ness although he does this to entrap the 
seller and to convict him of an infringe- 
ment of the law. Such purpose is legalised 
by tbe amending Act and its execution does 
not place the inspector in the pofirition of an 
accomplice so as to throw donlH: on his testi- 
mony. 

Sifton V. Brunei (1919), 31 Can. 
Cr. Ca. 1 (Que.). 

Special War ReTonne Act, lOlS 
— ^AdhesiTe stamp to be affixed — When 
the object of the Act is fnl4Ued — 6 
Geo. V. Can. c. O. — When the Special War 
Revenue Act, 1915, requires that every per- 
son selling any of the articles mentioned in 
the Act shall affix an adhesive stamp upon 
such articles, the object of the law is prac- 
tically if not literally fulfilled if. instead of 
affixing one cent upon one of tbe articles 
and two cents upon tbe other, the person 
selling has affixed a three cent stamp upon 
one of the two articles, thus covering all the 
.t4X to be paid on both. A conviction under 
such circumstances will be quashed, but with- 
out costs. 

Cadotie v. Lazarovitoz (1919), 31 
Can. Cr. Ca. 43 (Que.). 



BULES OF PRACnCE. 

Rules — Resistrar's certiflcate — Con- 
ilrmation nnnecessary. 

Milne v. Central Okanagan Lands 
Limited et al„ [1919] 1 W. W. 
R. 720 (B.C.). 
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REVIVOR. 

Bee AcnoN, VIL 



SALE OF GOODS. 

I. Tlie Contract. 

1. FoittrALiTiES — Formation [1929- 
1937] . 

2. CJONTRACTS WITHIN THE STATUTE 

OF Frauds [1938, 1939]. 

3. Contracts within the Bulk 

Sales Act [1940, 1941]. 

4. Other Statutes [1942-1944]. 

5. Destruction of Surject Mat- 

ter. 

6. Price. 

7. Conditions and Warranties 

[1945-1962]. 

H. Elf ect of tbe Contract. 

1. transfer of Property [1963- 

1966]. 

2. Transfer of Title. 
III. Perf onnance. 

1. Delivery [1967-1976]. 

2. Acceptance [1977, 1978]. 

3. Payment. 

nr. Rifflits of Unyaicl Vendor. 
• 1. Seller's Lien. 

2. Stoppage in Transitu. 

3. Conditional Sales [1979-1984]. 
T. Breacli of Contract. 

1. Remedies of Seller [1985- 

1993]. 

2. Remedies of Buyer [1994-2010]. 

VI. Interpretation of Contract 
[2011-2027]. 

[General Cross References.] 

Auction and Anetioneers — Brokers — 
Contracts — Damage [768, 770» 
771] — Idene — Misrepresentation 
Cases [1500] — Principal and 
Agent. 

Asent*8 Inability for Failure to 8eU 
Wlteatt See 1804. 

Asent's Dntiest Sec 1805. 

Affcnt's Anthorityi See 1814. 



I. 1. Fonnation. 

Action for price of goods alleged to 
liaTo been sold and deliTored — ^ESvidence 
— Failure to establish sale — Counterclaim — 
CostB. 

Jaspereon v. Selkirk (1919), 15 O. 
W. N. 348. 
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1930 



Aotipm io9 pHe« — Qvestioa of f aot — 
To whoa oalo buUIo amd orodit si^^i^ — 

Bvidence — ^Finding of referee — ^Agent — ^Elec- 
tion — Asaignment of claim — ^Action by aa- 
signee — Absence of notice of assignment — 
Addition of assignor as party plaintiff — Costs 
— Items of account — Appeal from report. 

■Long Y, Gage (1910) 16 O. W. N. 

14. 



1931 



Grain sold Irr saaiple — Consignment to 
order of bank — Property passing on accept- 
ance of draft — Appropriation to contract of 
particular car-load specified in bill of lading — 
Failure to deliyer grain — ^Recovery by buyer 
of amount paid — ^Wrong car-load delivered 
by reason of mistake as to number of car — 
Car-load actually delivered in damaged con- 
dition—Right of rejection— Notice [14 O. W. 
N. 271, affirmed]. 

MePheraon v. Niagara Orain and 
Feed Co., Lnniied (1919), 15 O. 
W. N. 385. 



1932 



1933 



Sale of bnsliiess — Former oirmer as 
acoAt in earrjias on nenr business — 
Sale to creditor of former Una nrho 
does not know of elianse of ownorsUp 
— ^Reeovery of price of soods sold. — ^The 
purchaser of a business, who engages the 
{ormer owner to act as his agent in carrying 
on the business, cannot recover the price of 
goods sK)ld to a creditor of tbe former firm, 
who thinks he is still dealing with the old 
firm, and that the amount of the purchase 
will be credited on the account, before he 
has given such purchaser notice of the change 
of ownership and that the goods are being 
supplied by him. — [Boulton v. Jones (1857), 

2 H. & N. 564 ; 157 E. R. 232, followed.] 

Maritime Manufacturers and Oon- 
tractors, Ltd. v. Berringer (1919) , 
• 46 D. L. R. 247 (N.S.). , 

Mannfaetnre and sale of soods — 
Formation of contract — Written order 
lint no written acceptance. — The plain- 
tiff alleged a contract for the manufacture 
by the defendants for and the sale and de- 
livery to the plaintiff of 100 chuckar, the 
delivery to be made ** at once," and a breach 
of the contract. At the time when the con- 
tract was said to have been made, the de- 
fendants had on hand 12 partly manufactured 
chucks, but had not on hand the material 
or the appliances for making any more. In 
December, 1916, a written order was sent 
by the plaintiff to the defendants for 100 
chucks of varying sizes at stated prices. The 
words ** shipment is wanted at once " were 
in the order. There was no written accept- 
ance: — Held, that the delivery by the de- 
fendants of 9 chucks, stated by the defend- 
ants to be delivered on tbe order referred to, 
wasr an acceptance sufficient to satisfy the pro- 
visions of the Statute of Frauds. — Martin 
V. Hauhner (1896), 26 Can. S. C. IL 142, 
followed. — " At once " meant ** within a rea- 
sonable time." The Queen v. Rogers (1877), 

3 Q. B. D. 28, 33. approved. — Qwere 
whether a reasonable time for the manufac- 
ture and delivery of the chucks had elapsed 
on the 18th October, 1917, when the plaintiff 
wrote to the defendants claiming from them 
$1,488 as the difference between the con- 
tract-price and the price on that day. — Held, 
however, that that question was unimportant 



because on the 20th October, 1917, the de- 
fendantir repudiated their contract, the result 
of which was that the plaintiff was entitied 
to rescind and to damages for the breach of 
it. — ^And held, that the plaintiff was entitied 
to recover the amount claimed, f 1,488. 

Petrie v. Rae (1919), 46 O. L. R. 
19 : 16 O. W. N. 311. 

Contract — Sale — Jnrisdietion — 
Correspondonee— C. C. 1472] O. F. 94. — 1034 

Wliere there is an exchange of correspond- 
ence and new proposals in each communica- 
tion, there is no agreement and consequently 
no contract. 

Gagnon v. Labrecgue (1919), 25 R. 
L. n. s. 376 (Que.). 

Sale hj eommoreial travellor — Order 
snbjoet to ratiSeation — Doelinatorj iqq;^ 
exeeption — O. P. 04. — ^An order glTen to a 1«700 
commercial traveller to be forwarded to his 
principal for acceptance becomes binding 
when and where it is accepted by the latter. 

Swallow V. MiUer OU Company 
(1918), 20 Q. P. R. 311. 



Telegrams — ^Asonts' bonght and sold 
notes — Statute of Frands. — The defend- 
ants' agents in Alberta, on the 14th October, 
1914, telegraphed to the defendants who car- 
ried on business in Ontario, that they (the 
agents) had sold to the plaintiffs a car-load 
of apples " choice winter pack at five cents 
for fifties, five and a quarter for twenty-fives, 
including commission, shipment opening navi- 
gation, they will pay insurance." On the 
16th October the defendants answered, "Ac- 
cept price." On that day the agents sent the 
defendants a bought note, which stated the 
terms of the contract as in the telegram, with 
the addition of " Price f.o.b. Bast Terms 
usual. Shipping Instructions, opening navi- 
gation 1915." A bought note was also sent i|vo/> 
to the plaintiffs. On the 20th October, the 1»00 
defendants wrote to the agents : " I will re- 
turn contract, as I find you have worded con- 
tract 'opening of navigation 1915.' I will 
not accept contract on these terms unless they 
will pay for the goods when packed — I will 
store them gratis. ... I will accept con- 
tract, providing they will pay for car when 
packed, and aUow you commission:" — Held, 
that, if tiie terms of the contract had not snf- 
ficientiy appeared by the telegrams and the 
bought note, the letter of the 20th October 
woidd have supplied a sufficient memorandum 
to satisfy the Statute of Frands — ^none the 
less so that it contained a repudiation of the 
contract — ^The question is not one of the in- 
tention of the person signing the contract, but 
merely of evidence against him. — Bailey V. 
Sweating (1861), 9 G. B. N. S. 843, followed. 
Held, also, that the contract was complete 
notwithstanding that the particular mode or 
time of payment was not stated. — Valpy v. 
Oihson (1847), 4 0. B. 887, followed. — 
Held, also, that "shipment opening naviga- 
tion " could mean nothing but the opening of 
navigation in 1915; and, if the defendants 
failed to grasp the meaning of the despatch, 
that did not affect the validity of the con- 
tract. — Held, also, that there was no evidenpe 
— of a custom of trade or other — that 
" terms usual " meant that payment should be 
made at the time of sale, without waiting for 
the time of shipment. — Held, therefore, that 
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there had been a breach of the contract by the 
defendants, and the plaintiffs were entlUed to 
damages, bat to nominal damages only ; when 
the plaintiffs found that the defendants would 
not carry out the contract, they should have 
gone into the market and done the best they 
could with a similar contract; and there was 
no evidence of any particular rise in prices 
before March, 1915. — The plaintiffs were 
awarded $5 damages with costs on the County 
Court scale; no set-off was allowed to the 
defendants, who had broken their contract 
without any reasonable or valid excuse. [See 
1937]. 

OtkmpheU V. Mahler (1919), 48 O. 
L. R. 396 ; 14 O. W. N. 348. 

The judgment of Falconbridge. C.J.K.B., 
1937 11^36], was affirmed.— The Court will not 
refuse to entertain an appeal by reason of 
the smallness of the amount in question. 

Camphett v. Mahler (1919), 46 O. 
L. R. 44: 15 O. W. N. 339; 47 
D. L. R. 722. 



I. 2. Statutes of Frauds. 

lla«]ilae remted to defendaiit — Sub- 
sequent agreement for purchase — Proof of by 
lOQA ^^^^ evidence — Statute C^f Frauds — Goods in 
iy«>o possession of purchaser — Delivery and accept- 
ance — ^BepleTia — Damages — Rmt of ma- 
cbine— -BiOanoe due for price — Costs. 

Bumg Cement Ottn Co. v. Nerman 
MoTjeod. Limited (1919), 15 O. 
W. N. 296. 

M OBionmdiiia ia wrltlaB — C«aditi«ms 
ailssias — ^Farol eTideaoe — ^Relatiom of 
dooumoata — Statute of Franda— Usaco 
of trade — Optioa — ^ProTiaeial laws la 
Oaaada — Jadleial aotlee — Art. 1236 
O. O. — The respondent agreed by contract 
in the form of a letter to appellant and 
** approved " by him, to purchase steel drills, 
without mentioning any " prices,** but merely 
quoting the sises and a rate of discount. It 
was stipulated that " the value of this con- 
tract '• would " be from 125.000 to $35,000." 
and that '^our shipping instructions invoic- 
IQ^Q ing instructions, etc., given on July 10th. 

J. €70*7 jg^g,, ^^^j^ ,,^^^ ^^^„ ^^ j^^^^^ ^^ 

July lOtb, 1915, contained an express refer- 
ence to a standard drill price list, in use by 
the whole drill trade of North America. — 
Held, that the respondent bad the right to 
establish parol evidence that the discount 
mentioned in his letter meant, according to 
the usage of trade, discount off the standard 
drill prices, and so to prove that the con- 
tract in writing contained all essential terms. 
— Heid, also, tibat. according to the terms of 
the agreement, the respondent was bound to 
purchase goods to an amount of 125.000, with 
the right to order an additional amount of 
110,000. which the appellant could not refuse 
to supply, the option being entirely with the 
respondent. — Per Davies, C.J. and Anglin, 
Brodeur and Mignault, JJ. — The written 
agreement between the parties was intended 
not to be a mere option, revocable until acted 
qpon, but an actual agreement lentailing 
mutual obligations. — Per Anglin. Brodeur and 
Mignault, JJ.-^While the proof of a con- 
tract, within Art. 1235 0. €., must as a 
ottttr of procedure be made according to 



the lew fori, its validity depends upon the 
lew loci eontractu$. — Per Anglin, Brodeur and 
Mignault, JJ. — ^The laws of the Province of 
Ontario and those of the Province of Que- 
bec as to the requirement of writing in the 
case of contracts, such as in this case, differ 
in their cdfect. 

John Morroio Screw and Nut Com- 

riy y. Hanhm (1919). 58 S. C. 
74 (S. Ot. Can.— Que.) ; 45 D. 
L. R. 685. 



I. 3. Balk Salos Aot. 



Balk sale — ^Xdst of 
tor oBiittod— Losal tio — O. O. 1669B, 
1669D. — ^The creditor of an insolvent trader 
who disposes of his stock by bulk sale, can- 
not sue the purchaser of the stock unless his 
name be on a list of creditors furnished by 
such trader. 

St, Amour v. Pueie (1917), 54 Que. 
S. C. 386. 

Balk sale — Ri^kt of reteatioa of 
owaerskip— Coaditioaal sale — ^AAdavit 
— C. O. 1569a et seq. — Where the owner 
of movable effects sells them in bulk, he is 
obliged to make the affidavit required in such 
cases, though his right of ownership will not 
be entire until the goods sold are wholly paid 
for by him. 

Bernard v. Bernard (1919), 26 R. 
L. n.s. 387 (Que.). 



X. 4. Otkor Statatoa. 
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1941 



Farm M aekiaorj — ^Tko Fi 
aoat Aet, Saak^ 1916, o. 28 — Oaila- 
■ioa froBi ooatraot of aalo of warraatF 
elaaso rOqalrod 1^ Aot» — ^Under the Farm 
Implement Act, 1915, c 28, Sask., there must 
be inserted in a contract for sale of a " large 
implement *' the clause that " the vendor war- 
rants that the said machinery is well made 
and of good materials," without which clause 
the contract is invalid. Where by mistake 
the vendors omitted this in their form of con- 
tract, judgment was given the purchaser de- 
claring the agreement invalid and cancelling 
same, and for delivery up of the notes given 
by the purchaser and repayment to him of the 
amount paid under the contract; upon pay- 
ment as aforesaid and costs the vendors to 
have possession of the machinery. Rectifica- 
tion was refused because the evidence did not 
show that both parties intended the contract 
to be something other than it was. 

Frost V. La Compagnie de» Jardin^ 
[19191 2 W. W. R. 457 (Sask.). 

Writtea afcreeatoat for sale aot ia 
aaa&e of real voador — Tkeref ore ao 
arrlttea asroeateat ia Fona A. aador 
tke Farai laLpleateat Aot — ^Parokaser 
entitled to retara of j^arokaso priee. — 
The defendant sold to plaintiff a tractor but 
the written agreement purported to be made 
between tiie M. Oo. and plaintiff, whereas the 
M. Co. had nothing to do with the sale. The 
Court therefore found that there was no 
agreement in Form A. under the Farm Im- 
plement Act between the vendor and pur- 
chaser for the sale and Judgment was given 



1942 



1948 
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to plaintiff for return of the purchase-price 
less the profits made by him witii the ma- 
chine, the defendant to have repossession. 
{White d Sana v. Jaahanaky [1917] 2 W. 
W. R. 173, and Froat v. La Compagnie des 
Jardin, ante, p. 457, followed). 

Taylor v. Jones, [1919] 2 W. W. R. 
789 (Sask.). 

Nullity of sale of restauramt — O. O. 
1Q44 1569a et seq. — The sale of stock in trade 
±V'±'± q£ h restaurant not effected under the formali- 
ties of O. C. 1569a ei eeq. will be set aside as 
null and void. 

National Bretceriea Co, v. Chapman 
(1919), 25 R. de J. 254 (Que.). 



I. 7. Conditions and Warrantios. 



Aetion in Division Oonrt npon prom- 
issory note si^«>L '^' part of priee — 

Warranty — ^Breach — Dispute-note not setting 
IQAc up counterclaim on warranty — Verdict ot 
ly^O jnpy in effect awarding damages by deduction 

of sum from amount of note — Judgment — 

Appeal — Costs. 

Fanning v. Wales (1918), 15 O. W. 

N. 259. 



1946 



Goal — Special pnrpose — ^Implied 
ranty of fitness — Paroliaser seleotinc 
and mlsing pp^AoB — ^Warranty not ap- 
plyinc. — Plaintiff sold defendant a certain 
quantity of lump coal, subsequently together 
a certain quantity of lump coal and a certain 
quantity of slack coal. The first consignment, 
after sale, was lost at sea but defendant re- 
ceived and used the balance. The Court found 
on tiie evidence that plaintiff was aware that 
the coal was intended for a special use, vis., 
for steaming purposes. In giving the order 
for tbe coal, defendant made his own selection 
of grades. Lump coal is a superior, slack 
coal an inferior, quality. They were used by 
defendant in mixture. Through the loss of the 
first consignment the mixture was depreciated 
in quality. The coal as used failed to fulfil 
the purpose intended. On defendant claiming 
on an implied warranty of fitness it was held 
that, though if plaintiff had simply sold for 
steaming purposes a certain quantity of coal, 
or possibly if the order for tiie lump coal or 
slack coal had been given and filled separ- 
ately, and the coal used separately, there 
would have been an implied warranty of fit- 
ness for the puri>ose intended, such warranty 
did not apply where tJie two grades were (by 
direction of defendant) shipped, and used, to- 
gether. 

Weetem Fuel Company v. Rainy 
River Pulp d Paper Company, 
[1919] 1 W. W. Rv 323 (B.C.). 



Condition or warranty — Statement 
in eontraot held a condition althonsh 
ealled a warrantsr — ^Wliether ** speciflo 
soods ** within Sale of Goods Aot» s. 2 
1947 (14>— Agreement reseindod. — ^Defendant 
sold a tractor to plaintiff. Plaintiff received 
it in January, worked with it for some time 
trying it out, made frequent complaints to 
defendant who sent mechanics and others to 
try to make it satisfactory, and on August 
29th notified defendant that he rejected it. A 
clause in the contract, called a *' warranty ," 



stated what the engine would do for plough- 
ing, which the jury found it would not do, and 
which statement induced plaintiff to enter 
into the contract The jury also found that 
plaintiff did not accept the engine and thereby 
change any conditions to warranties. — Held 
that the said clause was a condition {Scho- 
field V. Emereon-Brantingham Implement 
Co., [1918] 3 W. W. R. 434, and the Sale of 
Goods Act, s. 13 [a] referred to) ; also that 
the goods in question were not '* specific 
goods" within the meaning of the Sale of 
Goods Act, s. 2 (14) (and the property had 
not passed to the buyer so that a breach of 
condition could only be treated as a breach of 
warranty). On the findings of the jury judg- 
ment was given rescinding the agreement 

Boren v. Waterloo Boy Kerosene 
Tractor of Canada, Limited, 
[1919] 1 W. W. R. 478 (Sask.). 

Contract for sale of motor truck — 

Action by purchasers to rescind on the ground 
of fraud and misrepresentation — Evidence — 
Findings of fact of trial Judge— Truck not as 
represented — Failure to prove fraud — ^Assign- 
ment of contract by vendors — Assignees not 19^3 
made parties to action — Failure of claim for 
rescission — Amendment of statement of claim 
— Implied wkrranty of fitness—Sale by de- 
scription — Condition treated as warranty — 
Breach — ^Damages — Costs. 

Eorrocka v. Signal Motor Truck Co. 
of Canada, Limited (1919), 16 O. 
W. N. 132. 



Farm maoliinery. — If a madiine-selling 
company agrees to sell a 25 H.P. engine, that 
means an engine sold and rated as a 25 H.P. 
engine, and in getting what is rated as a 22 
H.P. engine, though it may, if run at its IQIO 
highest capacity, develop 25 horse power, the 
purchaser is not getting what he bargained 
for and may return the engine and recover 
damages. Purchaser's retention of the engine 
upon assurances that it can be made to satisfy 
him and not knowing that he has got only a 
22 H.P. engine may not effect sucJi right [See 
1950.1 

Cushman Motor Works of Canada, 
lAmited v. Laing, [1919] 2 W. W. 
R. 311 (Alta.). 

A purchaser of a combination thresher and 
engine was held justified in rejecting it on the 
trial Judge's findings of tact that it did not 
do the work that a machine of the description 1950 
sold should do and that, although the pur- 
chaser retained and used it, he did so not 
knowing it was not the standard of machine 
he had bought and on promises to make it 
work satisfactorily. — Judgment of Stuart, J., 
[1949] ([1919] 2 W. W. R. 311), upheld. 

The Cushman Motor Works of 
Canada, Limited v. Laing, [1919] 
3 W. W. R. 494 (Alta.) ; 49 D. (L. 
R. 1. 

Farm maeUnerj. — ^Where a written con- 
tract for the sale of farm machinery provided 
for there being no representations, warranties ^^^ « 
or conditions outside said written ciontract laol 
and no agreement collateral thereto and no al- * 
teration by any agent, etc., the purchaser was 
not allowed to recover damages for failure of 
the machinery to fulfil the conditions of an al- 
leged verbal arrangement made with the ven- 
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1952 



dor's agent durinf the negotiationB for the 
sale, and a judgment for damages given at 
trial on findings of a jury was reversed. Case 
distinguished from 8ohofield y. Bmeraon- 
Brafitingham Implement Co., 11 Sask. L. R. 
11, [1918] 1 W. W. R. 306. and [1M8] 3 W. 
W. R. 434. AUcook v. Manitoba WindmUl 
d Pump Co., 4 Sask. L. R. 139, approved as 
to exclusion of verbal warranties given by 
vendor's agent prior to execution of written 
contract where said written contract excludes 
all warranties except express warranty con- 
tained therein. [See 2021.) 

Advance Rumley Thresher Company, 
Incorporated v. Keene, [1910] 2 
W. W. R. 143; 12 Sask. L. R. 
259 ; 47 D. L. R. 251. 

Fraudulent misreproseBtatloa as to 
Talii« of soodfl — Fsdlitre to establish 
fraud — ^Warranty as to quantity. — The 

plaintiff sued for $760, the balance of the 
price of a quantity of junk sold by him to the 
defendants for $1,500. The defendants al- 
leged that the plaintiff falsely and fraudu- 
lently represented the junk as worth $2,000 
or at least $1300, and that, induced by this 
representation, they executed the agreement 
of purchase ; that they sold all the junk but a 
small quantity, and realised only. $800; and 
they counterclaimed $2,000 damages. The 
junk was not sold by description or sample; 
it was inspected by the defendants, mie trial 
Judge found that the representation was 
made and that the defendants acted upon the 
faith of it, but did not find that It was fraud- 
ulent ; he gave judgment for the plaintiff for 
$200 and dismissed the counterclaim. The 
defendants appealed; the plaintiff did not 
appeal: — Hetd, upon the evidence, th'ait the 
defendants had failed to establish fraud. — 
Held, also, that while an affirmation at the 
time of the sale is a warranty, provided it 
appears on evidence to be so intended — which 
intention is to be deduced from the whole of 
the evidence — and there may be a warranty 
as to quantity — the evidence in this case did 
not shew that the representation made was 
intended to be contractual respecting the ac- 
curacy of the statement : it was in fact noth- 
ing more than the opinion or estimate or 
belief of the vendor, the plaintiff.-^— WaHw, 
Son d WeJU v. Pratt d Haynes, [1911] A. C. 
394, HeUbut, Symons d Co. v. Buckleton, 
[1913] A. G. 30, and Chanter v. Hopkins 
(1838), 4 M. & W. 399, followed.— Per Rid-, 
dell, J.: — The contract was one of sale of 
goods with precautions provided for the secur- 
ity of the vendor — not a contract of bailment 
by which the defendants were not bound to 
pay more than the goods would bring, as con- 
tended by the defendants. — Per Curiam: — 
There being no fraud and no warranty, the 
plaintiff was entitled to recover the balance 
of the purchase-price ; but, as he had not ap- 
pealed from the judgment for $200, that ju^- 
ment must stand. — Remarks by Kiddell, J., 
on the course adopted by the trial Judge in 
giving a " judgment not judicial *' but ** equit- 
able on the facts." 

Gardner v. Merker (1919), 43 O. L. 
R. 411; 44 D. L. R. 217. 

Borsea — Oontraotnal covenant — Ap- 



IQro parent and aooidental defeota- 
■Luuo oiu^ser protested to determine anoh de- 
feetiH-O. O. 1012; C. P. 327, 360. — 



When the evidence is contradictory as to the 
extent ot the warranty given by the seller of 
a horse, the Court will seek in other parts 
of the evidence for corroboration of the re- 
spective assertions of the parties to the case. 

Jutrat V. Boivert (1917), 25 R. de 
J. 155. (Que.). 

Motor tmok — ^Knoirledsc of vendor 
of purpose for irUoh tmok intended. — 

The. plaintiffs bought from the defendants, a 
manufacturing company, a motor truck for 
use in the plaintiffs' business of carriers. The 
defendants were informed of the purpose for 
which the truck was required and the char- 
acter of the work it would be put to, and 
they knew the character of the highway upon 
which it was to be used. The contract was 
in writing. The truck was described in the 
writing as a ''Saw/er-Massey motor truck.'* 
The price was $5,600, $1,000 of which was 
paid in cash; the balance was payable by in- 
stalments, for which the plaintiff gave promis- 
sory notes. Each note, m addition to identi- 
fying the contract of sale and 4he sobject- 
matter, provided that " the article for which 
this note is given shall remain the property of 
Sawyer-Massey Co. Limited until all notes or 
renewals given in settlement are paid in 
full." — Hdd, in an action for rescission of 1954 
the contract, that the defendants must be 
regarded as having undertaken to furnish a 
truck suitable for the plaintiffs' purposes. — 
Bristol Tramways, etc.. Carriage Co. Lim- 
ited v. Fiat Motors, Limited, [1910] 2 K. B. 
831, Cana4ian Gas Power and Launches 
Limited v. Orr Brothers Limited (1911), 23 
O. L. R. 616, and Alahastine Co. of Paris 
Limited v. Canada Producer and Gas Engine 
Co. lAmited (1914), 30 O. L. R. 394, fol- 
lowed. — ^And held, upon the evidence, that the 
truck was not, at the time of delivery, or 
afterwards at any time, reasonably fit for 
the purpose for which it was intended. — It 
appeared in evidence that the truck sold was 
not manufactured by the defendants, but was 
built for them by another company, and sold 
under the *' Sawyer-Massey " name : — Held, 
that, in the absence from the contract of' 
specific words to the contrary, there is an 
implied warranty, in the nature of a condi- 
tion or undertaking, where the vendor is a. 
manufacturer, that the goods are of his manu- 
facture. — Johnson v. Raylton (1881), 7 Q. 
B. R. 438, followed.^And held, that there 
was a breach of this warranty or condition,, 
the truck not being iu any proper sense a 
" Sawyer-Massey motor-truck." — Judgment 
was given in favour of the plaintiffs declaring 
the contract rescinded and directing the re- 
turn of the money paid and delivery up of the 
promissory notes in the defendants* hands. 

RandaU v. Sawyer-Massey Co. Lim- 
ited (1919), 43 O. L. R. 602. 

Payment ** snbjoet to inspeetion ** — 
Fnilnre of pnrohnBor to rejeet — ^RisM 
of notion for breaeh of nrnrranty* — 

Where a contract for the sale of apples pro- 
vided that the purchaser should " pay balance ^ q^^ 
on cars where they are spotted on tracks 'sub- l^t>0 
ject to inspection,* " the failure of the pur- 
chaser to reject the apples on unloading and 
learning their objectionable kind and condi- 
tion, was held, under s. 13 of the Sales of 
Goods Act, R. S. M. 1913, c. 174, not to pre- 
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Tent hit rig^ht of action for breach of war- 
ranty. 

Smallman v. Bates ei al,, [1919] 
2 W. W. B. 238 (Man.) ; 47 D. 
L. R. 709. 

The plaintiffs bought from the defendants 
about 60,000 lbs. of wool; the agreement of 
sale waa made by a telephone conversation 
after a sample had been asked for and sent 
On the day of the sale, the 5th January, 1918, 
the plaintiffs wrote to the defendants a con- 
firming letter, speaking of the purchase as of 
'' 48 to 50,000 lbs. of . . . wool at 40c. 
per lb. . . . sample e^^ressed to ns on 
December 3lBt . The writer," the 

plaintiffs' assistant-manager, "will go up 
and have the wool weighed." The assistant- 
manager went up to the defendants' mill; 
the wool was weighed and taken over by him, 
and afterwards paid for. He might have then 
and there inspected the wool, but did not do 
so. The wool was resold by the plaintiffs 
upon the same sample ; it turned out that it 
/ was inferior to the sample, and was thrown 
back on their hands. — In an action for dam- 
ages for brea<^ of the contract, the trial 
Judge (Middleton, .i.), found that the sale 
was a sale by sample ; that the letter of the 
5th January truly set forth the terms of the 
sale; and that the bulk was inferior to the 
sample. He gave judgment for the plaintiffs, 
assessing their damages at 15 cents per lb-, 
or 17,500, the difference in value between the 
tnna ^^^ contracted for and the thing delivered — 
iaOO This judgment was affirmed by a Divisional 
Court (Meredith, C.J.C.P., dissenting as to 
damages). — Per Riddell, J. (Britton, J., con- 
curring) : — In the case of contract for sale 
by sample, conditions are implied: (1) that 
the bulk shall correspond with the sample in 
quality ; (2) that the buyer shall have a rea- 
sonable opportunity of comparing the bulk 
with the sample ; (3) that the goods shall be 
free from any defect rendering them unmer- 
diantable, which would not be apparent on 
reasonable examination of the sample. If, 
after an opportunity is afforded to the buyer 
to compare the bulk with the sample, he pro- 
ceeds to take the goods into his possession or 
deal with them, he will not be allowed to re- 
pudiate the bargain in toto and maintain that 
the property has never passed, but is driven 
to rely upon the first implied conditions, 
which in effect becomes a warranty on change 
of ownership. But taking the goods into his 
possession and dealing with tiiem after an 
opportunity to inspect will not necessarily be 
considered an acceptance of the goods as an- 
swering the contract and a waiver of the 
first condition. The rule oave<U emptor does 
Dot apply to a sale by sample: Barnard v. 
KeUog (1870), 10 Wall. U.S. 383, 388. If 
there has been no acceptance by the buyer 
of the goods as answering the contract, al- 
though there be acceptance sufficient to pass 
the pro5)erty, he may still rely upon the war- 
ranty mat the bulk shall correspond with the 
sample: Kahn v. Duoh4 (10(J5), 10 Com- 
mercial Cases 87. There was nothing in this 
case to indicate that there was an acceptance 
by the plaintiffs of the goods as answering 
the warranty; and the damages had been 
assessed on the proper principle. — Per Latch- 
ford, J. : — ^Where an article has been accepted 
by the buyer, terms which in their origin 
were conditions, the breach of which would 
entitle him to reject, must be treated for re- 
medial purposes, ew poet facto, as warranties. 



for the breach of which compensation can be 
■ought only in damages.. If the breach is of 
a condition and not of a warranty, the buyer 
will nerertheless have the remedies applic- 
able to a breach of warranty : TTaUit, Son d 
WeJU V. Pratt d Haynet, [1911] A. C. 394, 
395. The resale by the plaintiffs before the 
wool was delivered, and the payment to the 
defendants of the price, precluded the plain- 
tiffs from denying acceptance, but did not 
impair their right to bring an action for dam- 
ages for breach of warranty. The damages 
found were estimated on a proper principle, 
and there was evidence supporting the amount 
awarded. — Per Meredith, C.J.C.P. : The sale 
was a sale by sample ; and admittedly one in 
which the goods were to be delivered and the 
price paid concurrently, and property and 
possession to pass, at the defendants' mill, all 
of which took place accordingly. There were 
no express terms of the sale, and the implied 
terms were conditions that the purchaaers 
should have reasonable opportunity for com- 
paring the bulk with the sample, and that the 
sample fairly represented the bulk. The con- 
ditions were fulfilled as far as the opportunity 
for comparison of bulk with sample Went ; the 
assistant-manager did in fact make some 
flJight examination at the defendants* mill; 
the plaintiffs at least had the opportunity, 
and so the condition was performed. There 
is no decision, at common law, that a pur- 
chaser who has the opportunity to inspect 
but does not, can sue for, or as if for^ a breadi 
of warranty, though it was often said that he 
might: now in iBngland he may under the 
Sale of Goods Act, but that gives no right to 
sue here, and in some reroects it departs from 
the common law: see Thomeit d Fehr v- 
Beers d Son, [1919] 1 K. B. 486. On prin- 
ciple it is difficult to see why the general 
caveat emptor rule should not apply to such 
a case. But in this state of the law of con- 
tract of sale of goods by sample, the plaintiffs 
might rightly have been held to have a right 
of action against the defendants for damages ; 
and, however that right of action might be 
considered to have arisen, the measure of the 
damages should be the same — the loss directly 
and naturally resulting, in the ordinary 
course of events, from the breach of the 
contract. Svidence as to the conrse of 
business between the same parties in re- 
gard to inspection or examination and ac- 
cepting delivery of goods was relevant as 
shewing opportunity for inq;>ection, bat was 
unnecessary. — As to damages, no more than 
the actual loss could be recovered. The pro- 
per method of assessment was by ascertaining 
what loss the plaintiffs would have sustained 
if they had promptly taken reasonable means 
to dispose of the goods to the best advantage. 

John Hallam Limited v. Bain$on 
(1919), 45 O. Ti. R. 488; 16 O. 
W. N. 205 ; 48 D. L. R. 120. 



1966 



IhipBieat ef oAr>-lo»d of freak trmit 
from distant pUkee — Delivery lo.b. at 
place of shipment — ^Delay of carriers and 
neglect to ice car — Fruit arriving in overripe 1967 
condition — ^Loss upon resale by purchaser — 
Attempt to make vendor responsible — ^No ne- 
glect shown — No implied warranty or condi- 
tion — Risk of transit — Evidence — Correspon- 
dence — ^Invoice — Terms of sale — Bxpress ex- 
emption of vendor — ^Liability of carrkrs. 

Atlantic Fruit Co. v. Oke (1919), 16 
O. W. N. 121. 
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Sale — BedHibitory aotiom — Hlddea 
def eet— '^ Kiokias " — Belay — C. O. 
1522, 1530. — The seller of a horse is war- 
rantor against the hiddoi defect of *' kicking." 
— >Where a horse is 'bought, in particular, to 
help in plowing, and the same day the hidden 
defect of "ikicking" is discovered, and owing 
to persistent rain, he is kept in a stable for 
seven days, and then tried out again at plow- 
ing and his conduct is found to i>e the same, 
the tender back of iJie horse the following 
day will be held to have been made within a 
reasonable delay. 

Rewei v. Beauohatnp (1918), 25 R. 
L. n.s. 213 (Que.). 
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Warraaty — Form ef reaody — Par- 
okasor to falfll ooaditioas before ea- 
titled to reatedy. — In an action on prom- 
isaory notes given for the purchase-price of a 
stallion, an aUeged breach of warranty does 
not justify a defence of failure of considera- 
tion. Defendant must claim under the breach 
of warranty setting it up in diminution of 
the price, or in an action for damages. Where 
the warranty however is that if &e stallion 
does not come up to the standard warranted 
the vendor will receive it back providing it is 
returned in as good condition as when sold 
and will give a horse of equal value in ex- 
change, then the purchaser cannot resort to 
any other form of remedy without showing 
that he returned the horse in good condition 
and the vendor failed to substitute as agreed. 

Edwrda v. Pearson ei al., [1919] 
3 W. W. B. 505 (Alta.). 

Oke^ae — ^Warranty — Sickness — ^Failure of 
consideration — Breach of warranty. 

M^hMu9i V. GFolsy (1919), 46 D. 
li. R. 690 (Sask.). 



1061 



iblae. — ^"The measure of 
damages for breach of contract is determined 
by the knowledge, actual or constructive, 
whidi the parties had of the probable conse- 
quences of the breach. If they contemplated 
or ought to have contemplated, the conse- 
quences which have proximately followed, 
they are liable to pay damages accordingly. 
In determining what consequences the par- 
ties may be reasonably supposed to have con- 
templated, the knowledge of the circumstances 
under which the contract was made must be, 
not merelv an important, but the decisive 
consideration." Said principle (as stated by 
Sir F. B. Smith, vol. 16, Law QuavCerly Se- 
Tiew at p. 286) approved and applied in al- 
lowing damages to a purchaser of a threshing 
machbie for loss of profits on threshing con- 
tracts caused by breach of an express war- 
ranty that the machine was in good repa^. 

Riverg v. Oearge White d Sons Com- 
itmy, Lkniied, [1919] 2 W. W. R. 
L89 (Sask.) ; 46 D. L. R. 145. 
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Warvaaty of soaadaeas aot fallUed. 

Defendant company purchased potatoes from 
plaintiff which the Court found did not fulfil 
an express warranty as to soundness in the 
contract As to car No. 3, plaintiffs' action 
for price failed as defendant had on its ar- 
rival promptly wired Its non-acceptance. Aa 
to car No. 4, defendant before its arrival at 
defendants' warehouse (where under the con- 
tract acceptance was to take place) and be- 
fore ascertaining its condition and wiring 



non-acceptance, opened up the car and at* 
tempted to sell the contents and was held to 
have thus accepted the goods (Parker v. Pal- 
mer, 4 B. & Aid. 387, followed). But defend- 
ant could still bring action for breach of war- 
ranty. And as defendant had counterdaimed 
in the same action for breach of warranty in 
connection with car No. 2, purchased and 
shipped under the same contract, which 
counterclaim was held to be well founded, the 
Court reformed the pleadings by amending 
the counterclaim to exteAd it to the car No. 4 
(referring to Gough v. Bench, 6 O. R. 699), 
and directed reference as to damages on the 
counterclaim as amended. 

8vfnond9 v. The dark Fruit and 

Produce Oonmtany, Limited and 

Olark, 11919] 1 W. W. R. 587 
(B.C.). 



n. 1. Traasfer of Property, 

Sale of laaber ia ailll yarda— Writ- 
tea acreeateat.— The plaintiffs, by writing 
dated the 14th June, 1910, agreed to sell to 
the defendant their '^cut" of white pine 
lumber, in the yards of the T. (Company, 
" f.o.b. T.," at fixed prices for different grades, 
and according to terms of payment and de- 
livery specified. Negotiations had been car* 
ried on before the written document mm 
prepared, and the defendant sought to shew 
that it did not contain the whole agreement 
The defendant liad inspected the lumber be- 
fore the agreement was made, an invoice of 
the lumber ready for delivery was sent by the 
plaintiffs to the defendant, and on the 27th 
June, tile defendant sent to the plaintiffs' 
bankers a cheque for 161,998.97, the price 
of the lumber according to the invoice, less 2 
per oeat. for cash. On the aOtii June, a fiie 
occurred in the lumber yards of the T. Com- 
pany, and the cut and piled lumber which was 
the subject of the agreement, as well as other 
lumber in the yards, was destroyed. Hie de- 
fendant stopped payment of tiie cheque, and 
this action was brou^t to recover the 
amount of it : — BM, upon the evidence, that 
the writing embodied the whole contract be- 
tween the parties; and that the property in 
the lumber had passed to the defendant be- 
fore the fire. — ^At the time of the fire, the 
pl a intiff s had existing insurance to the ex- 
tent of $60,000 upon the lumber in the yards, 
including that sold to the defendant The 
insurance companies naid the plaintiffs the 
full amount of 160,000, and entered into an 
agreement with them, reciting that the total 
loss was $82,972.16, the portion thereof per- 
taining to the lumber sold to the defendant 
$63,264.26, and providing that the plain* 
tiffs should sue the defendant upon hia cheque, 
and, if successful, should pay to the insnraaee 
companies the surplus remaining after sat- 
isfyhug the plaintiffs' own loss and tlietr 
costs and expensea: — Heid, that the p1»<«tt<yii 
might properly bring the action npon the 
cheque, even though, if the action sn c eee ded , 
the insurance companies might benefit 
thereby; and the plaintiffs were entitled to 
judgment for the amonnt of the 4^heque. — 
Held, also, having regard to the fact that a 
warehouae receipt for the lumber aold was 
signed by the plaintiffa and given to the 
defendant, which receipt stated on its face 
that it was to be regarded as a receipt under 
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the proYuioiiB of the Bank Act, 53 Vict. c. 
31, and baring regard to the meaning given 
by that Act, a. 2 (d), to the expression 
" warehouse receipt," that the plaintiffs were, 
at the time of the fire, gratuitoos bailees for 
the defendant of the lumber sold, and were 
not bound to exercise more than reasonable 
care and diligence. — The T. Company (de- 
fendants by counterclaim) operated on rails 
in their yards a small engine, equipped with 
boiler, smoke-stack, ash-pan, etc. It was not 
a standard railway engine sud» as used on 
ordinary railways, but one of a smaller kind, 
used in mill-yards: — Held, that the Act to 
preserve the Forests from Destruction by 
Fire. R. S. O. 18»7, c 267, had no applica- 
tion to a mill-yard and an engine running 
upon rails therein. — ^And hM, upon the evi- 
dence, that the plaintiffs and their ' co-de- 
fendants by counterclaim had shewn that 
there was no siK^b want of reasonable care on 
their part of the lumber in question as a pru- 
dent man would exercise with regard to his 
own property, and had negatived the charge 
of negligence made against ithem in the 
counter daim. 

Fergu9on v. Eyer (1918), 43 O. L. 

R. 190. 

Parol oontraot — ^Passims of property 
— Purchaser without notice — Bills of 
Sale Act. — In an action of trover for the 
conversion of pulpwood, the evidence vr as that 
under a verbal contract, one. P., in consid- 
eration of advances made and to be made, 
agreed to get out and deliver to the plaintiff 
5,()00 cords of pulpwood: the wood to be 
1 Qftd marked in the woods with the plaintiffs mark, 
-^•^^^ the letter " Q," and to be the plaintiffs pro- 
perty immediately it was cut and to be deliv- 
ered to the plaintiff along the railway track 
at Peters Siding.— fl^eW, affirming the ruling 
of the trial Judge, that if the jury found the 
pulpwood in question was cut and marked 
with the plaintiflTs mark, or, if not so marked, 
if it could be identified as pulpwood cut under 
the contract, it was the plaintiff's property 
as against the defendant, a purchaser for 
value, without notice, and the contract was 
not in contravention of the provisions of the 
Bills of Exchange Act, C. S. 1903, c. 142. 
Quebec Forest Products Co. v. Shan- 
non (1919), 46 N. B. R. 294. 

Destruction of property — Wlietlier 
property had passed to purchaser. — In 

a sale of certain rough feed tiien standing on 
premises occupied by the vendor, part of the 
price being paid down, the balance to be paid 
before using, which feed was subsequently 
and before payment of the balance of the 
1965 P"<^« destroyed by stock of third party, 
it was held that the intention of the parties 
as evidenced by their conduct and the circum- 
stances was tnat tiie property had before it 
was consumed passed to the purchaser who 
must bear the loss; also that the vendor 
under the circumstances had exercised such 
reasonable care in its preservation as a rea- 
sonable man would and was not liable to the 
purchaser for its loss. 

Tan que v. Lea, [19191 3 W. W. R. 
533 (Alta.) 49 D. L. R. 62. 

1 QAA Resale by buyer — Purchase price claimed 
luDO i^y both seller and buyer — Question whether 



property passed to buyer — ^Delivery to carrier 
— Intention. 

Frontier Coai Co, v. Pennsylvania 
Central Coal Co, (1919), 16 O. W. 
N. 239. 



m. 1. DellTory. 

Cattle — Refusal by purehaser to pay 
for cattle delivered — Not JuttifyiBS 
▼eador in refusing dellTcry of balance 
— ^Mearare of damages for failure to 
deliver. — The purchasers under a contract 
for sale of cattle, fearing that tiie vendor was 
not going to continue delivery according to 
his contract, refused to pay for cattle already 
delivered, although sudi payment was due 
under the contract. TioM was held in the 
circumstances not to amount to a repudia- 
tion of the whole contract and therefore not 
to justify refusal of the vendor to deliver the 
balance of the cattle. (Principle as settled 
in Mersey Steel and Iron Co. v. Naylor, 9 
App. Cas. 434, applied). — The measure of 
the purchaser's damages for such non-de- 
livery was held to be the difference between 
the contract price and the current price at 
the time when the cattle should have been 
delivered; and was not limited to the amount 1967 
required to make up to the purchasers the 
profit to them on a certain resale which they 
had made of the cattle; it not having been 
known to the parties when the contract was 
made that the purdiasers were baying for 
such resale. — Where the contract was for sale 
of ** about *' oertain specified numbers of 
steers, the evidence showing that the word 
"about" was thus used because it was not 
certain that the vendor would have exactly 
that number, and it was intended to l^ive 
room for a possible small shortage, but it 
appearing that the vendor had the steers 
necessary to make the balance up to the num- 
bers contracted for before the last day for 
delivery under the contract, he was held 
liable to be charged with the same. A de- 
livery of 201 head was held to satisfy a con- 
tract to sell ''between two to three hundred 
head cows." Where the cattle were sold by 
weight -the averajge weight of classes actually 
delivered was accepted as the basis of dam- 
age for certain cattle not delivered. — Rule 29 
of Rules as to costs applied, and although 
plaintiff recovered judgment on his claim for 
more than the defendants* judgment on their 
counterclaim, the defendants (the pur- 
chasers), being much the more successful in 
the action, were alone allowed to tax and 
recover costs. 

Teatt V. Kniffht d Wat9on, [1919] 
2 W. W. R. 407 (Alta.). 

Musical instruateat of ▼eador's 
atanufacture — ^Agency of Teador for 
purpose of seleetioa of particular ia- 
strumeat. — No action for the price of ^oods 
bargained and sold can be maintained imless iq^q 
delivery has "been tendered of a specific IVDo 
article which has been legally appropriated 
to the fulfilment of the contract — Ttke de- . 
fendant agreed in writing to purchase from 
the plaintijf " one player piano ** of the plain- 
tifTs own make, for which the defendant, 
agreed to pay (by instalments with' interest) ' 
a sum of money and to deliver to the plain- 
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tiif " one upright piano/' Until the whole of 
the price of the player piano and interest 
shonid be paid, the instrument was to remain 
the property of the plaintiif; and in case of 
default or breach the unpaid balance of the 
purchase-price was to become due at once. 
" This contract,*' it was provided, " is not sub- 
ject to cancellation and contains the whole 
agreement/' The writing was dated the 29th 
April, 19ia On the 28th May, 1918, the de- 
fendant notified the plaintiff that " my order 
for player piano is hereby cancelled." No 
completed instrument ready for delivery had 
then been appropriated to the contract: an 
Instrument was selected by the plaintiff from 
its stock, but was not finished and ready for 
delivery until just before the lOtb June, 
1918, when it was shipped to the defendant, 
who refused to accept it, and did not pay 
anything nor deliver the upright piano:— 
Held, that the defendant was bound by the 
contract, and had no right to rescind or re- 
fuse acceptance, and the plaintiff was entitled 
to damages for breach of the contract. — ^tJp 
to the 28th May the plaintiff was authorized 
to select, finish, and ship the instrument, 
but on that date the plaintiff's authority 
to do so was revoked; the plaintiff was no 
longer ihe agent of the defendant for that 
icutQ P^nx^e: ^^^* ^ the instrument was to be 
l«70o effectively appropriated to fulfilment of the 
contract, the appropriation must be assented 
to by the defendant. — ^The appropriation not 
having been assented to by the defendant, the 
plaintiff could not recover the prite, but only 
daWacea for breach of an executory contract 
— the actual damages resulting from the 
breach, i,e., the difference between the con- 
tract price and the cost of manufacture, after 
making due allowance for the value of mater- 
ials on hand, etc. — UnemceUed Fire-Works Oo. 
V. Poliies (1908), 130 Penn. St 536, fol- 
lowed. — ^The basis of the contract being the 
delivery by the plaintiff to the defendant 
of an instrument, it was a condition precedent 
to the payment of the first instalment of the 
price, which was by the contract to be on 
the 1st -September, 1918, that there should 
be a delivery or tendei* of delivery to the 
defendant, before that date, of a specific 
instrument legally appropriated to the con- 
tract; and, that condition not having been 
fulfiUed, the $100 never became payable; and 
the plaintiff could not sue for the $100 (and 
the remainder of the price, invoking the ae- 
celeration clause) as upon a special contract. 
Mason d Risch, lAmiied v. Ohrisiner 
(1919), 44 O. L. R. 147: 15 O. 
W. N. 186 ; 46 D. L. R. 710. 

[See this case as 1977.] 

CoatMMt — Deliveries unsatisfactory — 
1 ck£»Q Continued acceptance of shipments — Evidence 
X^nyv ^.Rights of parHes. 

Dominion Lumber Co. v. Hodgson 
and King (1919), 48 D. L. R. 712 
(B.C.). 

Sale and delivery of soods at named 
pHoea per ton — ^Breaoli — ^Defleienoles in 
deUToHee— " Abont "— '^ Approximate ^ 
— ^Damac^s — Allowanees — Mistake in' 
wordltts of written oontraot — ^Findinc 
of referee — ^Disoreditins of witnesses — 
Appeal. — ^Where the subject of a contract 



of sale of goods is not a bulk lot with an 
estimate of the probable quantity, but the 
engagement is to furnish goods to a certain 
amount, the quantity specified is material, 
and governs the contract. The addition, in 
such a case, of a qualifying word such as 
"about" or "approximate," when not sup- 
plemented by other words, provides only 
against accidental variations arising from 
slight and unimportant excesses or deficien- 
cies in number, measure, or weight — Brawiey 
V. United States (1877), 96 U.S. 168, and 
Steel Co. of Scotland v. Trancred Arrol d 
Co, (1899), 26 Sc. L. Repr. 306, 314, fol- 
lowed. — A contract for the supply by the 
defendants of "about 150 tons" of shell 
steel turnings at so much a ton, and an- ^ r^nn 
other for "approximate quantities" of IViO 
"200 tons of steel shell turnings'* at so 
much a ton and " 100 tons shell ends and de- 
fective shells " at so much a ton, was made. 
Under the first contract, precisely 1(X) tons 
were delivered ; under the second, 175 tons in- 
stead of 200, and 38 and a fraction instead 
of 100: — Held, that, in estimating the dam- 
ages for breach of the contract, no allowance 
should be made in favour of the defendants 
on account of the use of the words " about " 
and "approximate" — the damages should 
be based on the actual deficiencies. — Report 
of a referee varied on appeal. — ^Before the 
referee the defendants contended that in the 
second contract •*200" was a mistake; but 
the referee discredited the evidence which 
was adduced on this point by the defend- 
ants : — Held, that the appellate tribunal was 
not in a position to differ from the referee 
on this point — Wood v. Haines (1917), 38 
O. L. R. 583, 586. followed. 

Busman v. Baker (1919), 44 O. L. 

R. 39. 



Sale of lumber — ^Vendor's agreement 
to " oontinne ahippins resnlarly " — 
Ambisnons term — InanAeient deliver- 
ies — Oaneellation — Bigbt to — Aoqni- 
esoenee in — ^Findincs of trial Judge. — 
Judgment of B. C. Court of Appeal ( [1918] 
2 W. W. R. 466), 25 B. C. R. 298, reversed 
(Idington, J., dissenting) and judgment of 
trial Judge restored dismissing plaintiff's ac- 
tion for breach of contract to purchase lum- 
ber. The contract provided that plaintiff 
should " continue shipping regularly." De- 
fendant cancelled the contract because of in- ifxn't 
sufficieAt lumber shipped. The trial Judge 1971 
found that plaintiff bad acquiesced in the 
cancellation or was estopped from denying 
same. — Per Sir Louis Davies, O.J. : The 
contract being ambiguous in its terms and a 
construction having been placed upon it by 
the conduct and language of the parties, that 
construction will be accepted by the Court as 
the true one. That construction justified 
the cancellation of the contract. — Per Iding- 
ton, J. (dissenting) : The judgment appealed 
from is right for the reasons assigned in tbe 
Court below by Macdonald, O.J.A. and Gal- 
liher, J. A., respectively. — Anglin, J. agreed 
substantially with the reasons of the trial 
Judge and MoPhillips, J. A. Even if there 
was not such substantial default as entitled 
defendant to cancel the contract, the finding 
of the trial Judge that there was acquiescence 
in the cancellation is so well supported by 
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the evidence that it should not have heen aet 
aside. — Per Brodear, J. : Defendant was not 
jastified in cancelling the contract, but as 
the trial Judge found that plaintiff acquiesced 
in the cancellation, and it was a question of 
credibility, his finding should not -be disturbed 
— Per Mignault, J. : Defendant has made out 
a case for cancellation, but if not plaintiff had 
fully aoqvieseed therein. 

Meadow Creek Lumber Company Y. 
Adolph Lumber Company, [1019] 
1 W. W. R. 823 (S. Ct Can.— 
B.C.) ; 58 S. C. R. 306; 45 D. L. 
R. 579. 

Speoliloatioli* — Times for deliTeiy — 
lastalmeatfl — ** Ourrent ooatraot.'*— -On 
the 23rd December, 1915, a contract was 
made for the sale and delivery by the de- 
fendant to the plaintiff of 1,000 tons of 
Hamilton pig-iron; and on the 25th Sep- 
tember, 1916, another contract for 1,200 tons. 
The contracts were on printed forms, and it 
was a term of both that "all specifications 
are to be sent by buyer at least 15 days before 
time fixed for aiiipment*' In the earlier con- 
tract the time for delivery was stated to be 
"between date of completion of current con- 
tract and June 30th, 1916, in equal monthly 
instalments ;" and in the later contract, *' in 
about equal monthly instalments between 
January 1st and June 30th, 1917.*' None 
of the iron which was the subject of the 
contract of December, 1915, had been 
1972 delivered; and the defendant set up, in answer 
to a claim for damages for breadi, that the 
plaintiff had lost its right to have the iron de- 
livered because of failure to send specifica- 
tions in due time: — Held^ that what was 
meant by " current contract" might be shewn 
by parol evidence; it was established that, 
while there were two earlier contracts, the 
reference was to that of January, 1914, the 
only contract under which deliveries were 
being made in December, 1915, or under 
which the plaintiff was then entitled to have 
deliveries made; and the finding of the trial 
Judge tiiat the plaintiff had supplied specifi- 
cations for all the iron it had bought from the 
defendant, and that it was well understood by 
both parties that the specifications which had 
been supplied were to govern as to all the 
iron, unless the plaintiff should desire to vary 
them and send other specifications, was war- 
ranted by tiie evidence, and was sufficient to 
dispose of the contention of the defendant ad- 
versely to it. — ^The plaintiff also sought dam- 
ages for breach of the contract of September, 
1916, alleging that, although the time for 
commencing deliveries had not arrived, the 
defendant had, before the action was begun, 
repudiated the contract. The dispute as to 
this contract arose out of the controversy 
between the parties as to the contract of De- 
cember, 1915, the plaintiff insisting on de- 
liveries being made under it, and the defend- 
ant taking Ae position that it had ceased to 
exist The defendant declared that it would 
make no deliveries under the contract of Sep- 
tember, 1916, until that question was settled : 
— Held, that, whether this meant that, unless 
the plaintiff would formally abandon its con- 
tention with regard to the earlier contract, no 
deliveries would be made under the later one, 
or that it would make no deliveries under the 
later contract until the dispute as to the ear- 
lier ooe was settled, there was such a repudi- 



ation of the defendant's obligation under the 
later contract as warranted the plaintiff in 
rescinding. — In re Ruhel Bronze and Metal 
Co, LimUed and Vos, [1918] 1 K. B. 3l5, and 
MetropoUian Water Board v. Dick^ Kerr and 
Co., Limited, [1918] A. C. 119, applied.— 
Held, as to daiamgea, that, as what the de- 
fendant had agreed to sell was Hamilton pig- 
iron, and the market price of it was $39, the 
plaintiff was entitled to recover the diilerence 
between that price and the contract price, 
even if other iron which would answer the 
same purpose could be bought at $34.-— Judg- 
ment of Middleton, J., affirmed. [See 1973.] 

Dominion Radiator Co. LimUed v. 
Steel Co. of Canada (1919), 43 
O. L. R.- 356; 44 D. L. R. 72. 

A contract for sale and delivery of -pig iron 
contained the following: "Time of delivery — 
between date of completion of current contract 
and the 30th June, 1916, in equal monthly 
instalments " ; also conditions that default in 
payment of any delivery would entitle sdler 
to cancel contract and if buyer failed to exe- 
cute any of his obligations seller had right to 
terminate; that buyer might cancel any one 
month's delivery if such delivery was delayed 
more than 30 days beyond the expiration of 1973 
the month in question provided buyer notified 
seller within 10 days after the expiration of 
said 30 days' delay of desire to cancel. — Held 
it was evident from these conditions that 
time was not of the essence of the contract; 
under the terms no obligation was thrown 
upon the purchaser to demand delivery; a 
demand by the vendor that the purchaser 
should take delivery was a condition prece- 
dent to a claim on the vendor's part that the 
failure of the purchaser to take delivery had 
discharged the vendor from his obligations 
under the contract [See 1972.] 

Dominion Radiator Company, Lim- 
ited V. Steel Company of Canada, 
Limited, [1919] 3 W. W. R. 41 
(P.C— Ont) ; 48 D. L. R. 350. 

Salo of soods — SUpmomt l»j rail — 
Failure to deliver to railway eoatpany 
— ^Plaoe of broaolu — ^Where i>y a contract 
made in Montreal for sale and delivery of 
goods, the vendor is to riiip the goods to the 
purchaser at Edmonton, via C. P. R., and the 1 Q74. 
purchaser is to pay the freight, the delivery 
of the goods to the railway company in Mont- 
real for carriage to the purchaser in Edmon- 
ton is in the ordinary case a delivery to the 
purchaser, and the failure to do so is a breach 
of contract by the vendor in Quebec and not 
in Alberta. 

Vcianeky Clothing Company v. Ban- 
nockbum Clothing Company, Lim- 
Ued. [1919] 3 W. W. R. 913 
(AlU.). 

Shipasemt after tiase llxed — ^Refusal to 
accept — Justification — Findings of jury — 1976 
Reasonable time — Appeal — Costs. 

Patteraon v. R, Bigley Manufactur- 
ing Co. (1919). 17 0. W. N. 86. 

Sale of sliaros im mining oompany — 

Delivery "when stock shall be issued" — Stock 
held by directors under pooling agreement — 197A 
Knowledge of parties — Oral evidence to ex- «' • v» 
plain written agreement — Ambiguity — Oral 
evidence of condition — ^Action by vendee for 
apeoiflo perf omuuaoe of agreement or dam* 
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ages for breach — Laches — Prospectus — Ab- 
sence of — ^Act respecting prospectuses issued 
by companies, 6 Edw. VII. c. 27 (O.)— Ap- 
plication of — ^Pleadlas — ^Amendment. 

Brown V. Crawford (1919), 16 O. 
W. N. 369. 



HI. 2. Aeoeptaaee. 

Piioft of eoocU payaUo partly im 
BtoBoy aad partly by doliTory of soocU 
in ezokanc^ — Refusal of buyer to accept—- 
Repudiation of contract — Goods not appro- 

1977 PriAted to contract until after notice of re- 

£udiation — Breach of executory contract — 
damages for — Claim for whole price of goods 
and damages for non-delivery of goods in ex- 
change — Property in goods not to pass until 
payment — Special contract for payment of 
money based on delivery of goods— Reason- 
able time for delivery — Actnal damage re- 
sulting from breach of contract. [See 1968.] 

Mfuon d Risoh Limited v. Ghriatner 
(1918), 15 O. W. N. 186; 44 O. 
L. R. 147 ; 46 D. L. R. 710. 

Sapply of laths— ''Mill run "--Qoality 

1978 ^^ \^^^ shipped — Refusal of purchasers to 
accept — Elvidence — Onus — Description — 
Counterclaim — ^Damages. 

Bartram d Batl, lAmiied v. Bishop- 
ric Wall Board Co., Limited 
(1919), 17 O. W. N. 45. 
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IV. 3. Ooaditioaal Saloa. 

Statutes — ^Aetioa for balamee of prioo 
after resale by vendor — Bardem of 
proof as to ooiapliaiieo witk the stat- 
ute — Dof eadant eontraotlas 'himself 
oat of beaeflt of statute. — Held 
(dubiiantef following Mount v. HoUand, 
11917] 1 W. W. R. 1188), that in an action 
for balance of price after repossession and 
resale by vendors of goods sold under a con- 
ditional sale agreement, the burden is on 
defendant to show non-compliance with the 
statute by plaintiffs in reselling. — Setnhle per- 
sons for whose benefit statutory requirements 
have been imposed on the other party (e.^., 
the requirement of retention and notice per- 
iods before sale under act as to conditional 
sales of goods) may, in the absence of express 
provision to the contrary in the statute, con- 
tract themselves out of the statute. [6ee 
1980.] 

Adivamoe Rumel^ nrether Oom^ 
pany, Incorporated v. Cotton et 
«a., [1919] 1 W. W. R. 914 
(Saak.) ; 46 D. L. R. 696. 

Vendor after seisnre and resale, sn- 
inc for balanoe of price — When rtght 
to do so — Contplianoe with statute in 
. reselling — ^Burden of proof — Purchaser 

1980 wai-Hns benefit of statute. — Where a 
vendor under a conditional sale contract re- 
takes possession of and resells the property, 
he cannot sue the purchaser for the unrealized 
balance of the price unless the agreement so 
provides and if it does,' then in the absence of 
waiver iby the purchaser of the terms of the 
Act respecting conditional sales the vendor 



must in reselling have complied therewith 
ie.g., by giving eight days' notice of sale) and 
if the purchaser specially pleads non-compli- 
ance (but semple not otherwise) the onus is 
on the vendor to show such compliance- — 
(Decision of Bigelow, J. [1919] 1 W. W. R. 
914, [1979] reversed. Judgment of El wood, 
J., in Mount v. Holland, [1917] 1 W. W. R. 
1188, so far as inconsistent herewith over- 
ruled.) 

Advance Burnley Thresher Company, 
Incorporated v. Cotton et al,, 
[1919] 2 W. W. R. 812; 47 D. L. 
R. 566 ; 12 Sask. L. R. 327. 

Seiaure of soods under eiceoution — 

Pretended seizure by assignee of vendor when 
in possession of bailiff under execution — €k>n- 
ditional Sales Act, R. S. O. 1914, c. 136, s. 8 
— Retention of goods for 20 days — ^Tender of 
balance due within that period — Right to 

Eossession — Pretended sale — Replerin — 
damages. 

Stock y. Meyers and Cook (1919), 
16 O. W. N. 263. 
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Seiaure under lien afcreement — 
Holder of aceentent indebted to 
ntaher for more than aniount due under 
agreement — Agr ecnie nt requiring puy- 
ntent at banh — ^Whether this mahes 
payment to banh after n&aturity pay- 
ment to holder. — ^The property covered by 
a lien agreement may be seized for default in 
payment of the amount due notwithstanding 
that a judgment for a larger sum recovered 
by the maker against the holder for breach 
of warranty in the sale of said property re- 
mains unsatiBfied. A right of set-off could 
only be by virtue of agreement between the 
parties, or, if an action had been brought 
by the holder against the maker, the latter 
could set up his claim. — ^The fact that the 
agreement provides I'or payment on or before 
the first day of October at a certain bank 
does not make payment to that bank in De- 
cember following, the agreement not being 
then in its hands, a payment to the holder. 

Thomson v. Denton et al., [1919] 
2 W. W. R. 798; 47 D. L. R. 63 ; 
12 Sask. L. R. 306. 

Vendor repossessing and selling 
without notice — ^The Conditional Sales 
Ordinance, s. 8 — Rescission of contract 
— ^Prerious Judsn&ent for price made 
ineffectiTe. — In a vendor under a lien agree- 
ment (the terms of which give him a right 
to sell the property "at public or private 
sale") repossesses the property and sells with- 
out giving the notice to the buyer required by 
s. 8 of the Conditional Sales Ordinance this 
rescinds the contract, and a judgment recov- 
ered by the vendor for the price before such 
repossession thereby becomes ineffective. A 
transferee of land from the buyer may bring 
action to restrain its sale under an execution 
issued under such judgment and to have the 
execution removed from his title. 

Blanchette v. Massey-H arris Com- 
pany et <a. (1919), 3 W. W. R. 
870 (Alta.). 

Sale — Retaining right of ownership 
— Secret compact — Third party in good m^oa 
faith— Fraud--Acquired hnowledse. — i«^04 

The seller of an automobile on time, who re- 
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tains the ownerrfiip until complete payment, 
but who giv.es the purchaser writin| jherem 
he is stated to be the proprietor and that the 
total purchase price has heen paid, caMot 
afterwards make good title as against a third 
party in good faith who has bought the 
machine. It would be otherwise, if such 
third party knew the real facts of the trans- 
action. 

RusseU Motor Company v. Basiim 
(1919), 56 Que. S. C. 347. 



V. 1. Bemodiea of Sellor. 

SpeoUo article*— Secomd-hwidniotoF 
traoka — Subaequemt oontrmct for Im- 
■tallatiom of anliatltiited enslAea. — 

The plaintiffs sold and delivered to the d^ 
fendants two " 3% ton second-hand Sheffield 
motor trucks." The purchase-price was 
$1898. There was a written agreement oi 
sale and purchase ; one of the conditions con- 
tained in the agreement was that the plain- 
tiffs should " properly overhaul trucks and 
turn them out in Al shape mechanically. 
There was no concealment or misrepresenta- 
tion or fraud— the defendants knew that they 
were getting old trucks which had been usea 
and discarded by a mercantUe company. Af- 
ter one of the trucks had been in use for a 
1QQ#: short time, it became manifest that the en- 
lyoO -ineg ^ere not satisfactory, and an agreement 
was made that the plaintiffs should install 
other engines in the trucks, at ti^e defendanto 
cost. The parties agreed that the price of the 
engines, including installing, should be ^500. 
On account of the Purchase-price of the 
trucks the defendants paid $300 in cash and 
made a promissory note in favour of the plain- 
tiffs for $1,598, renewable in part from tune 
to time; before action the defendants had 
paid $500 upon the note. The action was 
brought to recover $490.40, the balance of an 
account made up of various items, some of 
them unconnected with the trucks; the prin- 
cipal item was the price of the substituted 
engines. Certain credits were given in tte 
account. The defendants counterclaimed for 
the return of the $800 which they had paid, 
and also for $1,433.63 as damages for the loss 
of the use of the trucks and loss in tteir en- 
deavour to operate them : — ,^^W, tt^t the 
counterclaim for the return of the $800 was 
property dismissed by the tnal Judge: the 
parties were dealing with certain known 
trucks- these were bought and sold, and the 
property passed; and there was no ground 
for the contention that the contract was void. 

But the trial Judge was wrong in reserving 

leave further to litigate this claim in a sepa- 
rate action ; this he should not have done 
without the consent of both Parties.— Locfcie 
V. Township of North Monaghan ij^lj^' I-' 
O. W. N. 171. and TyrreUv. Tyrrell (1918), 
43 O. L. R. 272, followed.— (2) As to the 
phiintiffs' claim, some of the items were ad- 
mitted, and as to the others the defendants 
did not dispute that the goods and services 
charged for were supplied, but contended that 
they were supplied in the endeavour on the 
part of the plaintiffs to implement their con- 
tract " to property overhaul trucks and put 
them in Al shape mechanically : — TfeW. that 
tiie onus of proving this was on the defend- 
ants : there was no evidence to establish their 



contention; and the plaintiffs were eutitled 
to recover the amount of their claim. — (3) As 
to the eouaterolaiBi for $1,433.63, the de- 
fendants, suing for damages for breach of the 
contract, must accept the onus of proving 
breach and consequential damages. The sale 
was not by description, but of two specific 
trucks well known to both parties, and one 
already in the defendants' possession; the 
defendants did not give the plaintiffs to under- 
stand that they (the defendants) were rely- 
ing upon the plaintiffs' skill or judgment; 
thus there was no implied contract hy the 
plaintiffs except as to title; and the defend- 
ants must rely upon the express contract To 
prove a breach, it was not sufficient to shew 
that the trucks did not run satisfactorily — it 
must be shewn that the overhauling given 
them by the plaintiffs was not sufficient to 
put them in **A- shape mechanically," that is, 
in first-class shape mechanically for second- 
hand trucks; and there was no evidence to 
justify the finding of a breach and damage 
resulting therefrom. 

Hail Motors Limited v. F, Rogers 
(1919), 44 O. L. R. 327; 15 O. 
W. N. 231 ; 46 D. L. R. 639. 

Bale of stean emglmo— Faot of keop- 
inc And nsliiK onclmo to bo Imtorvvotod 
acminst dofomdant— O. O. 1012, 1720» -i qq^ 
1721, 1722.— The fact that the defendant A^OO 
kept tiie engine in this case and made use of 
it, and other circumstances, establish that 
plaintiff's action is well founded. 

Lemire v. Bourque (1919), 25 R. de 
J. 221 (Que.). 

Sato — Oanoollatiom hj oonsont and 
af tor oomponsatlom hj oomtra aooonmta 
— C. C. 1539, 1540.— The seller of an 
automobile took possession of it upon default 1987 
in instalments by the purchaser. The pur- 
chaser instituted an action in damages, and 
the Court decided that all that could be done 
was to liquidate the counterdaims of the 
parties in pursuance of C. C. 1539 and 1540. 

Laplante v. Dubois (1918), 55 Que. 
S. C. 355. 



1988 



Sale of Copper— Qnantitr—lS^d«»««- 

Eckert v. London Elec. Ry. Co., 57 
S. C. R. 610 [S. Ct Can.— Ont]. 



Repudiation by pnroliaser before 
property in soods bas passed — ^Action 
for price not maintainable — Action 
for damaees. — Where the purchaser of 
goods repudiates the contract before the pro- - qqq 
perty in the goods has passed to him, the X\f09 
vendor cannot maintain an action for the 
price of the goods sold, but musrt be content 
with such damages for non-acceptance as it 
can prove itself entitled to, based on the 
difference? in value between the contract and 
the market price at the date of the breach. 
Oold Medal Funiture Co. v. Home- 
stead Art Co. (1919), 45 D. L. R. 
253 (Alta.). 

Contract— Sale of oattie — Evidence 
— Onus — Recovery of price — Payment out 1990 

of money paid into Court. 

Evans v. Watson (1919), 17 O. W. 
N. 145. 
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_.^^ AoeovBtlas 'or soocU reoeiTod — Gon- 
lij91 version — Damages — Counterclaim — Costs 
— Indemnity. 

ProzeUer v. Wilton (1W9), 17 O. 
W. N. 125. 

Action f«r price — ^Account stated — In- 
1 ono ^P®^^^*^*'* charge8---Contract of sale — ^Breacb— 
iuuZ Damagee — Counterclaim— Cofrts. 

OUver-Scrim Lumber (7o., lAmiied T. 
Qreat Lakes Dredging Co., Limited 
(1919). 17 O. W. N. 48. 

Oontraet on Sunday — DeliTorj on 
week-day — Pnroliaser sellinK Soods — 
Idability to aooonnt for proceeds. — 

Where a contract for sale of hay was mad« 
on S^unday and the hay was delivered on a 
lOOQ week-day following and the purchaser sold 
l9«70 the same it was held, that although the ven- 
dor could not recover on the contract the 
purchaser must account for the proceeds of 
the hay. — Per Haultain, C.J.S. (Elwood, 
J. A., concurring) : No new promise to pay 
was implied on the purchaser taking delivery 
of the goods on a week-day. — Per Newlands, 
J.A. (^senting in part) : As the hay was 
delivered on a week-day there was an implied 
promise to pay for same. 

8ohuman v. Drab, [19191 3 W. W. 
R. 588 (Sask.) ; 49 D. L. R. 57. 



V. 2. Ren&ediea of Buyer. 

Action for price— l>ef(»nefef — ^Adverse 
1994 ^^^^^'"^ ®' railway company to price of 
coode — ^Interpleader — Payment into Court — 
Costs. 

Nihtook V. Orand Trunk R. W, Co, 
(1919), 16 O. W. N. 72; affirmed 
16 O. W. N. 202. 



Cancellation of eide — ^l>ef eetiTo icoodft 
— Delay to taking enit — Tender — ^Flaoe 
of payment— O. O. 1166, 1472, 1580.— 

Where, upon cotnplaints of the purchaser, the 
seller has agreed to take back his goods, but 
neglects to do 90, the purchaser has an exten- 
sion of delay to take proceedings to set aside 
the sale, so long as prescription is not ac- 
quired.— Where the suit is one to cancel a 
sale, the only tender required is to offer the 
seller the right to come and take his goods, 
provided the seller is ready to pay over what 
he may have received. 

Boivin v. Drummondville Match Co. 
(1918), 54 Que. S. C. 337. 
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Sale of Koods — Contract for snpply 
of fmit — Heprcsentation as to quality 
and sise — ^WarraAty — Brcacli — Dam- 
acM — Dednetion from contract price 
— Ascertainment of amount to be de- 
ducted. — The defendian/ts bought from the 
plaintiffji 700 crates of peaches; the peaches 
were to be of a specified size and quality; 
the plaintiffs sued for the contract-price of 
the peaches, and the defendants set up that 
the peaches were not as agreed : — peld, upon 
the evidence, that there was a representa- 
tion and warranty, that the warranty was 
broken, and that the defendants Were en- 
titled to a reduction in tlie contract-price. — 
The abatement in price to be allowed was 



the amount 'by which the value of the sub- 
ject-matter was reduced by reason of the 
breach.— Afondei v. Steel (l&ll), 8 M. & W. 
858. followed. — It was the actual reduction 
in the value of the goods which must be con- 
sidered, not an estimate made by either party. 
— The price obtainable for goods is strong 
evidence of the actual value, though it may 
not be conclusive. — Taking the gross amount 
realized by the defendants from sales to cufi^ 
tomers, less the amount of an allowance 
made to certain of the customers by reason 
of the defects in the fruit, and deducting the 
sum so arrived at from the amount the de- 
fendants would have realized had the peaches 
been as they were represented, the balance 
was tbe sum to be deducted from the con* 
tract-price. — Damages may be given for the 
liability which the purchaser lias incurred by 
selling the goods on the same warranty as 
that on which he bought. — Dingle v. Hare 
(1859), 7 C. B. N. S. 145, and Randall v. 
Raper (1858), E. B. & E. 84, followed.— A 
Divisional Court of the Appellate Division iQoa 
(Meredith. C.J.C.P., duhitante), found the AVJ/U 
amount to whicb the plaintiffs were entitled, 
after making the specified deduction, to be 
$709. Before action, at the time when it 
became apparent that the peaches were not 
up to warranty, the defendants sent the 
plaintiffs a sum of $740.25, asking the plain- 
tiffs to accept it in full, but the plaintiffs re- 
jected it. The defendants paid $781.08 into 
Court with their defence: — Held, that the 
defendants were not 'bound by their estimate 
of what wacr due, and were not prejudiced by 
the payment into Court, tbe amount not 
having been accepted by tbe plaintiffs in 
full: Rule 308.— The plaintiffs bating re- 
covered less than the amount paid into Court, 
should pay the costs of tbe action subsequent 
to the t>ayment in: they were offered before 
action more than they were entitled to, and 
they should have no costs of the actibn be« 
fore the date of payment in. — The trial Judge, 
16 O. W. N. 100, had found the plaintiffs 
entitled to recover $746.87; both parties ap- 
pealed from his judgment; and in tbe result 
tiie defendants succeeded in botb appeals: 
the plaintiffs should therefore pay the de- 
fendants' costs of both. 

Catalan o A Sanaome v. Cuneo Fruit 
and Importing Co. (1019), 46 O. 
L. R. 160; 17 O. W. N, 60. 

Failitre of bnycfr to cmrrf ont con- 
traet — Mopey padd on aoeonnt of price 
-^ ** Deposit " — Forfeiture — Inten- 
tion of parties — Retnm of n&oney, less 
damages sustained by seller. — Money 
paid by a purchaser who ultimately fails to 
carry out his contract belongs to the seller 
only if the purchaser has agreed that it 
shall; and, even in sucb a case, the Court IQQ7 
may relieve againi^t forfeiture. The measure ■it7«#l 
of damages for breach of a contrai^t is the 
loss directly ahd naturally resulting. In the 
ordinary course of event*, from the breach: 
tbe Court has no power to add a penalty. — 
The defendant agreed with the plaintiff to 
sell to him one car-load of iron and steel. 
In the writing evidencing tbe agreement it ' 

was said that $60 had been ** deposited on 
this contract," and tbat "before loading this 
iron*' tb^ plaintiff "will pay $40 on con- 
trsct." TTie two sums were paid by the 
plaintiff, and part of the good« was delivered 
and paid for — the remaining goods were not 
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delivered, and were resold by the defendant, 
because the plaintiff failed to carry out his 
agreement to purdiase : — Held, that the flOO 
paid should be returned, less such damages 
as the defendant had sustained by reason 
of the plaintiff's breach of Uie contract — 
Neither party intended a forfeiture, and that 
was conclusiye. — Hov?e ▼. 8nUth (1884), 27 
Oh. D. 89, and Walsh v. WUlauffhan (1918), 
42 O. L. B. 455, distinguished.— ^feecimafi 
V. Drinkle, [1»16] 1 A. O. 275, and BruAles 
V. Snelh [1916] 2 A. C. 599, applied. 

Brown v. WaUh (1919), 45 O. L. 
R. 646; 16 O. W. N. 285. 

Sale of sooda — ^Breaek of ooatraot — • 

1 OAQ ^^^^'^^ — Finding of fact of trial Judge — 
lyifo Money in Court — Payment out — Ckwts. 

Voskoboinik v. Dyke (1919), 17 O. 
W. N. 125. 

Oontraet for sale of motor tmok — 
Fraud and misrepresentation — EtI- 
1999 dence — Findings of trial Judge — Implied 
warranty of fitness — Sale by description — 
(Dondition — Breach — Damages — (3o8ts 
—Appeal— [16 O. W. N. 132. app'd.] 

HorrockM v. Siffnal Motor Truck Co. 
of Canada, LimUed (1919), 17 O. 

W. N. 1. 

Contract — Part performance — Breach — 
9/VWl ^'^ii^^^ for non-delivery of part of goods — 
^^^J^>^ Order accepted by agents— Ratification by 
vendors — ^Third party claim — ^Agents' com- 
mission 0>8t8. 

Toronto Fwmiture Co., Limited v. 
Devon Lumber Co., Limited 
(1919), 17 O. W. N. 42. 

BedUliitory action — Sale of hmj — 
Belay — O. O. 1630.— The purchaser of bay, 
immediately recognizing its poor quality, 
nfu\i should take immediate action to have tiie sale 
^l^J^^ set aside. To wait until he is himself sued 
15 days afterwards for the purchase price de- 
stroys his right to a redhibitory action or to 
plead in defence the grounds which would sup- 
port such action. 

Duclo9 V. Duhrofaky (1918), 25 R. 
L. n. s. 47 (Que.). 

Redliibitorj aetion — Balkiness — 
Ezistenoe of at time of sale — ^Bnrdem 
of proof — ^Preanmption — C. C* 1238, 
1522. — In a redhibitory action to cancel the 
2002 ^le of a horse for balkiness, the plaintiff 
must prove the existence of the defect as at 
the time of the sale. No presumption against 
the seller results from the fact that the defect 
manifested itself eight days after the sale. 

Houle V. Orandpre (1918). 55 Que. 
S. C. 214. 

Bedliibitory aetion — Delay for — O. C. 

1530. — A redhibitory suit taken thirty daya 

after the sale of a horse is not so taken with- 

200S ^^ * reasonable delay, where defects in the 

^^^ animal could have been determined the day 

after its purchase. 

Suthergm v. Pcrtelanoe (1918), 24 
R. L. n. s. 473 (Que.). 

BeapeetlTe rigl&tfl of partiee — Cross 
i_^ . demand— C. O. 1523, 1626, 1627, 1530. 

AHJ4 — Instead of pleading to an action to recover 
the value of goods, the defendant has taken a 



cross demand in damages. — Plaintiff's action 
must be maintained, and, therefore, there can 
be no further question of a cross demand for 
damages for which he seeks a condemnation. 
— The purchaser who keeps the thing sold, 
and pays the price thereof, can no longer 
claim damages for want of value of the thing 
sold. 

Tremhlay v. Damoure (1919), 25 R. 
de J. 234 (Que.). 

Betnm of part of tMnc sold — ^Xn- 
seriptiom in law. — ^Where, in a sale of 
cordwood, some of the wood is less than the QQf)^ 
specified length, the purchaser may retain ^'^^^^^ 
the wood that is appropriate, upon paying 
therefor a sum proportionate with the whole 
order. 

Lapierre Y. Pelckai (1918), 20 Q. 
P. R. 212. 

Hay — ^Weisliinc of — OwnersUp — 
Seisnre — Attaekment — O. C. 1474. — 

The sale of a thing in bulk, but according to 
weight, as the sale of all the hay then in a oA/\ii 
barn, at $13 per ton, is perfected only after ^UUO 
the hay has been weighed, and tUl then the 
purchaser is not absolute owner of it and 
cannot attach it in revendication (by re- 
plevin). 

Hurley v. Qamache (1919), 25 R. 
L. n. s. 432 (Que.). 



Delivery f .o.b. — Car in bad state of 
repair — Daniasos in transitu — O. C« 
1472, 1492, 1495.— The seller of goods 
f.o.b. is not answerable for their damage 2007 
while in transitu due to the car containing 
them being in a bad state of repair. The 
carrier alone is responsible. 

Montreal Ahattoira Company v. if ur- 
phy (1919), 56 Que. S. C. 405. 

Cancellation of — ^Def eotiTo nrares — 
Redliiliitorj action — Delay in pnrsninc 
it — ^Legal offer — Place of payment — 
C. C. 1065, 1165, 1472, 1530.— When 
the seller, upon purchaser's complaint that 
the goods sold are defective, undertakecr to 
take them back if delay be given him there- 
for, the purchaser is no longer held to pros- 
ecute his action in cancellation within tiie -.^-. 
delays mentioned in C. C. 1530.— The pur- 2008 
chaser taking proceedings to set aside a sale 
is held, for all legal offers, when the thing 
sold is sufficiently determined, simply to the 
duty of notifying the seller to take i>o8se8- 
sion of the thing where it then is. — The fact 
that the purchaser has resold part of the 
defective goods does not deprive him of his 
right to cancellation of the sale for the re- 
mainder. 

Dmmmondville Match Co, v, Boivin 
(1919) , 28 Que. K. B. 486. (An 
appeal to the Supreme Court of 
Canada is now pending.) 

Absence of delivery — Measure of 
damages — Market price — C. C. 1065, 
1073, 1074. — The measure of damages for 
non-delivery of goods for which there is a 
market price is their value to the purchaser 2009 
at the time and place of delivery, less the 
the purchase price, transport costs and in- 
cidentals. 

Courieau v. Metal Shingle Co. 
(191») 25 R. L. n. s. 201 (Que.). 
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Framd — False represAstatioms — Nol- 
U*r—0. O. 1522, 1S24.— Whatever be the 
QAiQ negligence of the buyer as to defects in the 
thing sold, if he was induced to buy by 
false representations on the part of the 
seller he must be relieved. 

Ohevrier V. CHrard (1918), 25 R. 
li. n. s. 169 (Que.). 
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VI. Imterpretatiom of Oontraot. 



Breach — Oeiurtmotioa of oontrai 

" SpecificaHoM •♦ — "Specify'* — Dimen- 
sions of wire — ^Bvidence — Bzplanatioii of 
technical trade terms— 13 O. W. N. 104, 
varied. 

Owen Sound Wire Fence Oo, ▼. 
United Siaiee Steel Producte Co, 
(1918),16 0. W.N. 206. 

Payment — Sale — Terms, thirty 
days net — ^Protest — Plaoe of payment 
— ^Tender — Ghoqne — C« C. 1607, 1152, 
1163, 1533.— " Terms : thirty days net/ 
does not mean a cash sale. — ^In such case, 
place of payment is. not determined by place 
of delivery; the sending of an invoice witii 
the words ** Please remit/' is not a legal pro- 
test. — Tender of an accepted cheque may 4)e 
considered a legal tender. 

Commonwealth Color d Ckem^eal Co. 
V. Blaii (1918), 55 Que. S. G. 
410. 

Purehase of soods — Payment of freight 
— Interpretation of contract. 

Braun Y. Pe*er$ (1910), 43 D. L. R. 
754 (Sask.). 

S ale of briok-maldni; plant — 
Whether of oapaoity required hy eon- 
traet — ^Test — Measure of ontpnt. — ^It 

was held (Martin, J.A., dissenting, reversing 
judgment of Clement, J.), that IJie capacity 
of a brick-making plant sold by plaintiffs to 
defendants fulfilled the terms of ihe contract 
of sale. — In a test requiring a certain output 
within a certain time, the time required in 
commencing operations to produce unbaked 
bricks to fill the retort before hardening, 
and during which time the hardening section 
is idle, should be excluded. 

Komnick System Sandstone Brick 
Company v. Briti»h Columhia 
Pressed Brick Company, [1919] 
1 W. W. K. 645 (B.C.). 

Sale en bloo or hy weight — ^Weigh- 
ins — Delivery — O. O. 1026, 1474.— 

A sale of tobacco lying on the fields for the 
purposes of drying at so much a pound is a 
sale by weight. — Where the purchaser should 
refuse to receive and weigh the goods, the 
seller may do so and claim the price from 
the purchaser. 

JuhinviUe v. Lafond (1918), 54 Que. 
S. C. 377. 

Parol OTidenoe to show meaning. •— 

It is proper to admit parol evidence to show 



what the parties to a written contract meant 
by "gas engine," where one party contends 
that there are two kinds of gas engine, one 
which uses gasoline for fuel and the other 
which uses kerosene (per Lamont, J.A., 
Haultain, C.J.S. and Elwood, J.A., concur- 
ring). — If the evidence shows a cause of 
action not raised by the pleadings, but the 
pleadings have raised issues such that no 
party is taken by surprise by an amendment 
in accordance with such evidence, the trial 
Judge should amend (per Lamont, J.A , Haul- 
tain, O.J.S. and Elwood, J.A., concurring). 
— Where one person agrees to sell and an- 
other to buy an article under an agreement 
by which the rights or obligations which 
otherwise would flow from the contract of 
sale are limited or extinguished, the provi- 
sions limiting or extinguishing those rights or 
obligations have application only where the 
vendor delivers the article agreed to be pur- 
chased, or the purchaser agrees to accept a 
different article as the article he was to re- 
ceive (per Lamont, J.A., Haultain, C.J.8r., 
and Elwood, J.A,, concurring; foUowing 
Schofield V. Emerson-Brantingham Implement 
Co,, [1918] 3 W. W. R. 434).— If a gas 
engine is sold on the understanding that it is 
to be a kerosene burner, though such under- 
standing is not expressed in the written con- 
tract, which provides that "The whole con- 
tract is set forth herein. There are no repre- 
sentations, warranties or conditions, expressed qa a a 
or implied, other than those herein contained," ^^-'lO 
the delivery of an engine which will not 
bum kerosene is not a delivery of the engine 
ordered, and the said quoted provision of the 
contract does not apply (Schofield Y, Bmer- 
Bon-BrantvnghoAn Implement Co,, supra), l%e 
retention and user by the purchasers of the 
engine delivered and the payment of some 
notes given under the contract, at the request 
of the vendors' agents who were attempting, 
and who promised to make the engine work 
on kerosene, cannot be iqvoked as evidence 
of acceptance by the purchasers (New Ham- ' 
hurg Mfg. Co, Y. Weiahrod, 1 Sask. L. WL 
342; 7 W. L. R. 804, and Schofield V. Emer- 
aon-Brantingham Implement Co., supra, fol- 
lowed). An acknowledgment on delivery of 
the engine of its receipt by the purchasers, it 
then being apparently the one ordered, does 
not estop the purchasers from afterwards 
claiming that it is not the article at all.. 
Where it clearly appears that the purchasers 
after the first trial of the engine never in- 
tended to admit that the engine received 
by them was a kerosene-burning engine, an 
admission of faot by counsel for one of the 
purchasers that the machinery referred to in 
the vendors' statement of claim had been 
received from toe vendors, and the admission 
by one of the purchasers in his examinntioa 
for discovery that he got all the machinery 
described in the agreement, goes in effect no 
further than that machinery purportin:; to 
be the machinery ordered was delivered to 
the purchasers (per Lamont, J. A., Haultain, 
C.J.S. and Elwood, J.A., concurring). — Ap- 
peal from judgment of Taylor, J. (11 Sask. 
L. R. 238. [1918] 2 W. W. R. 871), dis- 
missed, NewIandB, J.A., dissenting. [See 
2017.] 

J, I, Case Threshing Machine Co. v. 
Mitten, [1919] 1 W. W. R. 101,; 
44 D L. R. 40 (Sask.). 
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Farm ntmehAn^ry — Kimd of ensiae 
^ureliafed — ^Wltetlier snoh eniciA® de- 
liTered — Terms of written eontraot — 
Subsequent oondnot of purchasers. — 

Purchaaerg of a gas engine beld precluded 
by the tenns of the written contract of sale 
and by their course of conduct after the sale 

2017 ^^^ delivery from claiming that the engine 
^ contracted for was to be a kerosene-burning 

engine and that they had not received de- 
livery of the machinery purchased.— Judg- 
ment of the Court of Appeal for Saskatche- 
wan ([IWO] 1 W. W. R. 101), affirming 
judgment of Taylor. J. ( [1918] 2 W. W. R. 
871), [2016], reversed, Idington, J., dissent- 
ing. Scho field V. Emerson-Brantingham Im- 
plement Co., [1918] 3 W. W. R. 434, dis- 
tinguished, per Anglin, J. 

J. I. Case Threshing Mcichine Com- 
pany V. Mitten et ai.. [1919] 3 W. 
W. R. eOl (S. Ct. Can.— Sask.) ; 
49 D. L. R. 30. 

Sale of goods — Constmotion of writ- 
ten agreement — ^Buyer's agreement to 
take seller's sorap for one year at 
spooifled prices — Implied agreement of 
seller to furnish scrap — Damages for 
breaoli« — By a contract in writing the de- 
fendant agreed ** to take the accumulations 
of scrap " from the plaintiffs, *' for a period 
of one year," at prices specified : — Held 
(Meredith, C.J.C.P., dissenting), that, al- 
though there was nothing in the writing 

2018 Ending the plaintiffs to sell to the defendants 
** the accumulations of scrap . . . for a 
period of one year," the agreement to do so 
was implied, and the defendants were entitled 
to recover damages for breach of that airree- 
ment. — Churchward v. The Queen (1865), 
L. R. 1 Q. B. 173, followed.— 5r*€ Queen v. 
Demers, [1900] A. C. 103, distinguished.— 
Per Meredith, C.J.O.P. : A buyer may agree 
to buy without a seller being bound to sell; 
and that was the contract in this case. Tak- 
ing the views expressed in the Churehwar*d 
case as lying down the principle applicable 
to this case, the CJourt ought to be extremely 
cautious before concluding that the parties 
intend more than they express; and there 
should be not only "extreme caution," but 
"necessity" and "manifest intention." No 
judgment in the defendants' favour could be 
given without disregard of all these. 

Canada Cycle and Motor Co,, Lim- 
ited V. Mehr (1919). 45 O. L. R. 
576 ; 48 D. L. R. 579 ; 16 O. W. 
N. 263. 

Sale of set of law reports at fined 
price per Tolume — " 1C»0 Tolnmes atore 
or less *' — Estimate — tdability of Tcn- 
deo to pay for Tolnmes in excess of 
150. — ^By a contract in writing between the 
plaintiffs and defendants, the plaintiffs agreed 
to give the defendants the sole Canadian 

2019 market for the "English Reports Reprint," 
to be published by British publishors, the 
defendants agreeing to take a certain num- 
ber of copies " of each volume of the (150 
volumes more or less) . at a price of 10s. 6d. 
per volume." By the plaintiffs* agreement 
with the publishers, the plaintiffs became 
agents for the reprint, " to be printed accord- 
ing to the prospectus hereto annexed," and 
they agreed to take a certain number of 
" copies of each volume of the reprint a«? 



issued " at named prices. The prospectus 
annexed described the reprint as " a com- 
plete reissue of all the decisions ... in 
one uniform set of 150 volumes." The vol- 
umes were issued from time to time, and 
when 150 volumes had been iserued it was 
apparent that, to cover the ground, there 
must be 40 additional volumes or more. The 
defendants took the* position that, having 
paid for the first 150 volumes at the stipu- 
lated price per volume, they were entitled 
to the additional volumes free of cost : — Heldy 
that, in the circumstances of the case, the 
liability must be determined entirely upon 
the terms of the contract itself ; the words 
in brackets. " 150 volumeer more or less," djd 
not control and dominate the contract ; " 150 
volumes " was a mere estimate ; and the de- 
fendants were liable to pay for the additional 
volumes as issued. 

Boston Law Book Co. v. Canada 
Law Book Co., Limited (1919), 
44 O. L. R. 529; 15 O. W. N. 
294. 

Sale and deliTexy of lumber — C!on- 
struction of agreement — Unconditional agree- 
ment to deliver specified quantity — ^Damages iJ020 
for breach — Second contract — Aijreement in 
duplicate — Insertion in vendees* copy of words 
" at least " — Evidence — ^Burden of proof. 

Reid V. O. G. Anderson Lumber Co, 
(1919). 16 O. W. N. 383. 



Farm maekinery — Alleged verbal 
agreement on sale of engine under 
written contract. — An alleged verbal agree- 
ment on the sale of an engine wasr not given 2021 
effect to in view of the clause in the written 
contract of sale against any verbal agree- 
ment; following Adr}ance Rumely Thresher 
Co. Inc. v. Keene, [1951]. 

Service v. Advance Rumely Thresher 
Company, Incorporated, [1919] 
2 W. W. R. 646 (Sask.). 

Of wood slabs — ^Delivery at wharf — 
Usage or custom — Expense of loading — rkr\c\ \ 
Wood not in accordance with contract — ^Find- 2022 
ing of jury — Evidence — ^Appeal. 

Myers v. CUbhon and Company, Ltd, 
(1919), 48 D. L. R. 744 (N.B.). 



Farm maehinerj — ^Vendor falling to 
pnt maobine " in running order ** as 
agreed — Blescissiom. — ^Where in an agree- 
ment for sale of a separator the vendor agreed 
to put it " in running order" bis failure to 
do so, the purchaser not having taken posses- 
sion, was held to entitle the purchaser to 
rescission of the contract and return of 
moneys paid. 

Wilkie V. Fleming, [1919] 3 W. W. 
R. 569 (Sask.). 
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Hale of Goods Act, Acts of Id 10, o. 
1 — Sale of trees growing upon land — 
** CuUings *' — Sale of land before sot-* 
erance. — In an action claiming damages for 
eatering plaintiff*s land and cutting and re- 
moving timber therefrom, it appeared that, 
prior to the date of plaintiff's deed plain- 
tiff's grantor had sold to defendant the 
whole of the " cullings " on the land, t.e., 
fifuch timiber as was left on the land fit for 
cutting and sawing into lumber, and that a 
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portion of the ciillini?8 had been cut and re- 
moved prior to the date of plaintiff's deed.— 
Held, that the sale was one of "goods 
within the Sale of Goods Act, Acts of 1910, 
c. 1, s. 2, and did not give defendant an in- 
terest in the land. — Per Russell and Longley, 
jrj., and Ritchie, E.J.:— -The sale being one 
of goods in a deliverable state plaintiff could 
not prevent defendant from entering upon 
the land and remoTing the cullings pur- 
chased by bim, more especially as s'he had 
notice of a contract made between her grantor 
and defendant and was put upon inquiry as 
to the extent of defendant's rights under it. — 
Per Mellish, J., Harris, C.J., and Drysdale, 
J., concurring: — Assuming the sale to be one 
of goods, and that defendant had a legal 
right as against plaintiff's vendor to enter 
for the purpose of cutting and carrying away 
the timber purchased by him, plaintiff's ven- 
dor, had made the contract imposfsible of 
* performance before severance by selling as 
real estate the trees which be had previously 
contracted to sell as personal property. 

Hingley v. Lynd^ (1919). 52 N. S. 
R. 422 ; 44 D. L. R. 743. 

Memorandum of terms — ETldenoe of 
parol 9,%r%wak^ixt not admitted to ▼ary 
— Representation by agent of plaintiff 
to obtain signature. — On the trial of an 
action to recover tbe price of a piano sold 
by plaintiff company to defendant, evidenee 
was given, and the trial Judge found, that it 
was only only orally agreed at the time the 
memorandum of sale was signed that the 
2026 piano should be a new one and should be 
shipped direct from the factory to defend^ 
ant. — It was proved that the piano delivered 
to defendant did not come direct from the 
factory, but waar sent by plain-tiff to a pros- 
pective buyer In Amherst and, after having 
been in bis possession for a period of abovt 
two weeks and not accepted by him, was 
then sent to defendant. — Held, affirming the 
judgment of the trial Judge (following Btniih 
V. Jeifrya, 15 M. & W. 061), that the con- 
tract having been reduced to writing effect 
could not be given to the defence set up 
with respect to the oral agreement. — Rus- 
sell, J., dissented on the grjound that the 
oral agreement was made prior to the 
signing of the written agreement and that 
the 8igna4:ure of defendant wasr obtained by 
plaintiffs' agent on tbe assurance that it 
was only a " matter of form." 

Phinney d Co., Ltd. v. FctcAcre^ae 
(1919), 52 N, 8. R. 508. 

Adjudication — Verbal proof of — 
Auctioneer— ^Sales book-^. C. 1235, 
1567; B. S. Q. 1191.— Proof by parol evi- 
dence in a sale by auction involving more 
than af ty dollars is inadmissible if the buyer 
has received no part of the goods sold, has 
2026 not paid for them, and other formalities of 
C. C. 1567 have not been observed. — ^Tlie 
sale of a thing at tiuction should be regis- 
tered by tbe auctioneer himself In the salefif 
book by entering therein the name of the 
/purdhaser. — Sucft regisrter should be kept 
according to the provisions of R. S. Q. 

1191. 

Heracoviiz V. Dion (1919), 56 Que. 
n, C. 325. 

BeliTcry — Protest — Cancellation 
•f sale — C. O. 1067, 1543, 1544.— A 



seller does not protest the purchaser by 
telling his agent that he wishes to receive 
payment before making delivery. — Where 
hay is to be delivered upon waggons being 
supplied for that purpose, the supply of the 
waggon* is not a putting in default ; there 
must be regular putting in default— In tbe 
absence of a protest from the purchaser, the 2027 
seller of such hay cannot re-sell it to another. 

The damages are the difference between the 

purchase price and the market price on the 
date of delivery.— Where in the sale of per- 
ishable goods the seller is a trader parol evi- 
dence is admissible to prove the covenants. 
Laherge v. Lepage (1919), 56 Que. 
S. C. 207. 
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SALE OF SHARES. 

Sale of nnissned shares in company 
-^Impossiliility of perf ormanoe— Kem- 
edies— Election,— Where a contract is for 
certain specified aftock of a company and a 
Builicient number of unissued shares to give 
the purcbaaer a controlling interest in the 
company, both parties believing at the time qaoq 
of entering into the contract that such un- ^U^ 
issued shares existed when in fact they did 
not «xist. The purchaser has the right at 
his election to the enforcement or rescission 
of the part of the contract whicb cim be 
carried out, and that the amount paid for 
the unissued shares be returned to him. and 
to damages in respect of these a^S^es^Mort- 
lock V. Butter (18(H), 10 Ves. 292; 32 E. R. 
857, applied. 1 

8miih V. 8chon (1919), 46 D. L. R. 
233 (N^.). 

Misrepresentation: See 1505. 



SCHOOLS. 

I. School Boards. 

1. Tbttstebb— CoionssioNiats, ktc. 

[20291. 

2. DfTTIES OF Tettstkes [2080]. 

3. Pownais OF TliiTSTKEs [2031- 

20341. 
4 Actions by and Against [2085, 
20361. 

II, School Finances [S0371. 
m. School Debontares. 

IV. Pvhlio Schools [SOaS, SOS91. 
V. High Schools. 

VI. Sepavfite . Schools. 
VII. PriTate Schools. 
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Vm. CoUegoB and UnlTenittoi. 
IZ. Bul&«M Boliools. 
Z« Pipof esslonml Soliools. 
ZI. Industrial Soliools. 

flfee Assessment and Taxation — Elections. 
Constitutional Iiawi Soe 432. 
Mnnioipal Laws Seo 1611. 



I. 1. Trastees. 

Qno ivarranto — Soliool txustoo n&nst 
knoiv }ko-w to road and writo, bnt not 
nooossarily fluently — B. 8. Q. 2639; 
M, C, 227. — It is not necessary, in tlie pur- 
view of the law of public instruction, that 
a school trustee know how to read and write 
fluently. 

Carriere \, Richer (1919), 25 R. 
de J. 443 (Que.). 



I. 2. Duties of Trustees. 

Soliool law — Bilingual model sel&ool 
— Duty of soliool eommissioners — Man- 
damus—B. S. Q. 2586, 2709, 8717^— 
A writ of mandamus will issue against 
school commissioners who ne^rlect to engage 
teachers for their model schools who do not 
2030 possess model diplomas in French and Eng- 
lish. — However, where the thing is impos- 
sible, the commissioners may, with the per- 
mission of the superintendent of public in- 
struction engage a teacher who does not hold 
a model diploma in iboth languages. 

Doherty v. Soliool CommUHonera 
(1919), 56 Que. S. C. 532. 



I* 3. Powers of Trustees. 



Cliange of soHool liouse site — ^Inter- 
0A01 pretation of Seliool Aot. — The discretlon- 
^uoi jipy powers of respondents were exercised 
wisely. 

. Dufault Y. School Commiaaionera 
(1918), 25 R. de J. 80 (Que.). 

Division of district — School house — 
Method of dividing value of — ^B, B. Q« 
2596, 2758.— ^When a school district is 
divided, the school house remains the pro- 
perty of the district within which it is bnilt, 
2032 i^<^<^^ii^? ^o ^ made to the new district for 
the value thereof pro rata of the land in the 
new district assessed for its construcdon. — 
This accounting should be based upon ^ho 
assessment roll as it existed at the time when 
the school was erected. 

Marcotte v. School Coimniaaionera 
(1918), 55 Que. S. C. 15. 

Sohool distriets — The School Ordin- 
QAQQ i^BO®» CJ« O. 1915, e. 75 — ^Proposed con- 
^UOO soUdation of districts-Dualifloation of 
one voting thereon. — Held (heaitanie) 



the qualification of voters upon the question 
of a proposed consolidated school district is 
that provided for districts already established. 
— The reference in s. 40o of the School Ordhi- 
ance to ss. 14 to 22 thereof as a guide, is 
intended merely to provide the manner of 
taking the vote, and not to declare the quali- 
fication of voters. 

Rem €9 rel, Anderaon v. flf««nor, 
[1919] 1 W. W. R. 801 (Alta.) ; 
30 Oatf. Cr. Ca. 357. 

Petition to ohange school site — Ap- 
peal to the Circuit Oourt — B. S. Q. OQQj. 
2891. — ^No appeal lies from a decision of ^^^^^ 
school trustees rejecting a petition for a 
change in a school site. 

Hamel v. School Commiaaionera 
(1919), 25 R. de J. 393 (Que.). 



I. 4. Actions hy and Against School 

Boards. 

Malicious ahuse of legal process — 
Ahsence of reasonahle and prohahle 
cause. — Action against a school district for 
damages for malioiousf abuse of legal pro- 
cess was dismissed because the acts com- 2035 
plained of were not authorized at a meeting 
of the board according to s. 105 of the School 
Act, and because there was no evidence of 
malice or absence of reasonable and prob- 
able cause, which are necessary ingredients in 
such an action. 

Pollon v. Kohzar School Diairict No, 
S597 of SMkatchewan et ah, 
[1919] 3 W, W. R. 771 (Sask.). 

Garment of pupil taken from cloak- 
room — Idahility of Board of Education 
for loss — ^Negligence. — ^Boards of Educa- 
tion are not insurers of school children*s 
clothing: they are responsible for its loss 
or injury only when it is caused by their 
negligence — that is, their want of reasonable 
care, the care which is ordinarily taken in 
similar circumstances. — In this case, where a 
pupil at a school left her coat in the cloak- 
room, and it was taken therefrom by some per- 
son unknown, it was held, that no want of rea- 
sonable care was proved. — Semhle, the case 
would be different if experience had shewn 
the cloak-room to be an unsafe place. 

Stevenaon v. Toronto Board of Edu- 
cation (1919), 46 O. L. R. 146; 
17 O. W. N. 52. 
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H. School Finanoes, 

Urhan n&unioipalitsr — Application of 
school hoard to council for suni for 
purchase of site and erection of school 
— Suhmission to electors — Vote nega* 
tiving application — Beneural of appli- 
cation. — The school board of a town, under 
the authority of the Public Schools Act, R, 
S. O. 1914, c. 266, 8?. 43 (1), made an 
application to the town council to pass a 
by law for borrowing $30,000 for the pur- 
pose of purchasing a new site and erecting a 
new school-house. The council refused to 
pass such a by-law. but submitted the pro- 
posal to the vote of the qualified electors, 
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under s. 43 (8). Out of an electorate of 
900, only 189 voted, and of these 110 were 
unfavourable to the proirasal. The vote was 
taken in the srummer of 1918. In November, 
1918, the board again asked the council to 
pass a by-law for the same purpose or to 
submit the proposal to the electors at the 
municipal election in January, 1919. The 
council again refused to pass a by-law, but 
resolved to submit questions to tbe electors — 
not only the question which the board wished 
to have erubmitted, viz., " Are you in favour 
of school and site to cost $30,000?" but 
also. **Are you in favour of school on old 
site to co0t $23,000?" and ** Are you opposed 
2037 ^® °®^ school?" — An action having been 
^^ brought by the school board to restrain the 

defendants from submitting the two addi- 
tional questions, it was keld, upon a mo- 
tion for an interim injunction, that it was 
the duty of the council, on the application 
being renewed by the board, either to pasff 
a by-law under s. 43 (1) or to submit the 
question again to the vote of the electors, 
and submit it tftrnpftciter, without the addi- 
tional questions, which might tend to con- 
fuse the minds of the electors and prevent 
a proper vote on the one question involved 
in the application of the board. — Held, also, 
that the real question which the council 
should Submit to the electors wasr specifically 
authorized to be submitted to them, and s. 
398 (10) of the Municipal Act, R. S. O. 
1914, c. 192, did not apply. — Re GauUn and 
City of Ottawa (1914), 6 O. W. N. 30; 18 
D. U R. 865, and GauUn v. City of Ottawa 
(1914). 6 O. W. N. 38, followed. — An in- 
junction was granted. 

Burlington Public School Board v. 
Town of Burlington (1919), 44 
O. L. R. 561 ; 15 O. W. N. 299. 



IV. Pnblie SeliooU. 

Eleetion of tmstees — Neglect to file de- 
clarations of qualification — ^Election set aside 

2038 on summary application under s. 64 of the 
Public Schools Act— Section 61 (4) of Act 
— Section 69 (4) and (6) of the Municipal 
Act. 

Be Barrie Board of Education 
(1919), 15 O. W. N. 489. 

Ereetion of sooond sohool houso In 
Turwd sehool sootlon — First school house 
buUt by Government — Agreement of trus- 
tees with Government — Action to restrain 

2039 tniste'es from proceeding with work — Money 
in hands of trustees from sale of townsrhip 
debentures under valid and subsisting by-law 
— ^Remedy of ratepayer — Objections raised — 
Regularity of proceedings of trustees — Pubr 
lie Schools Act. R. S. O. 1914, c. 266, ss. 
11, 31, 44. 

Carr v. Public School Board of 
School Section 2 Township of 
qasey (1919), 17 O. W. N. 27. 
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SEDUCTION. 

QuostionB tending to Impoaeli orodit 
of «ediieor — Evidence — Credibility — 
Proper admission. 

MoCabe v. Curtis (1919), 48 D. L. 
R. 767 (Sask.). 

Dftiitasos — Attompts by defendant at 
trial to llz nnohastity on plaintiff — 
Considoration thereof in assessing 
damages. — In action for seduction 'brought 
by tbe party seduced the attempts by defend- 
ant at the trial and at a previous trial of 
defendant on a charge of seducing plaintiff 
under promise of marriage to "^t uncbastity 
on the plaintiff may be taken into considera- 
tion in the assessment of damages. 

Martin v. Bestpflug, [1919] 8 W. 
W. R. 893 (Sask.). 

Xhridenoe — OorroboratiTo OTidenoe 
and eironmstaneos. — In an action for 
seduction the girl's story was accepted as 
against tbe man's by reason of certain cor- 
roborative evidence and circumstances. — 
Where witness gives exact words spoken as 
well as his opinion as to the effect of the 
conversation It is for 'the Court to construe 
the meaning of the words though the result 
is different from the impression of tbe wit* 
ness. — Plaintiff's damages for seduction of 
his daughter included compensation for 
wounded feelings and dishonour and for monev 
paid out. Expenses paid in connection with 
the birth of the child ai^ incidental to the 
action and compliance with s. 12 of c 39 of 
1912 (An Act Respecting the Support of 
Illegitimate Children) is unnecessary. 
[See 1944.] 

F. C, V. A. McC,, [1919] 1 W. W. 
R. 636 (Sask.). 

Evidence — Admissibilitjr in action 
for sodnction of evidenoe of defendant 
Having conneotion 'witb bis 'wife before 
niarriage as evidence of obaraoter and 
going to credibility — Trial Judge's 
findings of Jfact — Time of birth of child 
bom of the alleged carnal hnowledge. 
—Judgment of Bigelow, J. ([1919] 1 W. W. 
R. 637), [see 1943], for plaintiff in an action 
for seduction of plaintiff's daughter, was 
affirmed on equal division of the Court, per 
Lamont, J. A. (Ilaultain, C.J.S.. concurring 
in result) : The findings of fact of the trial 
Judge should not be disturbed ; evidence of 
the marriage of defendant on December 22nd, 
1917, and that he had a child by his wife 
bom February 23rd, 1918. given in defend- 
' ant's cross-examination was admissible as evi- 
dence of defendant's character and as going 
to his credibility; while part of the girl's 
story was improbable yet if that part be re* 
jected what was otherwise improbable was 
quite probable. Per Newlands and Elwood, 
J J. A. (dissenting) : Evidence that defendant 
had connection with his wife before marriage 
wa9 improperly admitted and should not have 
influenced the Court in coming to a decision. 
Per Elwood, J.A. (dissenting) : Where ac- 
cording to the medical testimony the child 
born of the alleged - carnal knowledge was 
born before the time it should bave been bom 
if the defendant was its father, this strongly 
pointed to the defendant not being its father 
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and it was incumbent upon the plaintiff to 
give evidence to show that the child was 
prematurely born. The girl's evidence was 
too improbable for acceptance. [See also 
2040]. 

F. C. V. A. McC, [1910] 2 W. W. 
R. 1003 (Sask.). 

Entioins dansl&ter from f atker's ser- 
▼loe — liialilllty — Meararo of dam- 
aso«. — ^An action will lie bj a father for 
enticing away his daughter from living with 
him and so depriving him of such services as 
site renders him from her sense of duty and 
filial gratitude. Nor is it a bar to the action 
that the service is determinable at the will 
of either party. — {Evana v. Walton, L. R. 

2 C. P. 616, followed. Alien v. Flood, 
2044 [1808] A. C. 1. distinguished, per Lamont, 

J.A.). — No proof of service is required other 
than that the daughter is residing with her 
father (per Newlands, J.A.). — Damages are 
not limited to the father's actual loss. — (The 
above is the effect of the decisions of New- 
lands and Lamont, J J. A., who sustained the 
judgment at trial on verdict of a jury. Haul-, 
tain, C.J.A., agreed with Lamont, J.A., on 
the law applicable, but held, dissenting, that 
there had been a misdirection to the jury 
affecting the question of damages. Blwood, 
J.A., dissented, on the ground that the evi- 
dence did not establish the charge of entic- 
ing, distinguishing Evans v. Walton, supra, 
and that the contract of service, if any, i^tm 
terminable at will and under Allen v. Flood, 
supra, no cause of action will arise for in- 
ducing the servant to terminate such service). 

Moore v. Walters, flOlO] 3 W. W. 
R. 806 (Sask.). 

Aotion hj motlier for sodiiotion of 
dauKl&ter — Death of father before se- 
duedon — Remarriage of mother — Step- 
father livlns at time of sediiotlon bnt 
djin^ before aotion — Cause of aotion — 
ftednetlon Act, as. ft, 3 — ^Marrled Wo- 
men's Prdperty Act, a. 4 (2) — Tmstee 
Act, a. 41. — ^This action was brought by a 
widow for the seduction of her daughter, a 
child of her first husband, who died before 
the seduction. Before the seduction, the 
Of\AK P^^^'^^^^ married again; her second hufiA)and 
jfiU4D was living at the date of the seduction, but 
died before the action was brought, and be- 
fore the birth of the daughter's child : — Held, 
having regard to the provisions of ss. 2 and 

3 of the Seduction Act, R. S. O. 19l4, c. 
72, of s. 4 (2) of the Married Women's 
Property Act. R. S. O. 1914, c. 149, and of 
s. 41 of the Trustees Act, R. S. O. 1014, c. 
121, that the 'action was maintainable by 
the mother: the step-father was eliminated 
by the words of s. 2 of the Seduction Act, 
'* whether erhe remains a widow or has mar- 
ried again." — Entner v. Benneweia (1804). 
24 O. R. 407. distinguished.— Trfcff/?eW v. 
Tood (1844), 1 U. C. R. 223, 224, 225. re- 
ferred to for an exposition of the meaning of 
the original Seduction Act, 7 Wm. IV. c. 8 
(U.C.). 

Stoner v. Skene (1919), 44 O. L. R. 
609: 15 O. W. N. 312. 



SEQUESTRATION. 



Jndlolal sequestration — ^Last wlU — 
Aotion In nnUltjr. — Where in litigation 
concerning the movable and immovable pro- 
perty of an estate when the will of the tes- 2046 
tator is attacked in nullity before the Court, 
under these circumstances, a sequestrator 
may be appointed. 

Evans v. Blayton (1918), 54 Que. 
S. C. 618. 



Sequestration — Obll^atloaa of tlie 
poeeeseor — C. O. 1826. — A sequeatrator 
naa the right to obtain from the former 
possessor of property all titles, contracts and 
documents concerning it, but not an acconnt 
of its administration. 

Evans v. Ogdenshurg Ooal d Towing 
Co. (1018). 20 Q. P. R. 261. 

Immovabie In lltig^atlon — Seenrltjr 
— O. C 1823. — Sequestration may take 
place when an immovable is in litigation but 
during suit the Oourt may leave possession 
with one of the litigants upon security being 
given. 

Ogdenshurg Coal d Tounng Co. v. 
Evans (1010), 25 R. L. n. s. 400 
(Que.). 
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SERVICE. 

I. Of Prooeea [2049-2090], 
n. Of Papers [2061, 2062]. 
Serrlee Ex Juris i See 1703. 



SEED GRAIN ACT. 



I. Of Proeees. 

J 

Statement of olalm — SBs JmrU — HU 
291, K. B. Rnlee. — A debt dae from a real- 
dent of Manitoba to a i>er8on residing else- 
where is an asset within said province within ' 
the meaning of Rule 201 of the King's Bench oajo 
(Rbles and, therefore, a ground for allowing i2U4^ 
service of a statement of claim to be made 
upon the creditor outside of Manitoba in an 
action brought against him in Mahitoba 
(Brand v. Green, 13 Man. R. 101, applted; 
Love V. BeU Piano Co., 2 Alta. L. B. 200; 
10 W. L. R. 657, not followed). 

Woodward d Company^ TAmHed v. 
Koeford, [1018] 3 W. W. R. 045 
(Man.). 

Statement of olalm — Extension, — 

Under the Manitoba practice the Court may 
and, in the exercise of its discretion, in a 
proper case, should, extend the time for 
service of a statement of claim, even though 
the application for such extension is made 
more than six months after the issue of the 2050 
statement of claim, and though the time 
provided by the Statute of Ldmitations has 
intervened between the accrual of plaintiffs 
right and such application for extension. 
The statement of claim remsins in force and 
the action is still pending. — ^Rules of practice 
in England and Ontario and those in Mani- 
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toba, respecting the commenoement of an ac- 
tion, considered and compared, and caaea re- 
viewed. Smalpage v. Tonge, 17 Q. B. D. 644, 
especially referred to. 

Bank of B. N, A, ▼. Metcalfe, [1919] 
2 W. W. {R. 202 (Man.)- 

Wrft — Practice — Order for service em 
o/\c| juri9 — ^Affidavit in support — ^Application to 
^Vul g^t aside order — Cross-examination on said 
affidavit not allowed on such subsequent ap- 
plication. 

Lyall ShiphuUding Company v. Van 
Hemelryck, [1919] 2 W. W. R. 
561 (B.C.). 

Endorsement on writ — Servloe in 

j^ forelcn conntry. — Where notice of writ is 

2052 served on defendant, not a British subject, 

in a foreign country, endorsement on writ 

under marginal Rule 62 isr not necessary. 

Lyall Rhiphuilding Company v. Van 
Hemelryck, [1910], 3 W. W. R. 
317 (B.C.). 

Writ serT«d by bailiff in another 
district — Ezooption to tbe form — 
Aetion against boirs oolloetiToly — Dil- 

OACo •^•'y onoeption — O. F. 116, 135 f O. O. 

ZUOo 656. — A defendant suffers no prejudice if 
the writ of summons, addressed to a bailiff 
of the district from which the writ issues, is 
served by a bailiff of the district of defend- 
ant's domicile. — If an action is taken against 
tbe heirs of a deceased person, collectively, 
•they are not entitled to suspend the action 
during the delay granted them to make in- 
ventory and deliberate. 

MiUer V. Lahlanc Heirs (1919), 20 
Q. P. R. 354. 

Ezeoption to tb« form — Hon-eerti- 
fled oopy of "writ — Bate tbereon omit- 
ted*— Want of prejndioe— C. P. 127, 
174, 175, 236. — ^Failure to certify a copy 
of a writ of summons and to insert the 

2054 ^^^^ ^^ ^^^ issue is covered by the return of 
the baflilf that he served a true copy of the 
writ upon defendant. — An averment of 
prejudice upon an exception to the form is 
extra judicial and must be supported by 
affidavit. — ^In the absence of prejudice, the 
appearance of the defendant covers tbe fore- 
going informalities. 

Quebec HeighU, Ltd, v. O'Byme 
(1918), 56 Que. Sf. C. 32; 20 Q. 
P. R, 238. 

Writ of anmn&ona — SerFiee on for- 
eign eompany-defendant — Service on 

2055 'A'^^crcr while temporarily in Ontario — Oom- 
W^j not carrying on business in Ontario — 
Rule 23— Issue of writ without leave — Order 
setting aside service on company. 

Macklin v. Imperial Warehouee Co, 
and Wdhott (1919), 16 O. W. N. 
141. 



Writ of snn&mons — Foreisn defend- 
ita — SerFioe of notice of writ ont of 
Ontario. — The Ontario Companies Act, 
R.' S. Q. 1914, c. 178, having been amended 
by s. 30 of the Statute Law Amendment Act, 
1918, 8 Geo. V. c. 20 (assented to on the 
20th March, 1918), by the addition of s.-S8. 
6 and 7 to s. 151, a former action (see Ba^ 



perior Copper Co., Lin^ited Y. Perry (1918), 
42 O. L. R. 45), between the parties now be- 
fore tike Court in this action, was discon- 
tinued, and this action was commenced on 
'the 31st May, 1918; the plaintiff company 
alleged that a eall was, on the 18th October, 
1917, made on the shares issued by the com- 
pany, and claimed a declaration that the 
shares standing in the names of the defend- 
ants were not fuUv paid, and were assessable 
and subject to call, that the call made was 
valid, and that the plaintiffs were entitled to 
sell the shares ; they also claimed an order for 
the sale of the shares under the direction of 
the (Jourt. Notice of the writ of summons 
was served upon the defendant S. out of 
Ontario, and he moved to set aside the 
service. The added s.-s. 6 authorized service 
upon a shareholder out of the jurisdiction " in 
the same manner and subject to the same 
conditions as process is permitted to be 
served out of the jurisdiction in cases pro- 
vided for by the Consolidated Rules :**—Held, 
that each clause of Rule 25 names, not a 2056 
" condition ** of permitting service, but a case 
in which aervice may be ^owed ; tbe " condi- 
tions" are to be found elsewhere, e.g., in 
Rules 26 to 30 ; the s.-ss. 6 and 7 of s. 151 
add a new case to the cases mentioned in 
Rule 26, and make the procedure laid down 
in the later Rules applicable to the new case. 
— Qu<ere, whether the new sub-sections were 
applicable to the plaintiff company: Toronto 
and Niagara Power Co. ▼. Town of North 
Toronto (1912), 25 O. L. R. 475, [19121 
A. C. 834, distinguished.--ffe7<i, that the 
question whether the call sought to be en- 
forced was one which could be supported apart 
from the company's special Act, 7 Bdw. VII. 
c. 117 (O.), was one which could not be 
determined until all the facts were brought 
out at the trial of the action ; and, therefore, 
the service should not be set aside; but the 
defendant S. should have leave to enter a con- 
ditional appearance, so that he might not be 
precluded from questioning, at the trial, the 
jurisdiction of the Court. — Although it is 
generally desirable that such questions should 
be determined at the earliest possible moment, 
the leave ought to be given in this particular 
case. 

Superior Copper Co,, Limited v. 

Perry and Sutton (1919), 44 O. 

L. R. 24. 

Serrice npon retnm of ** non est in- 
ventus '* npon a defendant residing; in 
a distant part of the provinoe. — Notice 
calling in a defendant, established in a die- OCiK'T 
tant part of the province, after a return of ^^^' 
" non est inventus," is properly made by 
newspaper. — An opposition based upon the 
nullity of a judgment should demand the 
setting aside of such judgment. — A party 
pleading to the merits is without interest in 
raising irregularities in the service of suit. 

Choiniere v. Menard (1919), 25 R. 
de J. 293 (Que.). 

Snbstitntional serFioe — Affidavits in 
support of application to show that notice ^^-^ 
will probably come .to notice of defendant — 2058 
Order 9, R. 2, S. C. Rules and Amend- 
ment 

Sun Life Assurance Company v. 
Tardiff, [19191 2 W. W. R. 846 
(B.C.). 
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8erFio« out of juTlsdiotlon — Order per- 
mitting service set aside bj Master-in-Cham- 
bers — ^Appeal from Master's order — ^Notice, 
of appeal — Grounds of appeal — SufiSdency of 
statement — Rule 218 — Notice served not 
specifying return-day — ^Rule 606 (2) — Exten- 
sion of time under Rule 176 — ^Absence of 
merits — Cause of action — Contract — War- 
ranty — Assets in Ontario — Rule 26 (h), 

Alexander v. Aloemo Manufttcturing 
Co, (1W&), 17 O. W. N. 151. 

Applieatlon to set asldo statement of 
olaim for serFis ez juris — Plaintiff to 
prove jnrisdiotion. — ^An order for issue of 
a statement of claim for service ew jurii (and 
the statement of claim and other proceed- 
ings), should be set aside on an application 
for sudi puri>ose until the plaintiff prove in 
the clearest possible manner that the Court 
has power to try the action. To dismiss such 
application upon plaintiff merely undertak- 
ing to prove at the trial a cause of action 
within the province or accept a non-suit is 
not good practice as it puts defendant to 
the trouble and expense of coming to the 
province to defend an action where there is 
a doubt as to the jurisdiction of tbe Court 
to entertain it. 

Volansky Clothing Co. v. Bannock- 
hum, [1910] 3 W. W. R. 913 
(Alta.). 



Cliose in notion — Sot-off — ^Assign* 
^ont of bmlanoe of pnroluioo-prioo of 
niaoUno — Snbjeot to olaiat of pnr* 
el&aoor for breaoli of warranty on salo. 

— A purchaser of a tractor is entitled to 
aet-oS, as againert an assignee of the balance 
of tbe purchase-price, a claim for damages 
for breach of a warranty contained in the 
contract of sale. (Cumminga v. Johnaon, 
4 W. W. R. 543, distinguished.) 

Mager v. Baird Ranch Company, 
Limited and Baird, [1919] 3 W. 
W R. 428 (Man.) ; 48 D. L. R. 
724. 

Soldiers BeUef Aot (Sask.) — Mort- 
sase Action — Costs x See 127. 
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SHERIFFS AND BAILIFFS. 



d Bifflits [2065, 



!• Powers 
2066]. 



II. Duties [2067, 2068]. 

III. LiaUUties [2069, 2070]. 

IV. Fees and Ponndage [2071, 

2072]. 

iSfee ExBounoN, Intkbplsadeb. 



n. Of Paporo. 



I. Powora and ^*gNtt, 
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AMmmpsit — ^Want of sorvioo of stato- 
mont — ^Exception to fonn — O. P. 123, 
as amended by 4 Qoo. V* o. 70. — ^A. copy 
of the account in an action on assumpsit 
must be served with the writ of summons 
unless a copy has been attached to the fiat. — 
On exception to the form, the plaintiif will 
be pennitted to serve anew. 

MorrisaeHe Y. Beruhe (1918), 20 
Q. P. E. 298. 

Assumpsit — ^Failnro to serro aooonnt 
witk writ— O. P. 123, 176| 4 Ooo. V. 

e. 70, s. 2. — ^After the filing of an exception 
to ithe form, the plaintiff will not be per- 
mitted to serve a copy of the account upon 
defendant 

Bruce y. QuenneviOe (1918), 20 Q. 
P. B. 830. 
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SET-OFF. 

See Pleading, II. 3. 

Set-off between aooonnts — ^Demnrror 
— Taoit consent — O. O. 1188. — Where 
compensation is admitted, when, in law, it 
might have been denied, the Court must pro- 
ceed to a liquidation of the two claims, under 
the principle of tacit consent or waiver of 
rights. — Where compensation is pleaded, the 
Court must determine in the most exact 
manner the respective rights of the parties 
in such a thorough manner that rea judicata 
arises therefrom. 

HeneVy etc., Co. v. Bemier (1918), 
55 Que. S. C. 507. 



lizooption to the form — Bnlo of 
Praotioo 47 and C. P. 236.— All returns 
made by a bailiff are authentic, and are pre- 
sumed true untU contested under C. P. 23a — 
Unless serious prejudice was cauaed thereby, 
the fact that a copy of a writ of sammona 
was not certified, no exception to the form 
will lie thereunder. 

Quebec HeighU, Lid, v. 0*Byme 
(1918), 20 Q. P. B. 238. 

8alo of moTabloo Ivjr amtkority of 
jvstioo — ^Dolaj in paymont of prioo of — 
Snit to sot ande sale — BoTondloation— 
O. O. 1487, 1668, 2006a| O. P. 236» 
665, 668. — ^The purchaser of movable pro- 
perty at a judicial sale becomes immediate 
owner of them though the price be paid 
later. — And the original owner thereof can- 
not claim them, in the absence of fraud, on 
the ground that the purchase-price was not 
paid immediately. — The return of a bailiff 
cannot be contested by parol evidence, until 
proceedings have been fiistituted in accord- 
ance with 0. P. 23d. 

BrocKu Y. Brochu (1918), 65 Que. 
S. 0. 327. 
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n. l>ntios, 

Minntos of aoisnro — ^Motion to luiTo 
tkom doolarod false — O. P. 236. — A 

minute of seizure will be set aside qs false if 
the bailiff did not have the doors opened, sat- 
isfied himself by copying another minute of 
seizure of the same effects and made demand 
of payment upon a young domestic servant. 

ArohamhauH v. Teeaier (1919), 20 
Q. P. B. 372. 
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SHEBIFFS ASB BAILIFFS — SHIPPINa. 
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Bmkm of Immda — ^I>es«rlptiom of pro* 
porty — ^AlMMidonmoat of-~Oosti — O. P. 
665» 705; B. P. 69. — As a rule, a sheriif 
is bound to ask the defendant to shew him 
his lands, and to visit them and make an 
official seizure of them; the exception to this 
rule is when the land has been abandoned 
by its owner. — ^An execution for costs by the 
party is unlawful unless it appears by the 
record that the seizing party s lawyer has 
consented thereto. 

TasMe V. BouiUard (1918), 25 B. I/, 
n. s. 88 (Que.). 



m. IdaliUltios, 

NegliKOiieo — ImproTident salo hj 
bmlliff under ezoeutton — Want of roa- 
sonablo oare — ^Damagos against bail* 
ilf at snit of ozeention oreditor. — A 

sheriff's bailiff responsible for the sale of a 
defendant's goods under execution should in 
selling exerdse the Judgment and discretion 
of a reasonable and careful business man. 
Where a bailiff sold en hloo for $400, and the 
purchaser within a short time resold a part 
of the goods at auction in parcels for $1,200, 
this was held to furnish a prima facie case of 
an absence of such reasonable care. The 
mere acceptance of the suggestion of the 
sheriff and of a probable bidder for a sale en 
hloe, without further inquiry, fell short of the 
care he should have used. Rather than have 
sacrificed the goods he should have made a 
return that they remained in his hands un- 
sold for want of a buyer, and he ought to have 
waited for a writ of venditukni eaponas. — 
Damages against the bailiff for improvident 
sale were given to execution creditors for 
deficiencies on their executions after such sale. 
— (Mc(?artby, J., dissented, holding that the 
f^cts did not show negligence or damage). 

T. J. Fair d Company and Living^ 
Bion V. Wardsirom, [1919] 2 W. 
W. R. 556 (Alta.) ; 47 D. L. R. 
16. 



Seirare and salo of land—Falso bid- 
ding — Soqnestrator • — Pmits and 
roTonnoo — Ownersliip — Bistribntion 
by potbonotary-^. O. 1472; C. P. 760, 
778. — When land is resold for false bidding 
and during subsequent legal proceedings the 
property is placed in the hands of a seques- 
trator, the revenues therefrom do not be- 
long to others than the creditors; and the 
Court will order the distribution thereof. — 
In cases of voluntary sale, it is perfected by 
the consent alone of the parties, though 
the price be paid or the 'thing sold be de- 
livered Is^r; in forced sales, the sale is 
only complete when the price of adjudication 
has been fully paid. 

8t Catherine Street Realty Co, v. 
Loramger (1918), 56 Que. S. G. 
45 (modifying 19 Q. P. R. 807). 



IV. Poos and Ponndage. 
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Bboriff — ^Poundage on writ of possos- 
sion — Writ of ozoovtion — Rnlos, Ap- 
pendix M, Sobodnle 4 <38) — Soale of 



foes to sboriff. — Where a sheriff has exe- 
cuted a writ of possession, he is entitled to 
poundage on the yearly rental value of the 
premises to which possession is given, which 
is the *' sum made ** within the meaning of 
item 38 of Schedule No. 4 of Appendix M. 
to the Supreme Court Rules, 1912. 

Bell V. NiohoUs et aL, Ea parte 
R4ohard9 (1&19), 26 B. C. R. 
102. 



Soiraro and sale of lands — Bo-salo 
for false bidding — Boposit — O. P. 
749» 750. — In the case of a sheriff's sale, 
after a resale ordered for false bidding, the 
sheriff cannot demand a deposit in pursuance 
of C. P. 749 and 750. — A judgment, upon a 
petition to that effect, whidi orders sudi de- 
posit by the sheriff, is a final Judgment which 
is subject to an appeal de piano, 

St. Germain v. Salhani (1913) 25 
R. L. n. s. 144 (Que.). 
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SHIPPING AND NAViaA- 

TION. 

I. Application of Morobant 8bip« 
ping Iiaw [2073]. 

XI. Ownorsbip and Oontrol of Brit- 
isb Sbips. • 

1. Gbnkballt. 

2. Reoist&ation. 
8. mobtgaok. 

m. Master and Crew [2074]. 

9 TV, Carriago. 

1. Of Passknoibs. 

2. Of Goods. 

(a) Charter Party. 
(h) Bm of Lading. 

(c) General Average. 

(d) Miscellaneoue [2074]. 

3. Of Mails: 

V. Towago [2076-2081]. 
VI. Salvage [2082-2088]. 



Vn. Collisions and Wrooks [2O80- 
2100]. 

vm. FUotago. [See Pilot.] 

IX. General [2101, 2102]. 

[Qonoral Cross Boforonoos.] 

Admiraltr — Inonraaoo (Marino)— In« 
tomational Iiaw (Priao). 

Carriers — ^Negligeneox Soo 1643. 

Fire on Sliips See 1651. 
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I« Applioation of Iaw. 

Contraet of lilro — Law of tl&o flac — 
Improper dlsoluirso — If orwesian Marl- 
timo Code; Admiralty Aot, 1861, s. lO 
and ■«. 9 and 12.— Held: 1. That s. 10 
of the Admiralty Court Act, 24 Vict. (Imp.) 
18^» which extends the Jurisdiction to ** any 
claim by a seaman of any ship" permits the 
)i073 application by the court of the law of the 
country of the litigants. — ^That a contract or 
engagement between a Norwegian owner and 
a Norwegian master, for services to be ren- 
dered on a Norwegian ship, registered in Nor- 
way, although verbally made in New York, 
U.S.A., is governed by the law of Norway. — 
That where a chan}?e in destination of a ship 
is made, the crew can legally refuse on terms 
of existing contract. — That in such event, 
where the new terms asked are not accepted 
by the owner, members of the crew are en- 
titled to legal notice before being discharged. 
— ^This case has been appealed to the Supreme 
Court of Canada, and is still pending. 

Jacohsen v. " Fort Morgan ** (1919), 
19 Ex. Ct. R. 165 (Ex.Ct.— N. 
S.) ; 49 D. L. R. 123. 



m. Master and Grew. 



A writ of possession will issue to restore 
OfV7A *® ^®' owner a ship which has been wrong- 
ZUi4 fully seized by her crew. 

Pacific Qrcai Ba9iem Ry. Oo. y. 
" The CUnton*' [1919] 1 W. W. 
R. 947 (Ex. Ct— B.C.). 



IV. 2. <d). Oarrlase of Ckiodt — ^Ifis- 

oellaneons. 

Oarrlase of grain — ^Damage by water 
— Hole mskde In side of ship — ^Eridonoo 
as to eanse of hole — ** SeawortltinoM ** 
— ** Dno dilisenee " — ^NeKllgenoe— Peril| 
of navlsation — Water-Oarrlase of 
Ckibds Aet, 9 ft lO Edw. VII. e. 61, ss. 
6 and 7 <D.) — ^Findinss of trial Jnds« 
— ^Appeal. — (^rain shipped by the plaintiffs 
in the defendants' barge was damaged by 
water: — Held (Ferguson, J. A., dissenting), 
that the damage was caused by the unsea- 
worthiness of the barge, and the defendants 
were liable.. — Sections 6 and 7 of the Water- 
Carriage of Goods Act, 9 & 10 Edw. VII. c. 
QO'jfx 61 (D.), considered. — Judgment of Middle- 
^^'^ ton. J., reversed.— Per Hodglns, J.A.:— The 
proper conclusion from the evidence was that 
the vessel was not seaworthy, so far as the 
cargo of grain was concerned. " Seaworthi- 
ness *' includes not only staunchness in the 
sense of being built to withstand the ele- 
ments without injury to the hull, but also 
comprehends a condition which will include 
the safety of the cargo, both from perils of 
the sea as commonly understood, and from 
causes not accompanied by violence of the 
elements, such as leakage. A grain cargo 
must be carried dry, and the seaworthiness 
of a vessel in relation thereto will depend 
upon her capacity in that respect. — Nor 
could due diligence in regard to seaworthiness 
be found. The words " exercises due diligence 
to make the ship in all respects seaworthy," 
found in s. 6, mean not merely a praiseworthy 
or sincere, though unsuccessful, effort, but 
such an intelligent and efficient attempt as 



shall make it bo, as far as diligence can se- 
cure it. — ^Under s. 7, the ship-owner most 
shew that the loss occurred from a danger 
of the sea or arose without his actual fault 
or privity or tibat of his agents, servants or 
employees. The onus is on him to bring 
himself within the exceptions. If the hole 
that was found in the side of the barge was 
made by striking the dock, owing to bad 
steering, it was not caused by a peril of the 
sea. It had not been proved tiiat the loss had 
wholly arisen from a peril of the sea or 
without the fault or privity of ihe owner. — 
Lennard^B Carrying Co., Limited v. Asiatic 
Petroleum Co., Limited, L1915] A. C. 705, 
and Virginia Caroline CKemical Co. v. 'Nor- 
folk and North American Bteam Shipping 
Co., [1912] 1 K. B. 229, 243, 244, applied.— 
Per Ferguson, J.A. : — ^The findings of fact of 
the trial Judge were supported by the evi- 
dence, and his judgment should stand unless 
it was shewn that, in drawing his conclu- 
sions, he had misapprehended or misapplied 
the law. Th» only reasonable inference from 
the evidence was that the hole was made 
either by a collision with the dock or by 
striking some unknown obstacle. The de- 
fendants had not affirmatively established 
how the hole was made, but they had estab- 
lished (that it could not have been made except 
by causes covered by the words of ss. 6 and 7. 

Grain Orowere Bwpori Co. v. Canada 
Steamship Lines, Limited (1919), 
43 O. L. R. 330. 



V. Towase. 

Damage to tng^ — Foroed on roek 
tl&rongli breaking of boon& being towed 
off shore bj anotker tng. — Damage to 
plaintiff tug by being forced on rock through 
breaking of boom which was being towed off 
shore by defendant tug, held to have been 
caused by inevitable accident, and not by 
fault of anyone connected with defendant 
tug; the master of the latter not having 
failed to take any reasonable precaution 
which ordinary skill and prudence could sug- 
gest. — In certain circumstances where the 
question of safety to a ship, including her 
tow, is involved, she is justified in taking ofirjf^ 
that degree of risk which the circumstances ^viO 
may justify; e.g„ the rigour of the elements 
may impose a common risk upon all who seek 
refuge in a common harbour — and constitute 
" a cause which a ship could not resist'* And 
in weighing these circumstances there must 
be considered the facts that tugs with tows 
of booms are of an unwieldy nature, and the 
booms are easily broken up by rough water, 
and they 'cannot face a state of weather which 
would present no damage to ordinary vessels ; 
and in a haven require a considerable amount 
of space for a clear anchorage which may 
not be available in time of danger when many 
vessels are forced to resort to it for as much 
shelter as may be possible, in which circum- 
stances it comes down to a question of good 
seamanship. — A master is entitled to rely 
upon the ordinary action of tide and cur- 
rent, where he has no rsaaooi to anticipate 
that the ordinary risk has been increased. 

The "Jessie Mac*' v. The **Sea 
Lion:* [1919] 1 W. W. R. 1041 
(B.C.)— 'Bi. Ct.) : 19 Ex. Ct. R. 
78 ; 48 D. L. R. 184. 
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Apprehended risk of dAncer — Nature 

of eerFieee.— On October iStb, 1918, in 
the afternoon, the " PrincesB Adelaide *' ran 
aground on a reef on her trip from Vancoaver 
to Victoria in a dense fog. There were on 
board 310 passengers besides mail and bag- 
gage. She was listing considerably to star- 
■board with danger of uiding off and had wired 
for help, including the salvage steamer "Tees." 
There is always danger at this place of an 
€%f\nn uitfAvourable' wind springing up. The " Is- 
lyyii kum*' with little danger to herself agreed to 
and did transfer all passengers, mail and 
baggage to a sister ship which had been called 
to the place of the accident. — B.e\A, — That 
where there is apprehension of risk, or dan- 
ger, to the ship, though no immediate risk or 
danger, the services voluntarily rendered such 
ship are in the nature of salvage services. — 
That though danger to the salving vessel is 
an ingredient of such services, it is not al- 
ways necessarily present, and is not essential. 
" The Andrew KeUy*' ▼. " The Commodore " 
(1919), p. 70, ante, referred" to (48 D. L. E. 
213). — ^That the degree of danger to life and 

{>roperty of the salvors and the greater or 
esser number of ingredients of salvage ser- 
vices found <to be present are elements to be 
considered in arriving at the measure of com- 
pensation. 

Clayoquot Sound Canning Company, 
Limited, ei oZ. v. JS.S. ** Prince88 
Adelaide" (1919), 19 Ex. Gt. R. 
128 (Dx. Ot.— B.C.). 

Idem for towmire — ^Mortsace — ^Priorl- 
tiee — ^Lez lo<d — ^Plaee of eomtraet — ^Ae* 
eeptaaee bj telepkoae. — ^Under British 
and Canadian law a claim for ordinary tow- 

2078 ^^® ^^^^ °^^ ^^^ ^ maritime lien upon the 
ship towed nor one superior or prior to a 
mortgage existing upon it at the time the 
claim arose. — ^Where a contract is proposed 
and accepted over the telephone, the place, 
where the acceptance takes place conlstltntes 
the place where the contract is made. Accep- 
tance over the telephone is of the same effect 
as if the person accepting had done so by post- 
ing a letter, or by sending off a telegram from 
that place. The contract having been ac- 
cepted In Canada was governed by Canadian 
law. 

Oarow Totnng Company ▼. The " Bd. 
McWmiams" (1919), 18 Ex. Ct. 
R. 470 (Ont) ; 46 D. L. R. 506. 

liora of tow — Responsibility — PriTity 
of owmer — Limitation of liability — 
Seetions 921 and 922 of Canada Sbip- 
pin|: Act, R. S. O. o. 113. — In an action 
seekmg a aedaration of limitation of liability 
for negligence in the performance of a towing 
contract, the owner of the tugs in question 
established that his vessels had been inspected 
Chfxrrn According to law and their machinery and 
2{yi^ equipment were in good condition at the time 
of the towage. It was, however, proved by 
defendants that a key^in had fallen from the 
steering gear of one of the tugs and that 
there was some want of reasonable prompti- 
tude, foresight and seamanship on the part of 
the master and crew. — Held, that the drop- 
ping out of the key-pin from the steering gear 
was quite unforeseen and was not due to any 
neglect or want of supervision on the part of 
the plaintiff or their superintendent, and the 
accident having been due to the fault and 
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negligence of the crews on board the tugs con- 
stituting the tow and having been caused 
without plaintiflTs actual notice or privity, 
the plaintiff was entitled to an order limiting 
its liability. — Both defendants appealed to 
the Supreme Court of C4inada. Appeals were 
dismissed. 

Sincennes-MoNaughton lAne, Lid. v« 
MoCormiok and The Union Lum- 
ber Company, Limited (1919), 19 
Ex. Ct. R. 35; 45 D. L, ». 392 
(name rev'd) ; 47 D. L. R. 483 
(Ex. Ct.— Que.). 

Toirase — Neslisenee — BefeetiTO 
steering Keax^-IneTitable aeeident. — 

A steering wheel in a tug, rendered inopera- 
tive by a defect in the steering gear, will 
not relieve the ovniers of the tug from lia- 
bility for damage to a iow, .residting from 
the grounding of the tow when released by 
the master of the tug, on the ground of in- 
evitable accident; the accident could have 
•been avoided by passing the tow to another 
tug which was >there to assist. 

Robert R, MoOormioh v. Sinoennee- 
McNaughton Line, Limited and 
Union Lumber Company, Limited 
y. Sincennea^MoNaughton Line, 
Limited (1919), 18 Ex. Ct. R. 357 
(Ont.) ; 45 D. L. R. 392. 

Responsiliility of tng — If esUsenee — 
Contribntory neglisenee. — The tug " Sen- 
ator Jansen," with a scow in tow, lashed di- 
agonally to her port bow. was floating down 
Fraser River with the tide and while going 
through a drawbridge (85 feet in width) the 
scow struck a projecting boom stick, tearing 
off a stern plans. Scow and cargo were lost 2081 
The " Senator Jansen " was properly navi- 
gated. — Held, that the master of the "Sena- 
tor Jansen,'' being thoroui^ly familiar with 
the situation, and the set of the tides and cur- 
rents, and knowing that these would inevit- 
ably bring his port side against the bridge, 
creating a dangerous, if not a necessarily fatal 
situation, was guflty of negligence in not 
lashing the tow to the starboard side and 
thus avoiding the possibility of accident — 
Where, even if the scow in such a case had 
been wholly sound, the direct consequences of 
the accident could not have beeo avoided, the 
fact of the scow being unseaworthy, will not 
constitute contributory negligence on her part, 
and will not relieve the tug of any responsi- 
bility — for damage due to her own negligence. 

Patterson, Chandler and Stephen, 
Limited V. the ** Sentitor Janeen '* 
(1919), 19 Ex. Ct R. 106; 49 D. 
L. R. 166 J Ex. Ct.— B.C.], [1919] 
3 W. W. R. 458. 



BalTase— Mode of eetjmating amonnt 
— Costa — Distrilintion, — In finding tiie 
value of salvage services, amongst other dr- 
cumstanoes the Court muttt lOonsider the 
degree of danger to which the salved Tsssel 
wajb exposed, and from which she was rescued 
by tthe salvors, and the risk incurred by the 
salvors in rendering their services, and the 
mode in which the services were rendered. 
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The yalae of the vessel salved, while import- 
ant. Is not decisive. Tbere Is a difference 
owing to conditions rendering disaster less 
probable in the amount to be allowed for 
salvage services on the great lakes and on 
the high seas. 

Johnmm and Maokmy v. 8M, 
'* Ckarle9 8, Neffr John9on ▼. The 
Ship '* Charlet 8. Neff" (1919), 
18 Ex. Ot. OEt. 168 (Ont) ; 44 D. 
L. R. 148. 

Salvase — ^Natmre of mmrwi^mm — Xhri- 
deno« — Skip's loc — ^M8» aotos mundm W 
Bsmstev. — ^An amount waa awarded plaintiff 
trawler against defendant tug on the basis of 
salvage serviosa (rather than of towage ser- 
vioea) «s the services, whUe not In the strict 
sense unusually hazardous were skilful, con- 
siderable and meritorious. — Certain MS. noti>s 
made by the niaster of the rescuing ship and 
produced by him at the trial were under the 
circumstances (set out in the judgment), re- 
jected as evidence as part of the ship's log. 

The "Andrew KeUy** v. The 
"Commodore^ [19191 1 W. W. 
R. 1059 (B.C.— Ex. Ot.) ; 19 Ex. 
Ct. R. 70 ; 48 D. L. R. 213. 

Admiralty — 8al'v«so sorvioos. — Award 
made for salvage services in transferring pas- 
sengers, baggage and mail from steamer 
which bad run aground on a reef in a 
fog to another steamer Essentials to con- 
stitute salvage service considered, and review 
of authorities. 

Clayoquot Sound Canning Com- 
pany^ Limited, et oL v. 8.8. " Prin- 
ce- Adelaide, [1919] 3 W. W. R. 
241 (B.C.) ; 48 D. L. R. 478. 
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wntoors. — Held: That the recovery of a 
sunken dredge, with its contents, constitutes 
a salvage service creating a maritime lien. — 
That where the mortgagee of the dredge em- 
ployed otiiers to perform the work of ralving 
and is neither the owner nor charterer of the 
salving vessels, he cannot claim exemption 
from the rule that a salvor must i>e one per- 
sonally enraged in Uis work done. 

Simpson ▼. the Dredge **Kruger" 
(1919), 19 Ex. Ct R. e4 (Ex. Ct 
—Ont). 

Wages — I«oss of oamini^s. — Held: 
Where tiie wages of the crew of a ship which 
has been salved are paid by the salvors, a lien 
therefor attaches, and can be enforced against 
the salved ship.-~iNo lien attaches in a case 
of attempted salvage where the serviees ren- 
dered produced no result, and contributed in 
no way to the subsequent saving of the boat 
Note. — On the first question decided above 
reference should now be made to a decision of 
Hill. J., in *'The Petone;* [1917] P. 198, 
reported since judgment was given in this 



The Camadian Dredyina Co., Lid, v. 
the ** Mike Oorrf " (1919) , 19 Ex. 
Ct R. (U : 47 D. L. R. 495 (Ex. 
Ct— Ont). 

Salvaso — Towaco — Costs. — Wh«a 
about twenty miles out from Kingston the 
sole engineer on the tug ** Dixon," towing two 
barges, fell overboard and was lost He was 
the only one on board who knew anything 



about engines and the tuc was, in conse- 
quence, witiiout means of keeping up motive 
I)ower. She was drifting and was in a posi- 
tion of actual or apprehended danger, and was 
signalling for help, when the " Keyvive," with 
some risk to herself, took them in tow and 
brought them to safety. — Held, that the claim 
arising thereunder was one of salvage and not 
merely of towage. — That the act of plaintiiiS 
in claiming an excessive amount and having 
the ship arrested therefor was oppressive, and 
costs relative to the arrest and release on bail, 
and applications relative thereto, will not be 
allowed him. 

" Keyvive " v. the Tup " 8. O. Dioh 
on,^* the Bargee **Loui»n" and 
**ldlewad (1919). 19 Ex. Ct R. 
87; 48 D. L. R. 114 (Ex. Ct.— 
Ont). 

Praotioo — ^Whea Idoa Arisosi Boo 27. 



VII. OoUisioss amd Wvooks. 

Oaaal — Piwsiac tossoIs — IdaMlitr 
— ^Froxiaaato oaaso. — ^Wbere vessels ptas- 
ing one another in a canal have exchanged 
the proper signals, and were properly navi- 
gated, the Caot that one took a stsrboard 
course to avoid collision, and in doing so 
struck the canal banks and was damaged doea 
not give her a right of action against the 
other; where the damage was about the bilge 
or bottom ol the vessel it is eridoice of its 
having bsea caused by an obstmetioii on tks 
bottom of the canal, and not by the banks. 

Canadm Bteatnehip Linet, lAmUed ▼. 
Ifontreol TranepertaHen Com- 
pany, LimUed (1919) , 18 Ex. Ot 
R. 364 (Que.) ; 45 D. L. R. 478. 



laoosiac aad o m t g oiac 

r» — ^A vessel lias no right to 
manceuvre her entry Into the baslB of a 
harbour whUs another vsasel Is leaving hsr 
moorings seady to ooms out ; under audi cir- 
cumstances k Is the duty of the former to 
remain below the canal eatrsace, in osder to 
give way to the out-going veasel, sad hor 
failure to do so will render her liable ia 
case of collision — Tmyior ▼. Burger (1898), 
8 Asp. H. C. 864, followed. 



Canada Shipping Company, Lim ite d 
V. 88. "Tsnme" and Deppe v. 
88, *' Csftotto." (1919) , 18 Ex. Ot 
R. 348 (Que.) ; 45 D. L. R. 388. 



id tow — BtoaauiUp — Ni 
- Balos of voad— U|^ts.— •▲ 

steamship was coming up the St Lawronce 
River in ballaat, at a great apeed* sad 
approaching a tug and tow in the bead of tlio 
channel dianged bar course with the Intea* 
tion of passing them starboard to starboard, 
contrary to art, 25 of the Rules of the Road. 
Thereupon tbe master of the tug posted his 
helm in an endeavour to avoid a csDisfam. 
The steamer then tried to manceuvre herself 
into position and oolUded with two barges 
at the head of the tow. — Held, the colliaion 
resulted from the steamer's faUure, **wlieB 
safe and practicable, to keep to the atarboard 
side of the fair-way or mid-channel," as re- 
quired by art 25; even if the pilot of the 
steamer believed the tug and tow coming 
down the wrong side of the diannel, good 
aeamanship required him to stop or slow up, 
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which be failed to do; that no blame could 
be imputed to the tag. The length of the 
tow and the absence of regnlation lights on 
the barges cannot be said to have contributed 
to the collision when it occarred at the head 
of the tow. 

Walrod V. 88. **Coniston** (1919), 
18 Ex. Ct. R. 330 iQue.) ; 45 D. 
L. R. 518. 

ColllsioiL — Neslig^enoe — Tns and 
toir — Onrre&ts — Rule 25 — Harroiv 
ohaaael — Llsl&ts on barges. — ^A colli- 
sion occurred at night» in a bend of a narrow 
channel on the St. Lawrence River. The night 
was dark, but with a clear atmosphere. The 
** Coniston " was going up stream on the port 
side of the channel, in ballast, at great speed, 
and though she sighted - the tug some miles 
away, descending with the current, and recog- 
nized the tug had a tow, she neglected to stop 
or slacken below the bend to allow -the tug, 
encumbered with tow, to pass clear; but on 
the contrary maintained her speed until very 
shortly before the collision. Moreover she 
failed, when it was safe and practicable to do 
so, to obey rule 25 of the Rules of the Road, 
providing that in a narrow channel, vessels 
shall keep to the starboard side of the fair- 
way, and decided to pass starboard to star- 
board. — When 1,000 reet away, and on her 
proper side of the channel, the tug gave one 
blast, indicating she would keep to start>oard. 
The " Coniston " shortly after tried to right 
herself to her prouer side, but was too late 
and collided with the barges on the tug* a aide 
of the channeh When the collision seemed 
inevitable the tug ported her helm to try and 
ttflOl Pi^^®<^t collision but failed. The barges car- 
*^^^ ried white lights but no green and red lights. 
— Held, upon the facts stated (confirming the 
judgment appealed from), that the "Conis- 
ton " having placed herself in a false position, 
was therefore navigated Improperly and with- 
out ordinary care and prudence and was 
solely at fault and to blame for the accident. 
— ^That, inasmuch as the collision occurred at 
the head of the tow, the length thereof and 
the aibsence of red and green lights on the 
barges cannot be said to have contributed to 
the collision. — ^That inasmuch as, under the 
Canadian jurisprudence, following the deci- 
sion in Re 88. " 8ior9tad,'* which is different 
from the old English law, the plaintiff has to 
prove not only the breach of the rule, but also 
that it has caused or contributed to the colli- 
sion, the absence of green and red lights on 
the tow and the length thereof having in no 
way contributed to the accident, the tug and 
tow cannot be held liable therefor. — ^Where 
two steamers going in opposite directions are 
likelv to meet in a bend of a narrow channel, 
one hampered with a tow and descending with 
the current, it is the duty of the other, going 
against the stream, to give aU consideration 
to the tug and that good and prudent seaman- 
ship requires her to slacken speed or stop, ac- 
coi^ing to circumstances, until the tug has 
cleared.-^That while it is quite true that ves- 
sels which are travelling in opposite direc- 
tions green to green for some time should 
continue on their course to prevent becoming 
crossing vessels before they could come red to 
red, this would not apply where in a narrow 
channel they suddenly came green to green a 
few moments -before the collision. — 45 D. L. 
R. 518, ard. 

88. *'Ooniatan" v. Frank Walrod 
(1919). 19 Ex. Ct. R. 238; 49 
D. L. R. 200 (Ex. Ct— Que.). 



Bnrdeii of proof — Begitlations — 
Arts. 17, 21 and 27 — ^IHiiy in emory- 
eney — Preliminary aot. — Held: Where 
two sailing vessels are meeting and it is the 
doty of one. under the rules, to avoid the 
other, but who fails to do so, it then becomes 
the duty of the other to so manoeuvre as to 
avoid 'the consequences of such breaoh of the 
rules, if possible to do so by exercise of or- 
dinary care and prudence. — That the predse 
point when such manoeuvring should begin by 
the vessel with right of way cannot be arbi- 
trarily fixed and some latitude must be al- v 
lowed the master in determining this — The 
burden of proof in such a case is on tiie of- 9092 
fending vessel. — ^The object of a preliminary *^^^ 
act is to obtain a statement, recenii faato of 
the circumstances, to prevent parties shaping 
their case to meet the one put forward by the 
other at trial. — ^That the following answer is 
entirely too vague and indefinite, to wit: 
**That the plaintiff, or those on board the 
' Florie V.,' improperly neglected to take in 
due time proper measures for avoiding a col- 
lision with the ' Emilien Burke," and did not 
make anjr attempt to avoid same. She was 
not kept in lier proper course, as required by 
law, and those on board the said vessel vio- 
lated the rules and regulations as to her pro- 
per navigation." • 

Le Blane v. the '' BwOien Burke" 
(1919) . 19 Ex. Ct R. 24 ; 46 D. . 
li. R. 59 (duplication in 47 D. L. 
R. 501) ; (E;c. Ct.— P.B.I.). 



Damages to seaman — ** Bamako dono 
by any sUp '*— Admiralty Gonrt Aot, 
186*1, s. 7 — ^Interpretation — Jmrisdio- 
tion — Consent of parties — Aeqnies- 
eenee. — The plaintiff, a seaman, brought an 
action in rem for damages against the barge 
** Neosho " for 'bodily injuries sustained by him 
in an accident alleged to have been occasioned 209S 
by negligence for which the ship was liable.-r- 
Held, that the damage done was not " by " 
the barge, but "on" the barge, and is not 
such damage as gives plaintiff a remedy in 
rem within the meaning of s. 7 of the Ad- 
miralty CJourt Act, 1961. The Court was 

therefore without jurisdiction in the matter 

In the absence of jurisdiction existing by 
law, the filing of an appearance and the giv- 
ing of bail by defendant do not give jurisdic- 
tion to the Court in a proceeding in rem. — 
Jurisdiction is not a matter of procedure and 
cannot be derived from the consent of parties. 
Mulvey v. the Barge " Hfeoaho ** 
(1919), 19 Ex. Ct. K 1 • 47 D. L. 
R. 437; (Ex. Ct.-^ue.). 



Re^nlations 19, 21 and 27 Interna- 
tional Rnlee of ftoad — Common fanlt 
— ^Nesliseaoe.— On Septerobter 24th, 1910, 
at about 4 o*clock a.m., the "Kronprinz Olav" 
and the " Mountcalm " came into collision in 
a narrow channel in the -S^t. Lawrence River 
at a point some 50 miles below Quebec. The 
night was clear and the weather fine with a 2094 
light northerly wind, and tbe vessels sighted 
each other wnen about 6 to 9 mUea apart. 
Both ships carried all regulation lights. — ^The 
"Kronprinz Olav," outward bound, kept to 
her side of the channel for a time, but shortly 
before the collision she stail>oarded her helm t 
and threw herself across the channel. 6he 
failed to give right of way to the "Mont* 
calm" and placed herself across her bows, at 
the same time giving two blasts, for ctomn 
signal. The " Montcalm " was then to her 
starboard side and she (" Kronprinz Olav") 
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kept full speed ahead until the collision- She 
was struck on starboard side abaft the bridge. 
She took none of the precautions required by 
ordinary practice of seamen and did not have 
sufficient competent officers on dubr and failed 
to stand by after collision. — The '^'Montcalm" 
was coming up the river with a young tide 
and when about 3 miles away gave a one- 
blast signal, indicating she would keep to 
a curve in tiie channel, but kept on her side 
until within 3 minutes of collision, when the 
other gave her second cross signal, she was 
skilfully navigated and all her movements were 
proper, but she failed to reverse her engines 
in time and the collision was contributed to 
by her negligent navigation immediately prior 
to the accident, and the fact of her not re- 
Q(Y^A ^^^^ engines in due time. She reversed 
^\Ju'± iigj starboard side. For a short time she 
necessarily showed her green light, owing to 
her engines about one minute and a half after 
the cross siraial, and about same time before 
collision: — Heldf that as both vessels were 
guilty of negligence they were at &ult, and 
both were equally responsible for the accident. 
Reporier^a Note. — ^There was an appeal and 
cross appeal to the Supreme Court of Canada 
which affirmed the judgment of Dunlop, J. 
The "Montcalm" appealed to the Privy Coun- 
cil and, on August 1, 1913, judgment was 
delivered, exonerating her from all blame, and 
reversing the judgment of the Supreme 
Court, and confirming the dissentient opinion 
of Sir Louis Davies in the said Supreme 
Court. — The judgment of the Privy Council 
is reported at 14 D. L. R. 46, but it is 
thought advisable to have it printed here to 
complete the report (See post, p. 1C>6). 

The Canadian Pao^ Railtoay Com- 
pany V. the "Jtronprms Olav" 
J, Bryde v. the Steamship " Mont- 
eaim '* (1919), 19 Ex. Ct R. 138 
(Ex. Ot.— (Jue.). 

Responsililllty — Collision — Bisitt 
of WA7 — BegulatioiLS — Art. 19. — A col- 
lision occurred between the " Durley CShine," 
bound from Halifax to Norfolk, and the 
** Harlem," found from New York to Bord- 
eaux, at 119 a.m. on April 22, 1917, some 
^ miles southeast of Ambrose Channel light- 
ship, off New York harbour. It was star- 
2096 lifl^t, though the night was dark, and a haze 
was on the horizon. Just before the collision, 
the course of the ** Durley Chine " was south 
50 degrees west, and that of the '* Harlem," 
south 50 degrees east, or at right-angles to one 
another, with the "Harlem' on the star- 
board side of the '* Durley Chine."— Art. 19 
of the Rules to Prevent Collision at Sea pro- 
vides that when vessels are crossing so as to 
involve risk of collision, the vessel which 
has the other on her starboard side shall keep 
out of the way of the other. — Held^ that 
within the meaning of said rule, the '* Har- 
lem " was a crossing ship, carrying proper 
regulation lights, and that being so, the 
" Durley Chine " was obliged to keep out of 
her way. 

The King v. the " Harlem," (1919), 
19 Ex. Ct. R. 41 ; 47 D. L. R. 471 ; 
(Ex. Ct.— N.S.). 

Responsibility — Gross nosUs^no* — 
Collision— RosttlAtions— Art. 27.— The 
collision happened in Halifax harbour at 
8.50 a.m., in broad daylight The weather 
was perfect, there being no wind, and the 
ships could see each other several miles away. 
— ^The ** Imo " was keeping as far as prac- 
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ticable to her side of the fairway or mid- 
channel and blew a signal of three blasts and 
reversed her engines when about a mile apart, 
having previously signalled she would keep to 
starboard; she then reduced speed and did 
not put on engines again before collision. 
When '* Mont Blanc " blew a two-blast sig- 
nal, indicating she was coming to port and 
would cross bow of the "Imo, the "Imo" 
reversed engines and eave a throe-blast signaL 
The *' Mont Blanc " was travelling at exces- 
sive speed and, starboarding her helm, at- 
tempted to cross the bows of the *' Imo.*' She 
did not reverse engines nor drop anchor. — 
The collision happened within the waters of 
the "Imo," that is on the Halifax side of 
mid-channel, and after collision tiie "Mont 
Blanc" ran upon the Halifax shore, where 
the explosion took place. — Held, that the col- 
lision was wholly due to the last order of the 
" Mont Blanc," and to the gross negligence of 
her officers in attempting to cross the bows 
of the " Imo." — ^That the order could not be 
justified as an emergency order, in view of 
the respective positions of the idiips. 

Compagnie Generate Tranelantique 
V. The " Imo "• (1919), 19 Ex. Ct. 
R. 48 : 47 D. L. R. 462 (Ex. Co. 

--N.S.). 

Rnle 16 of Besnlations for avoid- 
ins oollisions at sea. — ^At about 9 o'clock 
a.m. on June 15, 1917, a collision occurred at 
the entrance to Halifax Harbour between the 
ship "Deliverance" and the defendant ship 
" Regin " in A dense fog. The " Deliverance *• 
was yoked up to the S». " Belaine " and was 
outward bound engaged in mine sweeping in 
the harbour, and the " fie^ " was coming in. ^^^^ 
Held, that in as much as the " Deliverance " 2097 
admittedly heard the fog signals of tiie 
" Regin " well forward of her beam and still 
kept on at her speed into the fog, she violated 
the provisions of Article 16 of the rules of 
the road and was at fault. — ^That such fault 
was the proximate cause of the collision and 
she was wholly to blame therefor. 

The Southern SaHvage Company, 
Ltd V. The '* Regin'* (1919), 19 
Ex. Ct. R. 169 (Ex. Ct— N.S.) ; 
49 D. L. R. 107. 

Narrow ehannel — ^Eridenoe, weislfc- 
ins of — Crew on alert — Witnesses on 
shore — Preliminary aet, f oree of — Con- 
flioting evidenoe — Idability in eonunon 
fanlt— 4-5 Gtoo. V. s. 13, s. 2 (Can.)— 
Personal equation — ^Rftasonable eovrse. 
— ^A collision took place in a narrow chan- 
nel, of the St. John River, between 800 and 
1,000 feet in width, at mid-day, in dear 9/VQft 
weather.— The " Premier " was on her star- -^^^^^^ 
board side of the channel, when in answer to 
one blast signal from the " Purdy," meaning 
that she would keep to her starboard side, the 
" Premier " answered one blast that she 
would keep to starboard, and the collision 
took place on the "Premier" side of the 
channel.— The " Purdy " wai? also for a time 
on her starboard side, and signalled she would 
so continue, but at a given moment without 
notice or reason she sheered across the chan- 
nel towards the ** Premier," when the colli- 
sion happened. The " Purdy " had only one 
man at the wheel, when it was admitted she 
was hard to steer, and two should have been 
on duty on the occasion in question. — Held 
(varying the judgment appealed from), that 
the '*PurdyV was navigated improperly and 
contrary to the signals given by her and was 
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guilty of negligence and solely to blame for 
the accident. — ^That the evidence of disin- 
terested witnesses standing on the shore in 
such a position of advantage as to have a full 
and dear view of both ships and thus follow 
the courses and manCBuvres of the vessels, 
will be accepted in preference to that of a 
passenger in the saloon of one of the ahipfl 
with a limited ran^e of sight as to the course 
of the two colliding ships,— ^ue allowance 
•being made for personal equation. — ^That in 
the presence of conflicting evidence, the Court 
should examine into the probabilities of the 
matter and draw its own conclusion as to 
what would be the most reasonable courses. 
The "Mary Stewart" and the " Ailsa " re- 
ferred to. — ^That where statements in the pre- 
liminary act contradict those made at trial, 
the former will generally be accepted as a 
formal admission, and binding on the one 
making it. The " Seacomoe " referred to. — 
That more c-edibility att.xches to evidence of 
the crew that is one the alert. The " Dahlia " 
referred to. 

Coy v. The " D. J. Purdff" (1919), 
19 Ex. Ct. R. 212 (Ex. Ct.— 
N.B.). 

TuK and tow — Snowstorm — ^Inevit- 
able aoeldont. — In attempting to avoid a 
collision with a black gas buoy in a channel, 
which became invisible owing to a snow- 
storm, the master of a tug, after passing an 
2099 ^P^^iid steamer, starboarded his vessel and 
ran his tow, composed of several barges, into 
shallow water, thereby bringing about a col- 
lision between tbem. — Heldt it was -not an 
inevitable accident and could have been 
avoided by the exercise of ordinary caution 
and maritime skill; that the collision was 
caused by the improper starboarding of the 
tug; its failure to take soundings; the fail- 
ure to anchor. 

Oif y. 8inoenn€9'McNaughton Line, 
Limited (1919), 18 Ex. Ct. R. 366 
(Que.) ; 46 D. L. R. 402. 

Water — Wreck — Obstmetlon to 
navigation — BemoTal — Anthoritj — 
Iiiability of ** owner **— Sale.— ^ince the 
amendment of the Canada Statutes in 1897 
(B. S. C. 1906, c. 115, s. 13) , the owner of a 
wrecked vessel at the time the wredt was oc- 
91 nn caaioned may be deemed the " owner ^ for 
^xvA/ tijg purpose of the statutory liability to the 
Crown for the costs of removing the wreck 
as an obstruction to navigation, notwithstand- 
ing the sale of the wreck to a third party. 
The Queen ▼. Mieeisaippi, etc., Co, (1894), 
4 Can. Ex. 298, distingnished.— By virtue of 
the Canada Statutes, 1909, c. 28, amending s. 
18, c. lis, R. S. C. 1906, the authority of the 
Qoyemor-in-Coundl directing snch removal 
is no longer necessary. 

The King y. Anderson (1919), 18 
Ex. Ct R. 401 (N.S.) ; 46 D. L. 
R. 275. 



IX. QeneraL 

Admiralty law^ — ^Asreement for 
pair of aliip — Qnantnm momit — ^Wit- 
neaaes — Eridenoe — Besivtrar pro- 



oeedins on wroni; prineiple. — The 

plaintiffs claim was for work done and ma- 
terial supplied tto the defendant's ship, 
amounting to $53,190, at Montreal in July 
and August, 1917, there being no definite con- 
<tract between the parties. A bond was given 
for $55,000 for the release of the ship and 
liability was admitted, but the amount 
claimed was denied, and $35,000 was offered 
in full settlement, which the plaintiff re- 
fused to accept. The matter was referred to 
the Deputy-Registrar to ascertain and re- 
port the amount due to the Court, which the 2101 
Deputy-Registrar did, fixing the amount at 
$52,983.34. — Held on a motion of defend- 
ant to vary the Deputy-Registrar's report that 
as there was no price for repairs fixed be- 
tween the parties that the plaintiffs were 
entitled to recover the fair and reasonable 
value of the work done and material sup- 
plied, or, in other words, what is the fair 
market value of the repairs made by plain- 
tiffs to ship, and that in determining the 
value of the said repairs the principles laid 
down by Dr. Lushington in the Iron Maeter, 
Swab. 443, as to the best evidence of the 
value of the ship are equally applicable to 
the value of repairs in this case, and that the 
beputy-Registrar proceeded on a wrong prin- 
ciple, and that defendants offer of $85,000 
was sufficient. 

Canadian Vickera, lAnUied v. Sieam- 
ship "Susquehanna" (1919), 18 
Ex. Ct R. 210 (Que.) ; 44 D. L. 
R. 716. 

Adniiralty law — Sliippinc — Qnantam 
niemit — Oyerl&ead eharKos — Contrae- 
tor's prollta — Cost of oonatmotion — 
Witnesses — Credibility. — The plain- 
tiffsr were owners of marine construction works 
and ship yards and had large capital in- 
vested and had large contracts on hand from 
the Government for the construction of drift- 
ers and trawlers for war purposes. The work 
in question was accepted oy the plaintiff only 
after pressing and urgent request from the 
defendant, whatever the cost ' might be, as 
emergency work and to oblige him, in order 
that the ship might get out of the river be- 
fore the close of the navigation. Plaintiffs 2102 
were oUiged to take men off other work and 
went behind on Qovemment contTa.ct8--r'Held 
(varying judgment of the Local Judge in 
Admiralty) that under all the circumstances 
of the case, and considering the abnormal state 
of business and the advanced prices prevailing 
during the war, 90 per cent, of the cost of 
labour, as an overhead charge, plus 10 per 
cent, on the total cost as contractors' pronts, 
were fair and reasonable items to be added 
to the actual cost of labour and materials, in 
arriving at the valuation of the work done by 
plaintiff. — That " cost of construction ** in- 
cludes, besides actual cost of labour and ma- 
terials, an allowance for overhead expenses, 
and a profit on the capital employed, in pro- 
ducing an article or doing a piece of worx. — 
That where the trial Judge did not hear or 
see the witnesses, an appellant Court is as 
comnetent to appreciate the facts and esti- 
mate the credibility of the evidence as the 
Court of first instance. 

Canadian Vickera Company^ LinUted 
V. The '"iSuaquehanna" (1919), 
19 Ex. Ct. R. 116: 48 D. L. R. 
461 (Ex. Ot— Que.). 
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SLANDER. 

8e€ Detaication. 



SOLDIERS SETTLEMENT 

BOARD. 

Oluufsei 8«e 1899. 



SOLICITOR AND BAR- 
RISTER. 

Ik Belatioa to the Iaw Soeietr 
[2108» 8104]. 

XX. Belation to Client. 

1. RBTAINEK— AOBNOY [2105]. 

2. DisiassAL. 

8. Gharoe of Solioitobs. 
4. Nbouoenob. 

0. Costs. 

(a) Agreementt as to [2106]. 

(b) Taxation of [2106]. 

(c) Recovery of [2107-2110]. 

(d) Lien of. 

6. Geneballt [2111]. 

m. Partnersliip. 
Partnership t See 1724. 

Pnbli«Uns Idbel to Solioitor of De- 
famed Person I See 996. 

PriTileget See 901. 

Solieitor — Adviee as Befenoe to Mali* 
eions Proseontion Aetions See 
1398. 

Solieitor as Agent for Syndieatex See 
1815. 
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I. Relation to Imw Soidetj. 

Inseription in review — ^Inezaot state- 
ment as to deposit — Contempt of Conrt. 

— A lawyer who, upon tlie statement of his 
client that be will make the deposit required, 
and serve a notice of inscription in review, 
which inscription is not filed of record, after 
verifying that the deposit was not made, Is 
guilty neither of conduct derogatory to the 
profession nor of contempt of Court. 

HummeU v. Dagenaia (1919), 20 Q. 
P. R. 468. 

Penal law^— Inf ringenient of Bar Aet 
— ^Usurpation of fnnetions of la^ryer— 
Cironiars—B. S. Q. 4544, 4547.— The 
distribution of circulars whereby a person 
2104 offers his services to secure exemptions under 
the Military Service Act is an infringement 
of the rights of the Bar. 

Bar of the Province of Quebec v. 
Picard (1918), 64 Que. S. C. 455. 



II. 5. (a) Costs — ^Asrssnients us to. 

oiA/r AdToeate — Professional serriees of-^ 
^iUO o. O. 1626, 1716. — Where two business 



men go together to consult a lawyer, each is 
liable for his fees unless the lawyer was 
clearly informed that he was being consulted 
on behalf of some third person. 

Meagher v. WaUh (1918), 24 R. L. 
n. s. 471 (Que.). 



n. 6. (b). Taxation--Of Costs. 



m 

Order for taxation of itemised Mil 
of eosts — ^Lnmp snni allonred hy tawing 
oflleer — Bef erenee baek witli direetion 
to pass npon eaeh item — ^Mon^tariiP 
items — ^Eridenee. — ^Under an order for the 
taxation of an itemized bill of coets rendered, at rut 
the Taxing Officer must tax the bill, pass ^1-UO 
upon eadi item ; he has no power, ' acting 
under the order, to allow a bulk sum. — Per 
Mulock, GJT.Ex.: — ^If a bill contains non- 
tarilf charges, the value of the services 
charged for must be determined upon evi- 
dence submitted. — Per Riddell, J. : — ^The duty 
of the Taxing Officer, under an order to tax, 
is to deal seriatim with each item by way of 
allowance or disallowance: In re Orant BiU- 
craig d Co., [1916] 1 Ob. 124, 12& 

Re SoUcitore (1919), 44 O. L. R. 
273; 15 O. W. N. 205. 



II. 6. <e). BeeoTery of Costs. 



Attomej ceasins to represent elient 
— ^Bislit to immediate payment of fees 
— O. P. 860, 864.— An attorney, with- 2107 
drawing from a lawsuit, cannot claim im- 
mediate payment of his fees ; that right exists 
only when the client replaces his attorney. 

Chapman v. Petry (1918), 20 Q. P. 
R. 254. 



Coats — ^Wlketker soUeitors emplojed 
by defendant or only Ivjr defendant's 
solieitor as agents. — Held, that plaintiff's oi f|0 
assignors, a firm of solicitors, were em- ^^^^^ 
ployed by defendant, and were entitled to 
recover costs from him; defendant ckdming 
they were not retained by him, but by his 
solicitor as agents. 

Killey v. McDermoti [1919] 1 W. 
W. R. 660 (Man.). 

Bill of eosts — Aetion to reoover 
amount of — SoUeitors Aet, B. 8. O. 
1914, o. 159, s. 34 — Serrioes rendered 
by plaintiff in eapaeity of solieitor — 
Bef erenee for taxation — Lnmp snm 
obarKed for speoillc Items set ont in 
bill — Complianoe witb statute — Costs 
of action and appeal — Scale of eosts. — 
Upon an appeal oy the plaintiff from the 
judgment of Hasten, J.., 43 O. L. R. 282, 
43 D. L. R. 282, 14 O. W. N. 282, it was 
held (in this agreeing ivith Masten, J.), that 
the *bill of costs sned on was such a bill as is 
covered by s. 34 of the Solicitors Act^ R. S. O. 
1914, c. 159 ; and, reversing the judgment, 
that the bill sufficiently complied with the 
Act. — ^Review of the autiborities. — Gould v. 
Ferguson (1913), 29 O. L. R. 161. and Re 
Solicitor (1917), 12 O. W. N. 191, distin- 
guished.— i2e R. L. Johnston (1901), 3 O. L. 
R. 1, approved.— Blafce v. HummeU (1884), 
51 L. T. R. 430, applied.— Per Riddell, J.: 
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The amount of remuneration which a lawyer 
sHbuld receive depends to some extent upon 
the magnitude of the interests concemedt and 
more upon the skill which manifests on his 
client's 'behalf than upon the number of in- 
terviews he may liave or the time spent 
When negotiating for a Settlement in a mat- 
ter of importance, it is often impossible to 
attach a particular value to a particular in- 
terview and less or more to another; nor 
should either the client or the Taxing Officer 
require it. It is infinitely better to state in 
reasonable detail what the lawyer has done 
and what he has accomplished, and from the 
whole course of the transaction determine the 
fee to be allowed. — Held, also, that the plain- 
tiff's costs of the action and of the appeal 
should be taxed on the scale of the Court in 
which the action was brousht, t.e., the Su- 
preme Court of Ontario, and paid by the de- 
fendants. 

Lynch-8tmt/nton v. SomerviUe ( 1919 ) , 
44 O. U R. 675: 46 D. L. R. 748; 
15 O. W. N. 308. 

Trmnaaetion — Attorney oontiiiMiiis 
01 1 A ®**® '®' ^* fees. — If a plaintiff comprom- 
^ilU ises a case with the defendant and discon- 
tinues his suit, the plaintiff's attorney can- 
not continue the action for his fees. 

Beaudin v. FourtUer (1919), 21 Q. 
P. R. 234. 



II. 6. Ooaermlljr. 

Undertmkins by — Wl&etlier porson- 
mUj Uable—'' Costa of sale** if sale 
granted instead of forooloaiire. — In an 

action for foreclosure of mortgage a defend- 
ant asked- for sale and the order nUi for sale 
contained the following recital: "Mr. W. 
^ appearing for the defendant . . . and 

Zlll guaranteeing the costs of sale." Mr. W. was 
acting in his official capacity as a solicitor in 
tiie cause for said defendant: — Held, the 
guarantee of costs was a personal guarantee 
by the defendant's solicitors. The "costs of 
sale " meant the extra costs to be inq^rred in 
proceedings 'by way of sale instead of fore- 
closure. 

The Standard Trust Company v. 
8zlachetka et al., [1919] 3 W. W. 
R. 614 (Sask.). 



SPECIFIC PERFORMANCE. 

!• Juxiadiotioft and Blgl^t to. 

n. Defoaooo. 
HI. Partlenlar Contraet. 
IV. Damasea in Idea of. 

V. Oompenaation for Defleieney. 
VI. Proeednre. 



See Army and Ifavy — Tendei 
and Pnrcluiaer. 



-Vendor 
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Eridonoe — Aaaisnment to plaintiffs 
of oontraot of defendant to pnrohaae 
land in Saakatol&ewan — Action for ape- 
eiflo performance — Defence based on mis- 
representation — Proof of — Conflict of oral 
testimony — Inferences from documentary 
evidence — Finding of trial Judge — ^Reversal 



on appeal — ^Dijuities available against assig- 
nees. [16 O. W. N. 139, rev'd.] 

Canadian Freehold Securities Co., 
Limited v. McDonald (1919), 17 
O. W. N. 05. 

Connterelaim for by Volnnteeri See 
128. 



STATED CASE. 

Per Macdonald, C.J.A., Martin and Mc- 
PhilHps, JJ.A. : A stated case from a lower 
Court should be confined to questions of law 
affecting the conviction. A question whether 
the accused should have been charged with 
an offence under s. 90 of the Act instead of 
s. 27 is not one that can be rightly saf>- 
mitted. — Per Martin, J.A. : There should not 9 1 -i o 
be sent up with the stated case a transcript ^llv 
of all the evidence taken. Even in special cases 
where it is necessary to send up a transcript 
of some of the evidence it should be con- 
fined to that portion of it which is relevant 
to the point in question. The Court is bound 
ter the facta aa they are certified to by the 
(Jourt below, and cannot go beyond them 
(save aa provided in s.-8s. [2] and [3] of a. 
1017 of the Code), even tiiongh the result 
is that they may ** state you out of Court' 

Rb9 t. Fimff £foof», [1919] 1 W. W. 
R. 486 (B.C.) ; 45 D. li. R. 78; 
31 Can. Cr. Ca. 78. 
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STATUTES. 

See CoNSTBUonoN of Statxttbs. 

liien — Tkreahera — OonToraioni See 
2180. 



STATUTE OF FBAUDS. 

Statute of Frmnda Amendment Aot — 
Conatmotion -^ Application. — Section 
6 of the Statute of Frauds Amendment Act 
(1828) applies to fraudulent misrepresenta- Oil J 
tion only. It does not apply in an action *'■'•** 
where damages are claimed for negligence and 
breach of duty in giving advice as to an in- 
vestment in the course of business, where no 
fraud is charged. 

Banbury v. Bank of Montreal, 44 
D. L. OEL 234 [:Bng.]. 

See also 2170. 

Aotion Against (Railway) Carrier: 
See 1857. 

Agent* Aotion for Commiasion on 
Sale of I.and: See 1803, 1821 
(ozolianse), 1822, 1823, 1825 
1826, 1827 (enohanse), 1830, 
1831, 1832. 

Oontraot I See 479, 480. 

Contraet for Leaaex See 1318, 1319. 

Coats of Defence: See 529. 

Eqnitable Mortgage: See 1083. 

Maater's Promise to Marry- Servant 1 
See 503. 

Pnrol&aae of Partnerahip laanet See 
1725. 

Bight of Bnrial in Plot — ^Agreement: 
See 323. 

Sale of Goods Caaea: See 1933, 1936, 
1937, 1938. 
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STATUTE OF LIMITATION. SUBSTITUTED PROPERTY. 



8e0 Limitations. 



STATUTE OF MORTMAIN. 



STATUTES OF WESTMIN 

STER. 



STREET RAILWAYS. 

Sm Bailwat. 
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SUBROGATION. 

flvbroKAtion — Rl^lit of mibrasatiom 
of omo irlioso funds are wroMKfullj 
nsod im rednotiom of mortsAcos. — ^If A. 

and B. hold land subject to a mortgai^e and 

A. transfers his interest to B., enabling B. 
to beoome the registered owner thereof, bat 

B. still holds A.'s interest in tmst for A., 
and B. then farther mortgages the land for 
a debt of his own, and sabsequently misap- 
propriates fands of plaintiffs in reducing said 
mortgages, then to the extent of the money so 
nsed the plaintiffs are entitled as against both 
A. and B. to subrogation of the rights of the 
mortgagees. — ^Discussion of principles of sab- 
rogation and. of following trust moneys or 
property. — Plaintiffs are not obliged to resort 
first to B.*s interest in the land to enforce 
such rights. — Plaintiffs* costs were added to 
the claims for which they were given right 
of subrogation. Both daim and costs, how- 
ever, were subject to the administration costs 
of B.*s estate which was insolvent. Priority 
of costs of administration in such cases dis- 
cussed.— Judgment of Walsh, J. ([1916] 8 
W. W. R. 725), affirmed. 

MoOMough et oL y. Jfartdan et ol., 
[1919] 1 W. W. R. 689 (Alta.) ; 
45 D. L. R. 045. 

GonTontioBml svbrosatioii — l>obt — 
Soeurltios— C. G. 1155. — ^The principle of 

C. C. 1155 is without application where the 
debt paid is not that of the debtor, who 
borrows the money, but that of his vendor, 
who transferred, previously to the sale, a 
balance of price to the creditor as collateral 
security. 

Rene v. Berman (1919), 56 Que. 
S. G. 460. (An appeal to the 
Court of King*s Bench is now 
pending.) 
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-Aoeidemt — Di 
flttbrosatloii — Roaiody of iMsmrer wrko 
bas paid— <3. C. 1053. 1155, 2584. — 

Where an insurance company pays a daim 
with subrogation, it comes within C C. 1155, 
but where there is no such subrogation then 
C. C. 1053 and 2584 govern the case. 

Merchants, etc., Co. v. Blanchard 
(1919), 56 Que. S. C. 278. 

EjEoovtors Claiilagt 8oo 24» 25. 



Svbstitvtod property — Sale of — la- 
vestment of — O. G. 953a, 981a; R. 8. 
Q. 5889, 5893. — Substituted- property may 
be sold and the proceeds invested in bonds 
as provided in the order and by law. 

In re Smith (1918), 54 Que. S. C. 

512. 
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SUCCESSION DUTIES. 

Deeeased domielled withoat tl&e 
proTinee — ^Assets 'within tbe provineo 
— Prinoiple of eompntatioa. — For the 

purpqse of computing succession duty there 
is no right in the province to take into ac- q i -i o 
count the extra-provincial assets belonging ^ i X «^ 
to a person not domiciled witbin the province, 
except for the purpose of ascertaining the net 
value of those situate within the province. 
The net value within the province is to be 
arrived at by deducting the proportionate 
amount of the total liabilities and then the 
percentages prescribed by the Act are to be 
applied to this net amount. 

In re Van Home Estate; In re Suc- 
cession Duty Act [1919] 1 W. W. 
R. 1101 (B.C.). 

Property within and wlthont the 
proTinee — ^Method of taxation on pro- 
perty within. — Where deceased, domiciled 
without the province, leaves property both 
inside and outside the province, the taxation 2120 
under the Succession Duty Act, R. S. B. G. 
1911. c. 217. is only on the actual value of 
the inside property; although for bringing 
inside property otherwise exempt within the 
ambit of taxartion the outside property may 
be considered. — Judgment of Hunter, C.J.B.C. 
([19191 1 W. W. R. 1101). upheld. MarHn 
and McPhillips, JJ.A., dissenting. 

Iff re Succession Duty Aet; In re 
Van Home Estate, fl919] 3 W. 
W. R. 76 (B.C.) ; 47 D. L. R. 
529. 

MortsMTO on land in Alberta to de- 
eeased dofliieUed in Ontario — Becia- 
tered in Alberta, dnplieate held im 
Ontario — ^Whether sabjeet to sneeea- 
sion dnty in Alberta. — ^Mortgages on land 
in Alberta made by persons resident there 
and payable there and executed in form pre- 
scribed by the Land Titles Aet of Alberta, 
although under seal which is not reqoired, 
and registered under said Act, are "sitaate 
within the province'* of Alberta and sab- 2121 
ject to succession duty there notwithstand- 
ing that they were held by one who was dom- 
iciled and died in Ontario where he kept a 
duplicate executed copy of eadi mortgage.— 
It is well settled as a general prindple tiiat. 
whereas a simple contract debt is to be deemed 
to be within the area of the local jurisdic- 
tion within which the debtor for the time 
being resides, the locaUty of a spedalty debt 
is the place where the specialty is found at 
the time of the creditor's death; bat where 
a mortgage was created and evidenced by 
duplicate deeds, and at the time of tile mort- 
gagee's death one of sudi deeds was in On- 
tario and the other in Alberta, the above rols 
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gives no guidance on the question of the 
localky of the debt and regard must be had to 
other circumstances such as aforesaid which 
lead to the conclusion that the mortgage was 
situate in Alberta. (Affirming Judgment of 
Supreme Court of Canada [(1917), 3 W. W. 
R. 033], affirming judgment of Appellate 
Division of Alberta, which dismissed an ap- 
peal from a Judgment of Hyndman, J., [fl 
Alta. L. R. 138; (1917) 1 W. W. R. 823]). 

Re9 y. Toronto Chneral Trusts Cor- 
poration, [1919] 2 W. W. R. 354 
(P. C— Alta.) ; 46 D. L. R. 318. 

Movable property withottt tlie proT- 
inee — Oonatitationfility of the Aet of 
1914 — 4 Geo. V. o. 10; G. O. 6. — The 

Succession Duties Act of 1914 is eonstlta- 
2122 ttoMAl. — Movable property thereunder is 
controlled by the maxim mohiUa sequuntur 
personam and C. C. 6. — ^The transfer of the 
estate of a deceased person to his legatees, 
including shares in foreign corporations, is a 
movable within the province subject to the 
duty. — ^Movable property without the province 
devolving to heirs also living without is not 
subject to the duty. — ^The tax in question Is 
a direct tax. 

Barthe v. Sharpies (1918), 05 Que. 
S. C. 901. (An appeal to the 
Court of Kinig's Bench is now 
pending) . 

Snoeessioii duty — ^Deciding TAlnation 
— ^The flneeession I>ut7 Ordinanee, e. 5 
of 1903 (2iid flesslom)— Ezeoutor's af- 
fldaTit of Talne — Revaluation liy Pro- 
Tinoial Treamirer — Ko objection by 
ezeentor — Bond seenring payment of 
I>uty — ^Action on bond — Defence of ez- 
oessiTc valnation — Revalnation by 
Conrt. — The executor of an estate filed an 
affidavit of value with inventory pursuant 
to s. 6 of the Succession Duty Ordinance, c. 
5 of 1903 (2nd Sees.), then in force. The 
Provincial Treasurer sent him a revised 
vsluation of increased amount and fixing 
the succession duty. No objection was made 
and a bond (conditioned for payment of 
" any and all duty to which the estate may 
be found liable under the Ordinance"), was 
furnished as required. The executor sub- 
sequently requested extenerions of time for 
payment. In an action by the Provincial 
Treasurer upon the bond the defence was 
that by mistake the assets were valued greatiy 
in excess of their actual value and the lia- 
bilities were subsequentiy found to be much 
greater than as set out in the affidavit of 
valuation. — Held, nothing that had taken 
place had finally decided the valuation ; in 
cases other than under ss. 7, 8, 9 and 10, 
providing for valuation by an appraiser and 
appeal to a Judge from his decision, finality, 
other than by agreement, could only be ar- 
rived at by an action under ss. 11 and 12; 
the question of values was open under s. 12 ; 
and the Court fixed values independently of 
tiiose stated by the executor in his affidavit 
under s. 6 or by the Provindal Treasurer. 

Rem y. Roach and London Guarantee 
d Accident Company , Limited, 
[1919] 3 W. W. R. 56 (Alta.). 

2194 Iixeentors and administrators — 

^^ M Testamentary expenses " — flnooession 

dnty. — " Testamentary expenses " do not in- 
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elude succession duty. (Decision of MacDon- 
ald, J., [1919] 2 W. W. R. 193, upheld.) 

In re the Trustee Act; In re the 
Rules of Court; In re Galbraith 
Estate, [1919] 2 W. W. R. 93 
(Sask.) ; 48 D. L. R. 42. 

Constitntional la'ur — Snooession du- 
ties — Bank stock — M obilia seqnnntnr 
personam — ^Head olEee of bank — ^Loeal 
registry — Sitns of property — *' Bank 
Aet.** 3*4 Geo. V. o. 9, s. 43. — To deter- 
mine the situs of personal property liable 
to succession duties on the death of the 
owner the rule to be applied is that ex- 
pressed in the maximum mohilia sequuntur 2196 
personam. — The heJad office of the Royal 
Bank is in. Montreal, but under s. 43 of the 
" Bank Act" a share registry office has been 
established in Halifax, where all shares owned 
by persons residing in Nova Scotia musit be 
registered and all transfers made. — Held, 
per Davies, C.J. and Idington and Brodeur, 
JJ., Mignault, J., contra, that if the maxim 
mohUia sequuntur personam cannot be ap- 
plied, the situs of shares of the stock of the 
bank transmitted by death of the owner, a 
resident of Halifax, is in Halifax, the place 
of registration, rather than in the place 
where the head office is located. 

Smith v. The Provincial Treasurer 
for the Province of Nova Scotia 
(1919). 58 S. C. R. 570; 47 D. 
L. R. 108 (N.S.). 



SUNDAY. 

Contract oni flee 474 
Griminal Lawi See 628. 



SXTRGEON. 

See MBa)iciNE and Sxtroebt, IV. 
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TELEPHONES. 

Blffht to asaintain poles and wirea 
in streets of town. — The judgment of Mid- 
dleton, J., 42 O. L. R. 386, was reyersed, 
and it was held (Riddell and Lsftdiford, JJ., 
dissenting), that the plaintiff company was 
entitled to maintain its telephone wires in the 
public streets of the Town of Cobalt. — ^In ^^^^ 
the view of the majority of the Court, the 2126 
powers given to the company, by the letters 
patent incorporating it, were unlimited as to 
time; and, upon the true construction of the 
agreement between the parties of the 19tb 
June, 1912, the consent at the town corpora- 
tion to the exerdse of the company's powers 
within the town was also unlimited as to time, 
although the exdusive right given by dause 7 
was limited to 5 years. — ^The town council had 
power, under the Mnnioipal Amendment 
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Act of 1906, 6 Bdw. VII. c. 34, s. 20, to 
pau the by-law anthorisinf the agreement; 
and that section pfuts no umH on the time 
daring which the right which the council by 
such <a by-law may give shall extend. — Per 
RiddeU and Latchford, JJ. :--<nau8e 9 of the 
agreement provides that the "company shall 
not daring the term of said franchise charge 
more than ** certain rates. The " said f^am- 
ekisa ** can refer only to the right given by 
daase 1 to the plaintiff company, oi ''exer- 
cising its powers by constructing, maintain- 
ing, and operating its lines of telephone;*' 
and that this ** franchise ** has a " term " is 
expressly stated by daase 9. — [42 O. L. R. 
385; 14 O. W. N., 35, reversed]. 

TewUtkaming Telephone Co,, Limited 
T. Tofon of OohaU (1919), 44 O. 
L. R. 366; 15 0. W. N. 242; 46 
D. L. R. 477. [Reversed in S. Ct 
—See 1574.] 

Formation of Compamy (8ask«)s See 
339. 



TENDER. 

Plaiati€ liy eomamet dimponainm -with 
aoeessity of formal toador. — ^To consti- 
2127 ^^^ '^ ^^^ tender, actual production of the 
money is necessary unless the tenderee ex- 
pressly or by implication dispenses with it 
If defendant goes to plaintiff with money 
sufficient for, and with the purpose of mak- 
ing payment to plaintiff, and so informs plain- 
tiff, who tells defendant he will not take it, 
this relieves defendant of the necessity of a 
formal tender. 

Choma v. Ohmeiik, [1919] 1 W. W. 
R. 948 (Alta.). 

Toador lutaoeompaaiod liy deposit — 
XHlatory ezeoptioa—O. O. 1162, 1166, 
Q1 OQ 1167; C. P. 177, par. 2. — Where a tender 
^^*^ \g not accompanied with a deposit of the 
amount, the fatillty of such tender may be 
raised by direct action or by a plea to the 
merits, but not by dilatory exception. 

8i. Pierre v. Goreau (1918) , 20 Q. 
P. R. 305. 



THEATRES AND CINEMA 
TOOBAPH ACT. 



THIRD PARTIES. 

See Parties, V. 
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B AND TIMBEB 
LICENSES. 

Chittinc amd remoTal — Payment for — 
Credit— lender — Payment of money Into 2129 
Court — Payment out — Costs. 

MeGirrY. Siandeaven (1919), 15 O. 
W. N, 467. 
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TITLE TO LAND. 

Lost dood — ^Failure to proTO — ^Refer- 
ence in will to deed — ^Recovery of possession 
0^ land — Lien for improvements made in 
mistake of title — ConTeyancing and Law of 2130 
Property Act, s. 37 — ^Damages for removal 
qf chattels — Findings of trial Judge — Ap- 
peal— Costs— [ (1919), 15 O. W. N. 349, 
varied. 1 

Tanner v. Sutor (1919), 16 O. W. 
N. 319. 



Roal proi^lrty — ^BCiaos amd aUaorals 
— ETidenco — ^Lost dooumoats. — The exe- 
cutors of G. agreed in 1904 to sell land to 
plaintiff. 6. had obtained the land by deed 
from the E. & N. Ry. (3o., whose deed re- 
served coal, etc. The land was within the 
*' Railway Land Belt" within the meaning 
of the Vancouver Island Settlers' Rights Act, 
1904, and G. had been a settler for whose 
benefit said Act was passed: so that said 
executors under said Act had the right within 
a certain time to acquire a grant in fee 2131 
simple to said land. By deed in March, 1906. 
said executors transferred the land to plain- 
tiif without having acquired a grant in fee 
simple thereto under said Act, the time for 
doing which had then expired. Under the 
Vancouver Island Settlers' Rights Act. 19(H, 
Amendment Act, 1917, which gave further 
time for taking advantage of the first-men- 
tioned Act, the said executors obtained a 
Crown grant in fee simple to the land. Plain- 
tiff then claimed the coal, etc., under the 
land. — ^The agreement of 1904, and deed of 
Miarch, 1905, between said executors and 
plaintiff were lost — ^Tbe Court concluded, 
from the evidence (set out in the judgment) 
given by the one who acted as the plaintifTs 
solicitor at the time of execution of said 
documents, and the probahillties under the 
circumstances, that they did not purport 
to cover the coal, etc., reserved in the deed * 
from the E. & N. Ry. Co. to G. ; and plain- 
tiff had no right thereto. — Judgment of the 
Court of Appeal for British Columbia ([1919] 
2 W. W. R. 172) [2221], reversed. 

Bing Kee v. Mackenzie ei al„ [1919] 
3 W. W. R 221 (P. C— B.C.) : 
48 D. L. R. 287. 



THRESHERS' LIENS. 

See Liens, II. 



Dispute as to owi&erskip of smAll 
strip — Deed — Description — Evidence — 
Onus — Finding of trial Judge — ^Reversal 
on appeal — Claim for possession — Dam- q- -^^ 
ages — Costs — Scale of — Action brought ZLoJi 
in Supreme Court — Jurisdiction of C\)unty 
Courts— [(1919), 17 O. W. N. 41, reversed.] 

Baker v. Ryckman (1919), 17 O. 
W. N. 196. 
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TOBSXHS STSTBM— TBAIXE KOXS. 

TOBBENS SYSTEM. 
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Titles Aot — Mortsas^* ^^^d 



Judfiiment of MaBten, J., 15 O. W. N. 189, 

affirmed. 

Rubhertei Co, and Rubber$ei Co,, 
LinUied ▼. Boeohh Broihera Co., 
Limited (1919), 46 O. L. R. 11; 
49 D. L. E. 13 ; 16 O. W. N. 308. 



TEADE CUSTOMS. 



809 Salk ov Goods. 



Trade mark — lafrlnsement upoa — 
O. €. 1053 f R. 8. O. e. 71» ss. 19, SO, 
85.-~rA trade mark cannot consiat of the 
usual name of the article or a generic term 
thereof. — It ia sufficient if the infringing 
mark at first sright gives the impression that 
it Is the genuine article. — ^Directions in the 
use of a thing cannot be part of a trade 
mark. 

Fyon V. Bilodeau (1919), 56 Que. 
S. C. 151. 



Trade aame — " Real Cake Comes ^ — 

** Ideal Cake Cones " — Secondary meaning — 

TRADE MASKS AND TEADE fnj^^ZrT '^"^*°" " "'"""* "" " 

D^NeUy v. Union Cone Co. (1919), 
17 O. W. N. 66. 



NAMES. 

Trade naiae — lajaaetloii to Restrala 
Use of I flee 1136. 

Trade Marks flee 640. 

Trade name — Infringement — Be- 
seriptlTe word — Mannf aotnrlnc yro- 
eess — ^Patented inTention — Expiry of 
patents — Ao^nisition of seeondary 
meaning — ^Eridenee — ** Passing eif ** — 
Deception — Rea*sonable possibility. — 
Tike word "Ruhherset," used in connection 
with brushes, described a brush whose bristles 
had been fasftened In and then surrounded by 
rubber, which was hardned or vulcanized and 
so "set." Brushes manufactured by the 
plaintiffs under United States patents for this 
particular process of brush making were, in 
1904 or 1905, designated by them " Rubber- 
set brushes." The patents expired in 1907. 
From 1906 onward the plaintiff's brushes 
were eztensirely advertised under the name 
''Rubberset" bothi in the United States and 
Canada. For a number of years after the 
patents ran out no one other than the plain- 
tiffs made brushes by the process described. 
Until 1913 or 1914, when one S. began to 
manofSactnre brushes in- Canada according to 
this process, there was no competition and 
no opportunity to establish any exclusive 
right. S. described his brushes as " set in 
rubber;" and the defendants, in 1917, began 
to use the word " rubberset " as applied to 
brushes made by them according to the same 
process: — Held, tbat, as "Rubberset" was 
clearly a descriptive word, and was invented 
to express the exact article produced by the 
patented process, a monopoly in its use could 
not be asserted after the patents covering it 
ran out. — The word had not, in the 11 years 
since the expiry of the patents, during one 
half of which there was no one competing 
with the plaintiffs in Canada, lost its prim- 
ary and descriptive character and acquired a 
dominating and secondary meaning as de- 
scribing the product of the plaintiffs' factory. 
— Univereal Winding Co. v. George HatierS' 
Uy A Sone, Limited (1915), 32 R. P. C. 479, 
approved. — Cellular Clothing Co. v. Maxton 
d Murray, [189^] A. C. 326, followed.— jBTeW, 
also, that no deception was proved and no 
likelihood of it existed or was apparent. — 



Trade mark — Playing eards — ** Bi- 
ejrele '' desisA — Inf rinseaaent — Pass- 
ing olf — Intent — Damages. — The word 
" Bicycle," as the name given to a certain 
class of playing cards, may become a valid 
trade-mark. — The sale by other manufactur- 
ers of cards described as " Bicycle Series " 
with the word "Bicycle" occupying a line 
in letters larger than " Series " Is an in- 
fringement of the right in tbe trade mark. 
Idington. J., dissenting. — The finding of the 
trial Judge that a foreign manufacturer and 
its agent in Canada conspired to defraud 
the owner of its trade name, and the profits 
to be derived therefrom, should not be inter- 
fered with on appeal. Idington, J., dissent- 
ing on the ground that the evidence did not 
justify such finding. — In an action asking 
for an injunction to restrain the defendant 
from passing off its cards for those of the 
plaintiff. — Held, that though there is no evi- 
dence of actual passing off by the defendant 
the injunction should be granted if the de- 
fendant has offered for sale cards which 
could be passed off for those of the plaintiff, 
and there is sufficient evidence of an inten- 
tion to do so. — The plaintiff's relief in such 
case would be a judfnnent for nominal dam- 
ages with an inquiry lat its own risk if It 
claimed to be entitled to substantial damages. 
A. G. SpaldinfT Broe. v. A. G. Gamage Co., 
113 L. T. 198, foUowed.—Judgment of the 
Appellate Division (40 Ont. L. R. 249; 84 
D. L. R. 745), reversed in part and that 
of the trial Judge (37 Ont. L. R. 85; 31 
D. L. R. 596), restored in part. 

United States Playing Card Com- 
pany v. Hurst (1919). 58 S. C. 
R. 603; 47 D. L. R. 359 (Ont.). 

Trade mark — Speeiflo trade mark — 
Registration. — In an application for the 
registration of a specific trade mark, where 
the resemblance to an existing registered 
trade mark is not sufficient to cause decep- 
tion, registration should be granted. 

The American Sheet and Tin Plate 
Company t. The Pitteburg Perfeei 
Fence Company, Limited (1919), 
18 Ex. Ct. R. 264 (Que.) ; 44 D. 
L. R. 781. 
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TRADES AND TRADE UN- 
IONS, AND COMBINA- 
TIONS AFFEOTINa 
TRADES. 

Assoeiation — fleeretary-treasnrer — 
Dismissal of — C. O. 361. — A society 
formed in conformity with R. S. Q.* 1909, 
has the right, for good and sufficient reasons 
to dismiss its elective secretary-treasurer; 
this is an inherent right and one derived 
from the common law. — A considerable deficit 
in the accounts of a secrets ry-treasnrfr is 
justification for his immediate dismissal from 
office. 

PoUquin y. Longshoremen's Union of 
Montreal (1918), 24 R. L. n. s. 
504; 24 R. de J. 673 (Que.). 

Comspiraojr. — The plaintiff in an action in 
which a local union (an unregistered trade 
union) and six members thereof were made 
defendants, claimed (besides other relief) 
damages for refusal to admit the plaintilfs to 
the union and for inducing the plaintiffs' em- 
ployer to discharge them by a threat to go on 
strike. At the trial Simmons, J. ([1918] 2 
W. W. R. 767), gave judgment for the plain- 
tiffs for damages. On appeal the Ck>urt 
divided evenly, Harvey, O.J. and Beck, J., 
for dismissing, and Stuart and Hyndman, JJ., 
for allowing, the appeal. — Per Harvey, CJ. : 
Whether or not the local union could have 
successfully contended tbat an action would 
not lie against it in its own name if it had 
taken the objection at the proper time, it is 
not open to it to raise the objection after it 
has defended in its own name without ob- 
jection: Krug Furniture Co. Y. Berlin Union 
of Amalgamated Wood^workers, 5 O. L. R. 
463, on this point approved. — The facts, as 

91 ^Q ^^^^^ ^y ^^® ^^^^ Judge, appear to establish 
^^Ou ^1^^ ^Q members of the union in combination 
in their association as an organized union, 
determined to force the employer of the plain- 
tiffs to discharge them, by a strike if neces- 
sary, and proceeded to put the intention into 
effect. The employer on the threat of the 
strike, discharged the plaintiffs. The Indus- 
trial IMsputes Investigation Act, 1907 (Can.), 
c. 20, prohibits strikes except under certain 
conditions. If the employer had waited until 
a strike had actually taken place and then 
dismissed the plaintiffs, the defendants would 
by unlawful means have accomplished their 
purpose. The threat to do something un- 
lawful to accomplish a purpose is in itself 
adopting an unlawful means for gaining the 
object. The plaintiffs, having suffered dam- 
age by such unlawful acts, are entitled to 
maintain an action. — Per Stuart, J. : — ^If the 
union can be sued as a party to the action it 
must be considered as an entity of some 
kind for all purposes. If it is to be made 
liable for damages and its funds attached by 
a judgment it must be for some act done by 
it as such entity and not for the individual 
acts of the persons who, together, constitute 
the entity. — Even if all the members of the un- 
ion could be properly represented in an action 
against them as individuals by the inser- 
tion of the union as defendant in the style 
of cause, then the allegations made, upon 
which legal liability is grounded, must be 



taken as allegations of acts on the part of 
the individuals so represented. As there is 
no definite charge in the pleadings against the 
union for conspiracy or combination (such 
a charge being made only against the six in- 
dividual defendants) the claim made against 
the union should not be so interpreted. There 
is no class of action in which it is more to 
be desired that parties should be precise in 
their allegations of fact as a basis of lia- 
bility than actions where trade unions are 
concerned. In such actions, to enable the 
Court to properly deal only with legal rights 
and legal wrongs, the precise facts upon 
which these rights and wrongs are based, 
must be not only proven, but plainly and 
definitely asserted by accurate pleading. The 
application at the close of the evidence for 
an amendment showing that the six individual 
defendants were being sued as representative 
of all the members of the union should not 
be allowed at that stage. — The most that can 
be said, on the evidence, is tbat the union, 
through its officials, conveyed to the employer 
an intimation that the employees would strike 
if the plaintiffs were continued in their em- 
ployment, and upon the principle decided in 
Allen V. Flood, [1898] A. C, 1, and Perrault 
V. Qauthier, 28 S. C. R. 241, there would be 
no liability. Having in view what here oc- 2139 
curred (as reviewed in the judgment) the 
Industrial Disputes Investigation Act, 1907, 
does not have the effect of taking the case 
out of the principle of those decisions. — ^As to 
the individual defendants, the evidence does 
not establish the allegation of conspiracy or 
combination. Aside from such allegation 
their case comes within the decision in AUen 
V. Flood and Perrault v. Qauthier, supra, and 
under the circumstances (as set forth in the 
judgment) the Industrial Disputes Investiga- 
tion Act, 1907, cannot be invoked against 
them. — Per Bedc, J.: The findings of fact 
of the trial Judge are correct; also his con- 
clusion of law is correct that the individual 
defendants are liable. — Although the Alberta 
Rules of Practice and Procedure are very 
largely based upon the Bnglisb Rules, not 
only do they contain many modifications of, 
and differences from the English Rules, but in 
their totality constitute an environment of 
tradition, methods and machinery differentiat- 
ing to a marked degree the practical opera- 
tion, in this Court, of Rules expressed much 
in the same form as the Ehiglish Rules. This 
Court, like its predecessors in the territory 
over which it exercises jurisdiction, was never 
other than a Court administering a single 
body of law which included, as a part of that 
law, principles recognized and enforced by the 
former Court of Chancery In England. This 
fact has an important bearing and with con- 
sequences extending beyond mere matters of 
practice and procedure and producing in mat- 
ters of substantive law consequences some- 
what different from what would be drawn by 
the English Courts. For this reason, and in 
view of Rule 3, declaring that ** as to all mat- 
ters not provided for in these Rules the prac- 
tice as far as may be shall be regulated by 
analogy thereto,'* and as every Superior 
Court is the master of its own practice, no 
decisions of the English (Courts with refer- 
ence to practice and procedure have any bind- 
ing effect upon this Court or upon any of its 
Judges, though they msy be useful as fum- 
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ishing reasons for one view or another, or as 
disdosins, as a matter of history, the earlier 
practice and the purpose of any English Role 
corresponding more or less to some particular 
iRnle in force in this jurisdiction. — ^Under 
the proeedvre provided hy the Alberta Rules 
of Court, a judgment for the payment of 
money obtained against representatiyes of a 
class, whether that class be recognized as an 
association or not, may be enforced, in a 
proper case, not merely against funds held 
by or for the benefit of the dass, but by pro- 
cess against indiyidual members of the dass 
not originally parties to the action, but 
brought in by service of the judgment, unless 
they show that, under the circumstances of 
the case, it would be inequitable to issue sudi 
process against them. — Although the indi- 
viduals may have been sued as individuals 
and not as representative of the onion, an 
amemdaieat asked for during the course of 
the case should have been granted in such a 
way, if counsel so requested, as to make the 
daim against them in both capacities. It is 
not necessary in such a case to state in the 
style of cause that the defendants are sued 
in a representative capacity. It is quite suffi- 
dent to make the intention clear in the 
body of the statement of claim. — In view of 
the course of Canadian legislation, and the 
simplification of our practice and procedure, 
the provision for its devdopment by analogy, 
and the development of remedial methods of 
2139 S^^^S effect to substantive law and the rights 
and obligations arising therefrom, a power 
which is inherent in the Court, a trade union, 
even though unregistered being a body capa- 
ble of identification by reason of the name 
it has chosen, and the constitution it has 
adopted and the statutory definition of 
a trade union, is a body which has acquired 
such a visible unity and such effective unity 
of external action that there is no reason 
in prindple or common sense why the indi- 
viduals composing it should not be capable of 
being sued under the comprehensive name 
which they have chosen for tiiemselves. It is 
a matter not of substantive law but of prac- 
tice and procedure. — ^Adopting the proposi- 
tion that every superior Court is the master 
of its own practice, the Court can, without 
any statutory rule of practice, should a case 
arise, even though the law be fixed as to the 
substantial rights of the parties, award such 
remedies, though they be new, as may appear 
to be necessary to work out justice between 
the parties. — An unregistered trade union 
could be made capable of being sued under the 
name of the union by a Rule of Court, and 
this being so, a decision of the Court itself 
fixing and dedaring its own practice is as 
effective as a formal rule, especially in view 
of the rule as to analogy above quoted. — Per 
Hyndman, J.: On the evidence the only 
ground of dispute was with respect to the 
plaintiffs (1) refusing to become members of 
the union; and (2) working and being per- 
mitted to work in the same mine with them, 
as non-union men. The defendants' action 
was not with the object of injuring the plain- 
tiffs in their trade or business. There is no 
proper evidence of malice. The situation is 
tiie same in principle as in Alien v. Flood, 
$upra, and neither the union itself i;or any of, 
the defendants are liable in damages. The 
Industrial Disputes Investigation Act, 1907, 
has no bearing on the case. ''Threatening 



to strike " is not a orimlnAl olfemoe. [See 
this case in S. Ct. Can. as 1708.] 

WUliamt v. Local Union, No. 1562, 
V. M. W. of A. [1919] 1 W. W. R. 
217; 45 D. L. R. 150; 14 Alta. 
L. R. 251. 



TRESPASS. 

I« To tlie Peraoii: 

II. To Lamda. 

HI. To Goods. 

Damases: See 773. 

Tl&resliera Eaforelnc Ueat flee 1368. 

By Animals I flee 40« 

I. To the PemoB. 
Assault — ProToeatiom — Evlilomoe 
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Congram v. Griffin (1919), 16 O. 
W. N. 195. 



n. To Laada. 

Chttttns of timber— Plan of leave amd 
lieense — Hot proTon — ^Exemplary dam- 
ages not neeessaiUy Justified. — ^In an QI4I 
action for daiaaces for trespass on lands, ^'^^-'- 
for the taking of timber and injury to the 
soil, where the defendants are unable to sub- 
stantiate a plea of leave and license, they may 
not necessarily be assessed in exemplary 
damages. 

WUaon d Langwn v. Keystone Log- 
ging d Merc<tniile Company, Lim- 
ited (1919), 25 B. C. R. 569. 

Buildins — Erection upon land of stranger 
— Right of builder to remove within reason- 
able time — ^Failure to remove — ^Building be- 0140 
coming property of owner of land — ^Assertion ^**^ 
of title by plaintiff — ^Action for trespass — 
Removal of building. 

McKeneie v. Blue (1919), 17 O. 
W. N. 183. 



TRIAL. 

I. Kotiee of (Hoa-Jary). 
n. Entry for TriaL 
m. Postponemeat of Trial [2143]. 

nr. Jnrjr TriaL 

1. Notice of [2144, 2145]. 

2. When Obdebed [2146-2149]. 

3. Judge — ^Duties [2150]. 

4. The Jubt — Its Duty [2161- 

2153]. 

5. Vebdiot. 

[See EhriDENCE.] 
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V. Hew TrIaL 

1. MiSDIBBOnON OB NON-DlBECTION 

[2154-2156]. 

2. Adiabss [2157]. 

3. Damages [2158, 2150]. 

4. Obivebal [2100-2171]. 
[See, also Appeal and 1285, 1405]. 

VI. OenerAl— PUoe of Trial [2172- 
2177]. 

Defamation Aotlon — JnrT^s I>ut7t See 
789, 790. 

DlToroe Aotton — Erldeaoe obi 8oe 
1042. 

DiToroe Action — Jwrji See 1040. 

Malicrfom Prosooation Aetionei floe 
2153, 2156, 2167. 

Kon-rait — ^Effeet oft flee 1836. 

See Cbxicinal Law. 



HI. Postponement of Trial. 

Amendatent made at sittini^ for 
O-tAQ Trial — Question of law raised — Postpone- 
^l^O ment of trial. 

Rfverdale Land and Improvement 
Co, V. Chapput (1010), 16 O. W. 
N. 356. 

Jniy Trial in Divorce Action i flee 
1040. 



nr. 1. Notice of ^nry Trial.. 

Plaintitf dopririns himaelf of ri^lit 
to inrj trial. — In an action for damages 
I for breach of warranty, defendant set the ac- 

tion down for trial and on application to the 
Besistrar a date was fixed for trial. On mo- 
tion by plaintiff to postpone the trial, the 
Referee postponed it to a date to be fixed by 
the Registrar not earlier than a certain date. 
A I A A Subsequently, plaintiff filed a record and paid 
^^^^ to the Prothonotary a jury fee and set the 
case down for hearing by jury and applied to 
have a date fixed for such trial. Up to the 
time of the order postponing the trial, plain- 
tiff had not expressed any intention to ask 
for a jury trial. — Sec. 40 of the King's Bench 
Act provides inter alia that actions for 
breach of warranty ** shall be tried by jury ** 
unless the parties waive such a trial. Sub- 
sec. 2 says that " except in caves of libel and 
slander, the right to a jury shall be held to be 
abandoned and the case shall be tried without 
a jury unless a jury f ee ♦ • ♦ be paid * ♦ ♦ 
The officer shall require payment of such fee 
before entering the case." — Held, (plaintiff, by 
his motion to postpone the trial and his tak- 
ing out and serving the order postponing it to 
a date to be fixed by the Registrar (the Reg- 
istrar having no authority to fix the date for 
a trial by a jury, which must be done by a 
judge), adopted the forum originally selected 
by the defendants. The plaintiff by his con- 
duct abandoned his right to have the action 
tried by a jury, and is in the same position 
as though he had himself entered the action 
for trial without payment of the required 
jury fee. 

Sutherland v. Sterling Engine Co., 
[1010] 1 W. W. R. 512 (Man.). 



Jnrj notice — PiUns and aerrims 
after tiate for so doinc expired — ^Judica- 
ture Act, s. 56 — Solicitor^ error or omission Q|j./c 
— Motion to strike out jury notice as irregu- ^^^O 
lar — ^Failure to specify grounds in notice 
of motion — Order validating jury notice — 
Costs. 

WiUon V. Toronto R. W. €o, 
(1010), 16 O. W. N. 357. 

TV. 2. Jarj Trial~W¥ea OrdoMd. 



Failnre to flle repljr — O. P. 48S* — 

Plaintiff who has stayed a demand for a 2146 
jury trial to allow defendant to file his an- 
swer to plea embodying new facts, is not there- 
by deprived of that form of trial. 

Mathy$ y. Faotoriee Ine, Co. (1017) 
20 Q. P. R. 287. 

Order 36, r. 5 (1)— Bicbt to Jnrj 
nndcr — Order nnder O. 80, r. 2 — TUAtkjg 
mode of trial — Stands mntil rescinded 
or varied — Sale of land — Introdnction 
of pnrebaser — Oonunission— Oenaral 
antkority— rldaUted anthority — Prae- 
tice.— The effect of O. 36, r. 5 (1), Is te 
preserve to the parties to an action in the 
King's Bench Division the right to a jury, ex- 
cept in a case covered by rr. 4 and 7 of that 9147 
Order; but where the mode of trial has, by ^*^' 
consent of the parties, as settled under O. 
30, r. 2. to be by a Judge, without a ^ury, 
neither party can obtain a jury by merely 
giving notice in the manner provided by r. 5 
(1), so long as tiie order prescribing that the 
trial shall be by a Ju^e, without a jury, 
stands unrescinded and in force. — In order to 
found a claim for a commission on a sale, 
there mu^t not only be a causal relation be- 
tween the introduction of the purchaser and 
the ultimate transaction of sale; but there 
must also be a contractual relation between 
the parties: Toulmin Y. MiOar (1888) 58 L. 
T. N. S. 06, applied. 

Fainoeather v. Fotter, et el. (1910) 
46 N. B. R. 46. 



Action in damages — Demand of 
abandonment — Jnry trial — O. P. 421. — 

A jury trial will lie in an action to recover Q1 4Q 
damages occasioned by a malicious demand ^•"•^'^ 
of abandonment. 

Belanger v. Jacobs (1017), 21 Q. 
P. R. 211. 

Jnry trial — ^Ineeription for proof and 
hearing — fltatement of claiat. — ^A party 
inscribing a case upon the roll for proof and o-ijci 
hearing, thereby loses his right to demand a ^14«^ 
trial by jury. 

Vincelette v. Montreal Tramioaye Co, 
(1010), 21 Q. P. R. 288. 



IV. 8. Jndscs* Dnties-^nry TriaL 

Jnry trial— Verdict — duuMTe in — 
I>nty of Jndse — ^Presntmptian of omaer- 
sldp— Cost»--0. C, 1053, 1054| O. P. 
476. — It is the duty of the Judge to scan 
the jury's verdict and see that it has been ^. ^^ 
rendered in a legal manner. — ^llie liability of 2150 
a tramways company for an accident caused 
by one of its carriages arises under G. C. 
1053.— The preemption under C. C. 1064 
can only be rebutted by proof of fault on the 
part of the person claiming damages, act of 
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God, OP fortuitous event. — Where only several 
of many plaintiffs succeed in an action of dam- 
ages, the others are not exposed to suits in 
damages. 

Fortin v. Montreal Tramtoaya Com- 
pony (1018) 54 Que. S. C. 428 



IV. 4. Thm ^«V7— Xifl l>mty. 
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▼•vdiot for yUlwtW— Jmagmcmt for 
daauisMi — l^'wmwwmA om aj^peal — ^ISum* 
tloms of JmAmp ^OkA J«vr — Cam oiio for 
wit]idr»wal from Jury. — Plaintiff saed 
defendant for damages for personal injuries 
from a fall while alighting from a street car 
operated by 'defendant, alleging negligent con- 
dition of car, and recovered judgment at trial 
on verdict of negligence by a jury. On ap- 
peal this judgment was reversed and the ac- 
tion dismissed with costs ; on the ground that, 
in addition to the incredibility of plaintiffs 
story and its inconsistency with the other evi- 
dence, there was evidence of an admission by 
the plaintiff that the accident was caused by 
her heel coming off her boot, and which evi- 
dence was -not denied by the plaintiff. The 
case should have been withdrawn from the 
jury at the close of the evidence and a dismis- 
sal of the Action directed. — It is for tiie Judge 
to say whether any facts have been estab- 
lished by evidence from which aoslicemoe 
may be reasonably inferred. The jurors have 
to say whether from these facts, when submit- 
ted to them, nejdigence ought to he inferred 
(JfelropfKton &!. v. Jaok9on, 8 App. Gas. 
103, per Lord Cfaims at 107. followed) :-> 
The question for the Judge (subject to re- 
view) is, not whether there is literally no evi- 
dence, but whether there is 'none that ought 
reasonably to satisfy the jury that the fact 
sought to be proved is estaUished. — Where 
there is proved, as part of the plaintiff's case, 
or proved in the defendant's case and admit- 
ted by the plaintiff, an act of the plaintiff 
which per ee amounts to negligence, and when 
it appears that such act caused or directly 
contributed to the injury, the defendant is en- 
titled to have the case withdrawn from the 
jury. — ^References to cases in judgment of 
Perdue, C.J.M. 

Harris v. Winnipeg Sleoirio Rail- 
looy Company [1910] 1 W. W. R. 
453 (Man.). 



Form of oaswers to q«estloiis. — Per 

Macdonald, C J.A. : Jury's method of setting 
2152 out in their answers how they stood pro and 
con criticized. 

Dumphy y. British Columhia Electric 
BaUway Vompany, [1010] 3 W. 
W. R. 201 (B.C.). 

BSalioiomp prosoovtioa — RospootiTe 
fmnotioas of J«dso And inrj. — In an ac- 
tion for malicious prosecution, the question of 
reasonable and probable cause is to be de- 
termined for all the purposes of the trial by 
the Judge: Judicature Act, R. S. O. 1914. 
c. 56, s. 62. The function of the jury is to 
determine the following and only the follow- 
ing matters: (1) Whether the defendant 
prosecuted the criminal charge against the 
plain^ff as alleged before a tribunal into 
whose proceedings the civil Courts are com- 
petent to inquire; (2) whether the proceed- 



ings complained of terminated in the plain- 
tiff^s favour; (3) whether the defendant in- 
stituted or carried on the proceedings mali- 
douriy ; (4) the damages sustained by the 
plaintiff. In determining the third question, 
the jury may but are not bound to imply 
malice from the absedce of reasonable and 
probable cause. — ^In an action for the mali- 
cious prosecution of the plaintiff upon a 
charge of theft, the trial Judge ruled that 
the plaintiff had established wai^t of rea- 
sonable and probable cause, and the jury 
found a general verdict for the plAintiff, 
assessing his damages at $1,700 i-^Held, that 
the finding of the trial Judge as to reason- 
able and probable cause could not, on the 
evidence, be disturbed. — Held, also that the 
jury must have found malice: to srustain the 
finding of malice, there was not only the im- 
plication from the absence of reasonable and 
probable cause, but express evidence that 
the prosecution was instituted for an indirect 
or improper purpose, vis., for the collection 
of a debt which it was alleged the plaintiff 
owed to the defendant. — The information was 
laid by T., the secretary-treasurer of the de- 
fendant company; before laying 9t, T. con- 
sulted the County Crown 'Attorney, who, on 
such facts as were laid before him, advised 
that it was a proper case for laying an in- ^^ .^ 
formation for theft: — Held^ that, to obtain 2153 
the benefit, on the question of roasonable and 
probable cause, of having in good faith octed 
on the advice it had received, the defendant 
company must shew more than Uiat T. had 
laid before the Crown Attorney all the facts 
that were then within his own knowledge. 
Other facts which would have led the Crown 
Attorney to advise against laying the in- 
formation were known to the defendan-t com- 
pany, and they should have been laid before 
the Crown A<ttomey. — Held, also, that upon 
the iersues which the jury were to determine 
there was no misdirection : that the defendant 
company had instituted the prosecution and 
that it had terminated in favour of the plain- 
tiff was not disputed; in the direction as to 
malice there was nothing to complain of; 
and with the direction as to damages the 
defendant company had no reason to find 
fault — Although Uie charge has not been 
objected to at the trial, if it appears that 
misdirection has resulted in a miscarriage of 
justice, a new trial will be granted: but 
here, even if there was misdirection, there 
had been no miscarriage of justice. — The 
damages were not so excessive as to warrant 
the Court's interference. — Held, therefore 
(Ferguson, J. A., dissenting), that the defend- 
ant's appeal from the judgment at the. trial, 
upon the verdict of the jury, in favour of 
the plaintiff, should be dismissed. — Per 
Ferguson, J.A. : — There was misdirection, 
the damages were excessive, and there should 
be a new trial. 

Jetohurst ▼. United Cigar Stores, 
Limited (1010), 46 O. L. R. 180; 
17 O. W. N. 80. 



V. 1. How TrlAl— XUdlroottoa— Hoa* 

cUrootloii. 

In a jury trial for damages under 0. G. 
1056. the form of the following question — 0\f{A 
"Dia the plaintiff suffer damages as the re- ^1^4 
suit of said accident, and if so, in what 
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amoant ? " Ib to be preferred to — " At what 
sum do you fix the damages occasioned by the 
death of the said Robert Young ? " 

MiUer v. Canadian Vicher», Lid. 
(1918) 25 R. L. n. s. 25 (Que.). 

Where a customer sent his cheque to his 
bank and directed it to send him the money 
by express, and the bank, following its usual 
custom, sent it by registered parcel post, it 
was error on the part of the trial Judge, in an 
action against the bank to recover a shortage 
in the amount chequed for, to tell the jury that 
a certain amount of responsibility rested upon 
the bank for not sending the money according 
to directions, without defining the extent of 
the responsibility. See Appeal. 

HaUeti ▼. Bank of Montreal (1919) 
46 N. B. R. e2 ; 43 D. L. R. 116.) 



Malieloiis proseontiim — 
instraetions to Jury — ^Neoemlty of mal- 
icM — l^mwing faotfl for detormiiuitioii 
of JvLTT'— Qi&egtlons of isiproper motiTo* 

— ^Appeal from judgment of Ives, J. giving 
plaintiff damages, on verdict of jury, for ma- 
licious prosecution for theft was allowed by 
reason of error in instructions to jury. Per 
Harvey, C. J.: The jury was not properly 
instructed as to the necessity of malice. The 
question whether defendant made full disclo- 
sure to the police officer before laying the 
charge was not left for the jury to determine, 
as it should have been. Per Beck, J.: The 
jury were not properly instructed as to what 
was an " improper motive " from which ma- 
lice might be inferred. Question of impro- 
per motive discussed. The jury should have 
been instructed that if they believed plaintiff's 
evidence as to his getting impression from 
police officer that he was justified in charging 
theft they were at liberty to find absence of 
improper motive. Per Simmons, J.: The 
question of the completeness and correctness 
of the information given by defendant to the 
police was for the jury and had an important 
bearing upon the question of malice and the 
jury should have been told so. The question 
of what was an improper motive was not 
satisfactorily put to the jury. The jury 
should have been instructed that if the facts 
were such as justified a reasonable and care- 
ful person in coming to the conclusion that 
theft was committed, the defendant should 
succeed, and if the opposite conclusion was 
reached, plaintiff shoold succeed. 

BoUter v. Cleland [1919J 1 W. W. 
R. 1020; 14 Alta.. 341 ; 45 D. L. 
R. 574. 



V. 2. AddroM. 

Counsel addresslnc jn gy Oo iammil " 
eations to Jury — ^Matters not in otI- 
denco — Instntotions by Jndse to Jury 
—Cnrin.^ elfeot thereof. — ^In an action 
by an employee against bis employer 
for injuries received in the course of 
his work, an appeal from judgment of Walsh, 
J. upon verdict of a jury, on grounds of coun- 
sel improperly urging before the jury matters 
not in the record, non-direction of Judge, 
failure of jury to consider elements of damage, 
and erroneous awarding of costs, was dis- 
missed and new trial refused, as the Court 
considered that in view of the evidence, the 



instructions to the jury, and the principles 
governing trials by jury, plaintiff's objections 
could not be sustained. — The damases that 
result from one and the same cause of action 
must be assessed and recovered once for all. 
An affidavit purporting to disclose neir otI- 
denee of condition of plaintiff as result of his 
injuries should not be read on appeal nor a 
noir trial granted on such ground (per Sim- 
mons, J., Harvey, C.J. concurring). — Matter 
which is not ija evidence should not be intro- 
duced by counsel in addressing jury and if the 
Court of Appeal were satisfied that the jury 
were influenced* by such statements, it would 
have to find there had been a mis-triaL But 
it is in the interests of justice that the re- 
sults of trials should not be rendered nuga- 
tory by inadvertent matters if these can be 
cunsd (and in the opinion of the Appellate 
Court are cured) by careful instructions to 
the jury (per Simmons, J., Harvey, C. J., 
concurring). — Upon application for a new 
trial on the ground of inadequate damages in 
the case of personal injuries, when it is evi- 
dent that the jury has not given proper at- 
tention to all the elements of plaintiff's claim, 
a new trial will be granted. It is, however, 
never without reluctance and hesitation that 
the Court sets aside a verdict in an action of 
that nature on such ground, because there is no 
rule approaching to certainty by which they 
can be estimated and it is peculiarly within 
the province of the jury to assess them. It 
is an almost inflexible rule that a new trial 
will not be granted on account of the small- 
ness of damages (per McCarthy, J., Beck, J. 
concurring). — It is prudent for the presiding 
Judge in effect to instruct the jury in all 
cases that arguments or conunents of counsel 
that are not supported by the evidence should 
not receive any consideration and should be 
regarded by them as valueless, that counsel ad- 
dressing them is not giving evidence (per Mc- 
Carthy, J., Beck, J. concurring). — There be- 
ing no Alberta rule similar to the Knglish 
rule prohibiting communication to the jury 
of the fact that money has been paid into 
Court or of the amount paid in, it is doubtful 
if the English authorities would be followed 
in Alberta (per McCartiiy, J., Beck, J. con- 
curring). 

Ryan v. (7. P. R. [1919] 2 W, W. R. 
36 (Aka.) ; 46 D. L. R. 397. 
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V. 3. New TriAl->B 



Defamation — Action for slander — 
Jnry llndins no damasos and Tordiot 
for defendant — ^New trial not gimmt^ 
to enable plaintilf to obtain noasinal 
damages. — Where in an action for slander 
the jury find no damages for the plaintiff 
and find a verdict for the defendant, a new 
trial will not be granted merely because it 
appears that defamatory words were proved 
p.nd to enable the plaintiff to obtain nominal 
damages. 

Altetnan v. Ferguson, [1919] 2 W. 
W. R. 976 (Man.) ; 47 D. L. R. 
618. 

Libel — Words in letter, whether capable ^^ .^^ 
of being read in a defamatory sense — Ver- ZlDt7 
diet — General damages for two libels — 
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Justification of one — Necesaiity for separa- 
tion — ^Mistrial — New trial. 

Leonard v. Wharton (1919), 15 O. 
W. N. 197; 17 O. W. N. 127. 

New Trial — Appellate Court AToidinst 
See 1495. 



V/ 4. New Trial — General. 

AlEdaTit of Jurors — ^Not admissible 
to impeaoh Terdiot — ^Aetlon for aesli- 
genee — ^Indemnity held liy defendants — 
Eridenee of — Improper adniission of ^ 
New trial. — ^A paragraph in defendants' 
factum, setting out afSdavits of two of the 
Q 1 AA J^^^^B stating that they, and, as they believed 
ialoU the majority of the jury, misunderstood the 
effect of the verdict, was, on preliminary ob- 
jection on the motion for a new trial, ordered 
to be struck out, on the ground that such af- 
fidavits were not admissible to impeach the 
verdict. — ^The introduction, in an action for 
negligence causing injuries to the plaintiff as 
the result of his being struck by the automo- 
bile of the defendants while in charge of and 
being driven by their chauffeur, of evidence 
to show that defendants were protected by 
indemnity insurance, is highly improper and 
a ground for a new trial: Loughead v. Col- 
lin^oood ShiphuUding Co. (1908), 16 O. L. 
R., 64, followed. 

Gregg v. Grant d Home (1919) 46 
N. B. R. 138 ; 44 D. L. R. 359. 



DisooTery of new evidence — Avail- 
able on trial — Material— Onmnlative 
— Costs. — A verdict for the plaintiff was 
set aside, and a new trial granted, on pay- 
ment of costs, in an action for a breach of 
a contract to deliver potatoes, where tho ques- 
tion involved depended largely on thot credi- 
2161 hility oi the wiinesses, on the ground of the 
discovery of new evidence where the newly 
• discovered evidence was not merely cumula- 
tive but substantially affected the credibility 
of two of the plaintiffs' witnesses on a ma- 
terial point, and there was no reason to sup- 
pose the defendants would not have produced 
the evidence on the trial had they been aware 
of its existence and materiality: Preston v. 
AppUhy (1888) 27 N. B. R. 92, followed. 

(HbhonSf et ol. v. Hatfield, et al, 
(1919), 46 N. B. R. 96: 43 D. L. 
R. 346. 

The Court will not consider, as a ground 

01 AO ^^^ ^ °®^ trial, the question of the improper 

ZXOia rejection of evidence, if it appears that the 

evidence which it is claimed was improperly 

rejected was in effect given at other times 

during the course of the trial. 

Maritime, etc, Co. y. Clark (1919), 
46 N. B. R. 1 : 43 D. L. B. 158. 

Diseretion of Conrt to order— Oosts 
— ^Neg^Senee — Company supplying 
eleetrio lisht — Injuries alleged dne to 
Ol AQ ^'^^^ condition of wires. — In an action 
iiiOO against defendant, a company operating an 
electric street railway and supplying electric 
light and power, to recover damages for in- 
juries sustained as alleged in consequence of 

A.D.-— 23 



the unsafe condition of the ^defendant com- 
pany's wires, the Court, in the exercise of 
its discretion, without setting asride the find- 
ings of the jury on the trial, may order a 
new trial where the case as it stands is 
not very satisfactory and the actual cause of 
the injury for which plaintiff seeks to re- 
cover dai|iages is not sufficiently shown. 
No coster of motion allowed. 

Miner v. The N. 8, Tramways d 
Power Co., Ltd, (1919), 52 N. 
S. R. 448. 

Evidence — Ambignity — New trial — 
Parol evidence — AdmissiMlity — Art. 
1234 O. G.; art. 1341 G. N.— The action 
was for the recovery of damages for wood 
cut by S. upon timber limits of whicb bound- 
ary lines were in dispute between S. and P. 
The Quebec Wood and Forest Regulation 
No. 24 provides that the survey of Crown 
tim4>er limits, to be valid, must be made 
according to instructions " previously ap- 
proved by the Minister" of Land and For- 
ests, and when the survey is completed, the ct^aA 
reports, plans and field notes of the sur- i51o4 
veyor must **be submitted to the Minister" 
and " approved by him." In this case, the 
instructions, after being issued, were modi- 
fied by the Chief Superintendent of Sur- 
veys, who, being called upon to explain these 
changes, made a report to the Minisrter con- 
taining his reasons fbr making them and 
also annexed to it a plan of the survey 
operations which had been carried out on 
those amended instructions.' The Deputy 
Minister, whose approval was equivalent to 
that of the Minister, then placed his initials 
on the report with the letters " Appd." — 
Held, Davies, C.J. and Mignault, J., dissent- 
ing, that a new trial should be had to deter- 
mine whether the Deputy Minister of Lands 
and Forests had merely approved the ex- 
planations given by the Superintendent of 
Surveys or whether he meant to give his 
approval to the survey operations as re- 
quired by Regulation No. 24. — Per Iding* 
ton, Anglin and Brodeur, JJ. : Parol evi- 
dence is admissible to remove such a latent 
ambiguity. — Per Brodeur and Mignault, JJ. : 
The requirements of Regulation No. 24 are 
of the nature of rules of procedure, and the 
approval of the Minister covers any previous 
informality in the fulfilment of these require- 
ments. Alexandre v. Brassard ( [18051 A. C. 
301), followed.— Per Davies, C.J. and Mig- - 
nault, J., dissenting: Upon evidence, the in- 
tention of the Deputy Minister in approv- 
ing the report of the Superintendent of Sur- 
veys was to give the approval required by 
Regulation No. 24. 

Bhives Lumher Company y. Price 
Brothers d Company (1919), 58 
S. C. R. 142; 47 D. L. R. 418 
(Que.). 

Biseoverj of New Eridenee i See 1285. 

Ordered wliere evidenoe eontradio- 
tor7 and qnestions neeessary to deci- 
sion left nndetermined — Highway — 
Kesligent driving of motor oar. — On ciMis: 

the trial before a Judge without a jury of ^iOO 
an action claiming damages for personal in- 
juries to plaintiff's motor car caused by the 
alleged negligent driving of defendant's motor 
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car on a public highway, in Tiolation of the 
provisions of the Motor Vehicle Act, Acts 
of 1914, c. 43, s. 25, the evidence was con- 
tradictory and a number of difficult ques- 
tions necessary to the proper determination 
of the case were left undecided. A new trial 
was ordered, preferably with a jury. 

Canninff et al. v. Wood (1919), 52 
N. S. R. 452 ; 44 D. L. R. 525. 

Damageg — Wrongfiil admission of 
evidenoe* — In an action for damages for 
injury to an infant plaintiff tried before a 

2166 ^'^^^ ^^^ wrongful admission of evidence as to 
^luu jjjg father's health on the question of dam- 
ages was held not to jufirtify a new trial, as 
there was little evidence given on the point, 
it was not objected to at the trial, the same 
subject-matter was touched upon in cross^ 
examination of the father, the father was not 
mentioned in the Judge's address to -the jury, 
and the Oourt of Appeal considered the evi- 
dence under the circumstances innocuous. 

Ward V. Mainland Transfer Com- 
pany, [1919] 3 W. W. R. 193 
(B.C.). 

Judgment — Action for malieions 
proaeentlon — Verdict of jury in favour of 
plaintiff — Judgment entered for plaintiff and 
affirmed by Appellate Division — Further ap- 
peal to Supreme Court of Canada — Discovery 

2167 ^^ fresh evidence after entry of case — Judg- 
^' ment alleged to have been obtained by fraud, 

conspiracy, and perjury — Dismissal of ap- 
peal without prejudice to motion for new 
trial in Supreme Court of Ontario — Motion 
made under Rule 523 — Forum — High Court 
Division (Weekly Court) — Dne dilig^nee — 
Conclusiveness of new evidence — Order for 
new trial— -Costs. 

Jeannette v. Michigan Central R. R. 
Go. (1919), IG O. W. N. 137. 

KesUsc>^oc — Jnr7 — Answers to qnes- 
tions — Meaning of nnoertain* — In an 

action in the County Court for damages for 
injuries sustained from a fall when alighting 
from a street-car, the plaintiff claimed that 
after the car had stopped at its usual stop- 
ping place at a road-crossing, it started again 
before she had got down from the step and 
threw her to the ground. The evidence of the 
conductor on the car was that she stepped 
■ off the car as it was slowing down and before 
it had reached the crossing. The jury found 

2168 ^^® defendant guilty of negligence and the 
plaintiff not guilty of contributory negligence, 
but in answering a question as to what the 
defendant's negligence was, stated " in allow- 
ing plaintiff to alight while car in motion as 
claimed to be by conductor." The trial judge 
ordered a new trial. — Held, on appeal, Galli- 
her, J. A. dissenting, that in view of the un- 
certainty of the meaning of the jury's answer 
as to what the defendant's negligence was, 
coupled with the finding that the plaintiff was 
not guilty of contributory negligence, there 
should be a new trial. — Held, further, that the 
trial judge in ordering a new trial at the 
close of the case, was acting without juris- 
diction. — Held, further (McPhillips, J. A. 
dissenting), that the appellant, although ob- 
taining an order for a new trial, having failed 
in all its grounds of appeal and the respon- 
dent having an order he did not ask for, there 



is good cause for disposing of the costs other- 
wise than following the event, and the order 
should be costs in the cause. 

Woolston V. British Columbia Eleo- 
trie Railtoay Company, Limited 
(1919), 25 B. C. R. 618. 

Notes of oTidenoe. — ^The District Court 
Judge's notes of the evidence given at trial 
being so meagre that it was inconceivable that 
they contained all the material evidence and 01 AQ 
it appearing from statement of counsel that ^^^^ 
certain evidence had been given which did not 
appear therein, and the Judge having no 
recollection of the facts, a new trial was 
directed as to certain defendants. 

Krienke v. Schafter [1919] 1 W. W. 
R. 990; 12 Sask. L. R. 148; 45 
D. L. R. 758 . 

Trial Jndse inflnenoed by f aot tliat 
plaintilf aeqnitted on oriminal ekargo 
— New trial. — If a perusal of the judgment 
of a District Court Judge convinces the Court 2170 
of Appeal that he has been influenced in his 
judgment in a civil action by the fact that the 
plaintiff had been acquitted on a criminal 
charge, a new trial will be ordered. 

Ooldston V. Alameda Farmers Ele- 
vator d Trading Co. (1919), 43 
D. L. R. 607 (Sask.). 

Variance — Statement of elaim — Case 
proved — Defence of Statute of Frands 
— ^When available — Motion agninst 
▼erdict. — In an action by the plaintiffs, 
wholesale liquor dealers in the town of Camp- 
bellton, the statement of claim alleged that in 
November, 1913, the plaintiffs agreed to pay, 
and did pay, the defendant $5,000.00 lor cer- 
tain leasehold premises, and it was agreed 
that in the event of liquor licenses being is- 
sued and in force in Ward 3 in the said town 
for the year 1917, the plaintiffs should pay ckirrt 
the defendant an additional $1,000.00; that ^1/1 
plaintiffs gave defendant their note for 
$1,000.00, payable forty-two months after 
date, and it was further agreed that the note 
should not be negotiated and should be void 
if licenses were not granted as aforesaid. 
Defendant did negotiate the note, and plain- 
tiffs were forced to pay it. The case proved 
was that the plaintiffs bought the property 
for $6,000.00, and gave in payment six pro- 
missory notes, payable respectively twelve, 
eighteen, twenty-four, thirty, thirty-six and 
forty-two months after date, and it was 
agreed that the last note should not be nego- 
tiated and was to be void if licenses were not 
granted as aforesaid. A verdict was found 
for Uie plaintiffs for the amount of the last 
note and interest On motion by the defen- 
dant to set aside the verdict and enter a ver- 
dict for the defendant, on the grounds that the 
evidence did not support the issues raised by 
the pleadings, and that the agreement, not be- 
ing in writing, could not be enforced under the 
Statute of Frands. — Held, that there was 
not such variance between the statement of 
claim and case proved as to justify the entry 
of a verdict for the defendant, and as the 
Statute of Frauds had not been pleaded or 
raised on the trial it was not available on mo- 
tion against the verdict. 

Boudrcau, ct al v. Ellsworth (1919) 
46 N. B. R. 79. 
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VI. General — ^Plaee of Trial. 



fltenosrapliie notei — ^Failure to lUe^— 

Where one of the parties has failed to file 
i2172 ^® stenographic notes of record, the other 
may move that the case be heard without 
them, but not that judgment be rendered with- 
out proof of record. 

Araeneault v. Vachon (1918), 20 
Q. P. R. 195. 

^, „^ Trial— Plaee of— Rule 245 (b) — Place 
2173 of residence of plaintiff at date of delivery of 
statement of claim — What is necessary to ef- 
fect change in place of residence. 

Doan V. Emerson (1919), 15 O. W. 

N. 457. 



2174 



2175 
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Trial — Ohans^ of Tenne — ^Preponder- 
anee of eonTonienee. 

Caine v. Corporation of Surrey et 
el [1919] 1 W. W. R. 12 (B.C.). 

Place for trial of action — Rule 245 
(b) — " Residence " of parties — Bank — 
Branch office— County Court action — Order 
of Registrar (sitting for Master in Chambers) 
refusing to change place of trial — Appeal 
—Right of— Rule 767. 

Bank of Toronto v. Pickering 
(1919), 17 O. W. N. 161. 

Pleadings — Hearing — Roll — Power 
of Jndge — C. P. 293, 294.— The Ck>urt 
has the right to chimge the order of a roll 
and order that two cases, in which the same 
lawyers are appearing be h^rd before him 
one after the other, when he considers justice 
will be done and that the interests of other 
litigants will not suffer. 

Rat/mond V. Oraham (1919), 56 Que. 
S. C. 454. 

Practice — Vacation — Divorce — 
Trial — Application for directions. 

Auhin V. Aubin, [1919] 3 W. W. 
R. 312 (B.C.) 
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TROVER AND CONVERSION. 

Agency — Forgery — Estoppel — 
Shipment of grain — Forged alteration 
of biUs of lading.— Plaintiff (believing Z. 
to be agent of defendants, as he had been pre- 
viously ), arranged with him for the shipment 
of two carloads of grain to defendants and 
signed (though not quite in the right place, 
being illiterate) the bills of lading, on which 
his name appeared as shipper and defendants* 
name as consignees. The documents were 
signed partly in blank, certain particulars be- 
ing left to be filled in by Z. Z. used the docu- 
ments for his own purposes, borrowed money 
upon them from the bank, signed his own 
name to them, crossed out defendants' name 
as consignees and substituted that of the 
bank. Defendants, being notified of ship- 
ment, paid the bank, procured the bills of 
lading, disposed of the grain and settled with 
Z. for t^e proceeds. Held defendants were 
liable to plaintiff for conversion for the 
value of the grain. Z. by his forgery and 
dealings with the bank converted the grain 
to his own use and could not transfer a title 



to the bank or to defendants. Plaintiff owed 
no special duty to the bank or other persons 
dealing with his bills of lading to guard 
against a possible forgery. There was no 
ground for estoppel. The appearance and 
contents of the documents gave ground for 
suspicion sufficient to place a purchaser upon 
inquiry. The fact that one has no intention 
to convert does not free him from liability for 
conversion. Authorities referred to and prin- 
ciples discussed. 

Lena v. Sim^san-Hefkioorth Conk- 
pany, Limited [1919] 1 W. W. R. 
721 (Man.) ; 45 D. L. R. 285. 

Agency — Sning servant or agent 
for eonTereion. — A servant or agent can 
be sued for conversion of a chattel mortgage 
claimed by plaintiff from the master or prin- .2179 
cipal, where the refusal by such servant or 
agent to deliver it to the plaintiff is abso- 
lute. 

Advance Rumely Thresher Company, 
Incorporated v. Service, [1919] 
2 W. W. R. (J47; 12 Sask. L. 
R. 294. 

Thresher's Iiien — EzcessiTO quantity 
of grain taken — Idability of pnr<Aaser 
of grain front thresher, for eonTersion. 

— Under the proviaions of an Act Respecting 
Threshers' Liens, a thresher can only take 
such a quantity of grain as will reasonably 
secure his claim under the circumstances of ^--^^ 
the case. The circumstances would have to 2180 
be very extraordinary to justify a margin of 
50 per cent. Prima facie such a margin is 
unreasonable. And where 35 bushels would 
have secured the claim but 52 bushels were 
taken, it was held that there was conversion 
of 17 bushels for which the party who pur- 
chased the grain from the thresher as well as 
the thresher were liable {per Lamont, J. A., 
Elwood, J. A. concurring). 

Strongman v. Dow and Saskatche- 
wan Western Elevator Company^ 
[1919] 1 W. W. R. 963 ; 46 D. L. 
R. 691 ; 12 Sask. L. R. 140. 
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TRUSTS AND TRUSTEES. 

I. Tmsts [2181-2185]. 
II. Tmstees [2186-2188]. 

III. Administration of Tmsts 

[2189]. 

IV. Breaches of Trust [2190]. 
V. Generally. 

See Infant. 
See Accounts 2. 



I. Tmsts. 

Agency — Bills of ezohanse — Banhs 
and banhins — Plaintilfs entitled to 
payment from company. — Plaintiffs were 
assignees of the vendor's interest under an 
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agreement of sale of lands to B. in trust for 
the Canadian Agency, Ltd. The latter had 
assigned 50 per cent, of its interest to C, who 
in tarn had assigned a 10 per cent, interest to 
E., subject in each case to payment of a pro- 
. portionate share of the purchase-price. Pay- 

^ ment of instalments under the agreement of 

' sale were made by the Canadian Agency, Ltd., 

r' to whom C. (through the W. Co.) and E., 

f paid their proportions. On June 6, E., made 

his cheque, and, as president of the W. Co. 
directed its cheque on behalf of C. to be made, 
both to the Canadian Agency, Ltd., for their 
proper proportions, being together ode half the 
instalment due the plaintiffs on June 7, which 
cheques (which on their face stated what they 
were for) were deposited by the Canadian 
Agency, Ltd., to its credit in the Bank of Mon- 
treal. E., who was the Alberta manager of the 
Canadian Agency Ltd., forwarded in its name 
to plaintiffs a cheque on said bank for the said 
sum, being one half the instalment due, but 
stated it was the half payable by the (Cana- 
dian Agency, Ltd. The said bank refused to 
pay it on presentation as word had been re- 
ceived of the appointment in England of a re- 
ceiver of the assets of the company. Sub- 
sequently an order was made for the winding- 
up of the Canadian Agency, Ltd., and the li- 
01Q1 QU^^^^^^i^ defended the action which asked for 
^lol a declaration that said sum in the Bank of 
Montreal was the plaintifTs property. — Held 
(Sir Louis Davies, C. J. and Idington, J. dis- 
senting ; reversing judgment of Appellate Di-* 
vision of Alberta and of Hyndman, J.) said 
fund was not impressed with any trust in fa- 
vour of the plaintiffs so as to become in equity 
the plaintiffs' property. — Even on the assump- 
tion that Canadian Agency, Ltd. received the 
C. and E. cheques in the capacity of their 
agent to forward the proceeds to the plain- 
tiffs, it never became a trustee for the plain- 
tiffs. Relations between agent and third per- 
son in respect of money sent by principal to 
agent to pay third person discussed (per Ang- 
lin, J., Brodeur, J. concurring). — Assuming 
payment of the cheque was wrongfully re- 
fused on presentation (In re Maudslay, Sone 
d Field, [1900] i Cb. 602, referred to). The 
maxim " Equity looks upon that as done 
which ought to have been done " is not appli- 
cable in favour of plaintiffs. Said maxim and 
• the question of its application having regard 
to a banker's obligations and relations under 
such circumstances, discussed (per Anglin, 
J., Brodeur, J. concurring). — ^Whatever C. or 
E. paid to the (Canadian Agency, Ltd. on ac- 
count of the lands purchased was money due 
by them to said company and not money due 
by them to plaintiffs (per Mignault, J.). 

Merchants Bc^ik of Canada v. Thom- 
son (Liquidator of the Canadian 
Agency, Limited [1919] 1 W. W. 
R. 855 (S. C. Can.— Alta.) ; 58 
S. C. R. 287 ; 45 D. L. R. 616. 

Money deposited Im bank im name of 

son of depositor in tmst — ^Nature and 

QlftO object of trust — Evidence — Question whether 

AXo^ money formed part of estate of depositor at 

time of death — Will — ^Marriage contract — 

Settlement. 

Re Bellemare, (1919) 16 O. W. N. 24. 

Ag^ent to pnrohaee land — Deed taken 

in name of kgent — ^Aotion to have 

-. agent declared tmstee — Qneetion as to 

intention of parties — Appeal from. 



Jndsment for plaintilf dismissed on 
eqnal diTision. — Plaintiff supplied money 
for the purchase of land of which defendant 
took the deed in his own name. In an action 
to have defendant declared a trustee and for 
the recovery of mesne profits the defence 
•chiefly relied on was that the purchase price 
was furnished by plaintiff with the intention 01QQ 
that the land should be defendant's and that ^ ^^^ 
plaintiff should have a home with defendant 
during her lifetime. — The findings of the jury 
as to the circumstances under which the pur- 
chase was made were in plaintiff's favour 
and judgment was given accordingly, disallow- 
ing defendant's claim for expenditure made 
in permanent improvements after the date of 
the purchase. — Defendant's application for a 
new trial was refused, but without costs, on 
equal division of the Court. 

Ennos v. McLean (1919), 52 N. S. 

R.485. 

Contract — Banking — Bank asree- 
ing witk principal to snpply enrreney 
on agent's drafts — Agent wrongfully 
depositing amount of drafts to kis own 
aeconnt — Knowledge of bank. — Plaintiff, 
a grain elevator company, arranged with 
defendant bank for a branch of the bank to 
furnish currency to plaintiff's paymaster Y. 
at Waldheim (for payments to farmers there 
on purchases of grain) against drafts by Y. 
to be collected by the bank from plaintiff at 
Winnipeg. Y. was also in other business at 
Waldheim and he and his firm had accounts 
at said bank which were overdrawn from 
time to time and the bank was pressing them 91 fi4 
to cover the overdrafts. Y. was allowed by ^^^^ 
the local manager, instead of getting cur- 
rency against the drafts according to arrange- 
ment with plaintiff, to pay the amount of die 
drafts he presented into his firm's account 
and his own and then to draw cheques gen- 
erally on these accounts. Held, that by so 
doing the bank, through its local manager, 
knowingly became a party to a misapplica- 
tion of what were trust funds, which it mu9t 
restore to plaintiff. It was not a case where 
plaintiff must bring an action for damages 
and show the quantum of damage suffered. < 

Plaintiff's claim was for replacement of trust 
funds, and it was for the ibank to establish 
any proper deductions therefrom. — Judgment 
of the Court of Appeal for Manitoba (9 W. 
W. R. 1368; 26 D. L. R. 587; 32 D. U R. 
181), reversed and judgment of Gait, J. (20 
D. L. R. 587; 6 W. W. R. 1444), restored. 

The British America Elevator Com- 

Sony, Limited v. Bank of British 
'orth America, [1919] 2 W. W. R. 
748 (P. C— Man.) ; 46 D. L. R. 
326. 

Trusts and trustees — Settlement — 
Trust deed — Rights of settloi^-Power of 2186 
appointment — ^Will. 

Re Campbell Trusts (1919), 17 O. 
W. N. 23. 



U. Tmstees. 

Compensation of trustees — Trustee ^^^„ 
Aet, s. 67. — A reference was directed to the 21oD: 
Master to fix the compensation to be allowed 
to trustees under a marriage settlement for 
their care, pains, trouble, and time expended 
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in and about realising, managing, administer- 
ing, disposing of, and settling the affairs of the 
trust, in so far as the same related to the 
portion of the trust represented in a certain 
mortgage for |260,000, made to the trustees 
to secure a part of the purchase-money of 
land included in the trust which was sold by 
the trustees, including the transfer of the 
mortgcige to the Accountant of the Court, for 
which tile trustees had not been compensated : 
see Re Hughes (1918), 42 O. L. R. 345. Com- 
pensation for the services of the trustees had 
previously been fixed by the Judges of a Sur- 
rogate Court in respect of the whole of the es- 
tate with the exception of this mortgage: — 
Held, that the Master rightly treated the or- 
der of reference as requiring him to ascertain 
what compensation ought to be allowed to 
the trustees for their services in connection 
with this portion of the estate from the time 
of their appointment down to and including 
the tranter of the mortgage to the account- 
ant. — (2) That the Master was not bound by 
what had been decided by the Surrogate 
Judges as to the scale upon which compensa- 
tion should be fixed. — (3) That, upon the evi- 
dence, the trustees acted as careful, diligent, 
and competent trustees would be expected 
to act ;' the imputation of want of capacity on 
their part was without foundation ; and the 
compensation ought to be upon the footing of 
what an ordinarily careful and competent 
trustee is entitled to receive. — (4) That the 
2186 ^^^s^^B from time to time consulted their 
cesiuis que trust as to questions presenting 
themselves for determination, and made appli- 
cations for the advice of the Court, thus ab- 
staining from taking unnecessary risks, did 
not afford ground for cutting down the 
amount of compensation. — (5) Semhlet that 
what the trustees had done was sufficient to 
justify the allowance of a percentage on tak- 
ing over and distributing tiie estate — the 
word "distribute" as used in Re Farmers' 
Loan and Savings Co. (1904), 8 O. W. R. 
837, and Re Molntyrey Mclntyre v. London 
a/nd Western Trusts Co, (1904), 7 O. L. R. 
548, is intended to convey the same idea as 
the expressions used in Re Berkeley's Trusts 
(1879), 8 P. R. 193.— (6) The calculation of 
percentages upon the various parts of the es- 
tate and upon the receipts and disbursement 
of income is one of the means adopted of fix- 
ing a trustee's compensation ; but neither the 
trustee nor the cestui que trust has the right 
to insist upon its adoption; the tribunal be- 
fore which the matter comes has to ascertain as 
best it n^ay what is a fair and reasonable allow- 
ance for the trustee's care, pains and trouble, 
and his time expended in and about the estate 
(sec. 67 of the Trustee Act, R. S. 0. 1914, cOi. 
121) ; the tribunal cannot be expected Lo 
ascertain, weigh, and set a value except 
on the actual work properly done, and allow 
such value and no more ; regard must be had 
to the size of the estate. — Re Fleming (1886), 
11 P. R. 272, 278, 426, and Re Toronto Gen- 
eral Trusts Corporation and Central On^ 
tario R. W. Co, (1905), 6 O. W. R. 350, fol- 
lowed. — (7) An allowance of 3 per cent, upon 
the $260,000 and 5 per ceht. upon the income 
derived during the period dealt with upon the 
reference would be unreasonable in the cir- 
cumstances ; the fixing of any sum is more or 
less arbitrary; and in this case the sum of 
$4,000 should be fixed, in addition to what 
was allowed in the Surrogate Cavrt, as a 
sufficient recognition of the faithful adminis- 
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tration of a trust of considerable magnitude, 
but of comparative simplicity, and no more 
than reasonable cestuis que trust ought to be 
content to pay. — Master's report varied. 

Re Hughes (1919) 43 O. L. R. 594. 

Trustee's remnneration — ^Not neces- 
sarily based on percentages or com- 
nLiflflions — Fair allowance for time 
■pent — Trustee's employment of so- 
licitors and Talnators— ^Disbursements 
for sncb purpose allowed. — The Court 
should not, in every case, limit the remunera- 
tion of a trustee (not being official adminis- 
trator appointed under The Surrogate Courts 
Act, R. S. M., 1913, ch. 47) to percentages 
and commissions. While such a basis 
may be favoured because it is desirable 
to hold out to trustees an inducement to 
realize as much as possible on the assets of 
the estate, there are instances where such a 
basis would be wholly inadequate {Re Sas- 
katchewan Coal Mining Co., 6 Man. R. 693, 
followed). — Allowance fixed for the time 
spent by the estates officer of a trustee com- 
pany who personally investigated the differ- 
ent items of assets of the estate. — ^Disburse- 
ments allowed to a trustee for the employ- 
ment of a solicitor to extoine the titles to^ 
real estate and a competent valuator to ascer- 
tain the values of the different properties. 

/"n re Borthwick [1919] 1 W. W. R. 
59 (Man.). 



Rigbt to indemnity against cestui 
que trust — Kon-liability of trustee for 
negligence if no damage to cestui que 
trust sbown. — Defendant was appointed by 
the third parties trustee to hold certain land 
in its name pending the carrying out of an 
agreement of sale thereof from certain of the 
third parties as vendors to the other third 
party as purchaser. Under the agreement of 
sale the purchaser was to pay the taxes. The 
agreement between the vendors, purchaser 
and defendant contained a provision that the 
defendant in accepting the trust incurred no 
financial liability or responsibility except with 
respect to payment and disbursement of mon- 2188 
eys actually received under the terms of the 
agreement Held that said provision must 
be construed as a covenant by the vendors 
and purchaser to indemnify defendant 
against any liability imposed upon it such as 
a judgment against it for taxes on the land. — 
A trustee is entitled to be indemnified by the 
cestui que trust against any liability which 
may be thrust upon him by reason of the trust. 
— The defendant would be the ** owner" of 
the land notwithstanding it is a trustee for the 
benefit of others, and therefore it could not es- 
cape the liability to be assesed for the land. 
Sees. 27 and 29 of The School Assessment 
Ordinance and the effect of the definition of 
" owner " in subsec. 13 of sec. 2 of The School 
Ordinance (made applicable by subsec. 1 of 
sec. 2 of The School Assessment Ordinance) 
discussed. — Claims against defendant that it 
had been negligent in not giving notice of as- 
sessment notices received or of demands for 
taxes, were not allowed, as it was not shown 
that any such omissions had prejudiced the 
parties complaining. 

The Board of Trustees for the Cee- 
peear S. D, No, 3069 v. The Se- 
curity Trust Company, Limited, 
[1919] 1 W. W. R. 615 (Alta.). 
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HI* Administration of Tmst*. 

Disposition of fund ropresentins 
surplus proceeds of mortgase sal^ — 
Ezeentors — Account — Settlement — 
Rlglit of oMldren of settlers — 15 O. 

W. N. 301, varied. 

Janisae v. Curry (1919), 16 O. W. 

N. 183. 



IV. Breaches of Trust. 

Appointment of tmstees by will — 
Miscondnet in disposal of tmst pro- 
pertjr — Removal of tmstees — Costs. — 

Defepdants, as executors and trustees, were 
choTiced with and undertook the duty of car- 
rying on the business of testator for a period 
of five years, but were authorized at any time 
during such period, if they deemed it advis- 
able, to sell, and dispose of any part of the 
real estate or personal property on the best 
possible terms. — The business proved to be 
profitable and defendants undertook to ob- 
21 QO **^° ^* ^°^ themselves by disposing of it for a 
^^-^^ price very far below its value to S., who was 
to transfer it to a limited liability company 
to be organized by defendants under the name 
of the "Joseph McGill and Bruce Co., Ltd." 
— Held, that, in thus attempting to secure the 
property for tiiemselves, defendants were guil- 
ty of gross misconduct, adverse to the in- 
terests of the estate of which they were trus- 
tees. — Heldf that, notwithstanding notice by 
defendants, before action, that they would 
comply with all demands made upon them, 
the action was necessary for the protection 
of the estate, for the removal of defen- 
dants and the appointment of new trus- 
tees, for investigation of the accounts by 
means of a reference, and for an injunc- 
tion and decree declaring void the transfer to 
S. — Held, also that, as it appeared that the 
defendant G., while guilty* of negligence, was 
kept in ignorance of the nature of the trans- 
action by his co-trustee, costs of the action, 
trial and reference should be recoverable 
against the latter, but costs of the appeal 
against both defendants. 

Peniz V. Bruce, (1919), 62 N. S. R. 

151. 



VENDOR AND PURCHASER 

(OF LAND). 

I. Capacity of Parties. 
II. The Contract. 

1. Options [2191-2194]. 

2. Oral Contracts [2195]. 

3. Statute of Frauds. 
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VI. Position of Parties Pending 
Completion [2209-2215]. 

VII. I>etermination of Biglits of 
Parties nnder tlie Contract- 
Vendors' and 
Acts [2216-2232]. 



Vm. Reatedies nnder Uncompleted 
Contract* 

1. Rescisson and Resale [2233- 

2244]. 

2. Forfeiture. 

3. Repudiation [2245-2247]. 

4. Specifio Performance [2248- 

2266]. 

5. Generally [2267-2279]. 

IX. Assurance — Registration — 
Possession. 

[General Cross References.] 

Army and Navy — Homestead [535t 
1O20, 1104]— Land TiUes Act — 
Principal and Agent — Misrepre- 
sentation and Frand — Mistake — 
Moratorinm — Mortgases — Spedllc 
Performance. 

Agent's Anthority to Sell: See 1803, 
1812. 

Agreement for Sale — Foreclosnre — ^As- 
sig^ee of Purchaser Iiiable for 
Rentt See 1327. 

Xtzcliange of Properties — Misrepre- 
sentations See 1500. 

Rescission — Misrepresentations See 
1502, 1504. 

Statute of Frauds — Agreement: See 
1821. 

Vendor's Claims Against Agent: See 
1836, 1837. 
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II. 1. Options. 

Option — Owner selling to another 
before expiry of limit of option — Op- 
tion not accepted nor necessary 
amount tendered "witUn limit of op- 
tion to create an agreement of sale — 
No right of action in holder of option. 
^Defendant gave plaintiff an option 
to purchase certain land. Defendant had the 
right under certain .conditions to sell the land 
and be relieved of the option. Before expira- 
tion of the period of the option defendant sold 
the land to another without, as the Ckyurt 
found, being within the said conditions. Plain- 
tiff filed a caveat and subsequently brought 
action for damages. He ne^er accepted the 
option nor tendered the amount which ^as 
under the option agreement required to be 
paid within the limit of the option in order 
to create an agreement of sale. Held plain- 
tiff had no right of action. [See 2192,1 

Stover V. Gold [1919] 1 W. W. R. 
882 (Alta.). 

Option agreement — ^Vendor selling to 
another hefore expiry of time limit — 
Remedy of purchaser. — Defendant gave 2192 
plaintiff an option to purchase certain land. 
Before expiry of the time limit defendant, 
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sold the land to anotber, and notified plaintiff 
thereof. Plaintiff filed a caveat and subse- 
quently brought action for damages. Held 
(reversing judgment of Stuart, J., [1919] 
1 W. W. R. 882), plaintiff's right of action 
arose at once on hearing from defendant 
that he had sold the land ; and plaintiff's claim 
did not require for its support an offer by 
plaintiff, before the expiry of the time limit, 
to take up the option according to its terms. 
[See 2191.1 

Stover V. Gold, [1919] 3 W. W. R. 
508 (Alta.) ; 48 D. L. R. 920. 

Note given for option to purchase land — 

2193 Option not to be exercisable until payment 

of note — Note not paid within time limit — 

Option period expired — Maker of note liable 

thereon. 

Layng v. Pede [1919] 1 W. W. R. 

714 (Sask.). 



Vendor transferrins to another 
thinking he was bonnd by prior option 
— Damaflpefl reeoverable by pnrohaser — 
Rnle in Bain ▼. Fothergill not ap- 
plicable. — An option to purchase land (not 
given for any definite time, but reserving 
right to withdraw the offer at any time on 
30 days' notice) not under seal and expressed 
for the i^nsideration of one dollar which 
was not paid, is revocable at any time by 
notice ; and where after giving arucb option 
the vendor agreed with another to sell the 
land to him, but failed to revoke the option 
and subsequently on request of tbe person 
for whose benefit the option was given trans- 
ferred the land to him, the purchaser under 
the second agreement was held entitled to the 
actual damages resulting from the vendor's 
failure to carry out his agreement (con- 
sisting of reasonable cost^ incurred in con- 
nection with the agreement and the differ- 
ence between what he agreed to pay for the 
property and its value), the rule in Bain 
V. Foihergill L. R. 7 H. L. 158, not being 
applicable. 

Morrow v. Langton, [1919] 3 W. 
W. R. 897 (Alta.). 
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H. 2. Oral Contracts. 

Agreement for sale of land — Pur- 
chaser to choose particular lot — Price not 
mentioned in writing — Oral and unenforce- 
able contract — Statute of frauds — Vendor 
willing to convey lot chosen — Sale-deposit — 
Action to recover — ^Finding of fact of trial 
Judge — Appeal. 

Harrison v. Wrights Limited (1919) 
15 O. W. N. 442. 



H. 5. Contract — Generally. 

Sale of land by 'vrord of month — 
Commencement of proof in mriting;. — 
Wontan described as widcvr — RenUs- 
sion of record to trial Conrt. — The fact 
2196 ^^ having spent large sums of money in re- 
pairing immovable property and to having 
paid still larger ones to the owner, joined 
with a possession exceeding a year and a 
day, is a commencement of proof In writing 
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which will admit parol evidence to prove 
the sale of the land by word of mouth. — If, 
after the case has been inscribed in Review, 
•the defendant discovers' that her husband 
is alive and seeka permission to prove his 
existence, the Court of Review will reverse 
a prior decision of the Court refusing such 
permission, and will order the record back 
to that Court for the purpose of proving the 
fact. 

Fiset V. QuilUam (1919), 21 Q. P. 
R. 241. 



H. 6. Promises of Sale. 

Sale — Interpretation — Cnt of wood 
— C. C. 101.3, 1016, 1019.— The clause in 
question in the contract meant that the pur- 
chaser bound himself to cut sufficient wood 
for the heating purposes of the seller during 
four years. The remainder of the wood 
would rest with the purchaser. — The inten- 
tion being in doubt, the clause is to be deter- 
mined by interpretation. And the interpre- 
tation is determined by the conduct of the 
seller in demanding eadi year from the pur- 
chaser such wood as was necessary for heat- 
ing purposes only. 

Jodoin V. Parent (1918), 55 Quei 
S. C. 322. 

Prontise of sale — Nnntbers in snb« 
division — ^Private plan and cadastre — 
Cancellation of sale — ^Registration of 
— C. C. 2098, 2168, 2175.— In promises 
of sale not requiring registration, recital of 
official numbers is not necessary. That for- 
mality becomes obligatory only in the deed of 
sale. — A promise of sale will not be set aside, 
because the numbers of the lots do not square 
with the official numbers, if, as a matter of 
fact, the lots mentioned in the promise of sale 
are substantially the same as those subse- 
quently confirmed by official numbers in the 
deed of sale. 

MoAnuHy Realty Co. V. Morin, (1918) 
55 Que. S. C. 275. 

Prontise of sale — ^Interpretation of — 
Ownership — Inability — Damases — 
C. C. 1053. — The undertaking to sell a 
certain thing at a stated price and giving 
the taker six months to reach a decision, i&r 2199 
not a sale, but a promise of sale and the 
undertaker having failed to accept within the 
specified time, the offer became null and 
void and of no effect — If, the delay expired, 
the undertaker acts as if he were the owner 
of the things so sold and causes damage 
thereby to their real owner he is answerable 
in damages. 

Henderson v. Fortin (1919). 25 R. 
L. n. s. 384 (Que.). 



2198 



HI. Condition of Sale. 

Sale — Defanlt in pajmient — Penal 
clanse — ^Resolntive condition — Nnllity 
— C. C. 1065, 1088, 1133, 1536.— The 

condition in the contract in question (can- 
cellatiop of the sale of land in default of 
payment of instalments) is not resolutive of 
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2202 



2203 



2204 



2205 



2206 
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itself, and may be sanctioned by the courts 
only at the suit of the seller. 

Holt v. Maker (1918) 55 Que S. S. 
266; 46 D. L. R. 163. 



V. Proof and Invesiiisation of Title. 

Agreement for sale of land — Objection 
to title — ^Discfaarffe of mortgage — ^Effect of — 
Mistake — ^Proceedings in foreclosure action. 

Re Hodffkis9 and Murray (1010), 
16 O. W. N. 385. 

Agreement for sale of land — Title — 
Evidence as to heirs and next of kin of de- 
ceased owner — ^Death of owner and wife and 
children in same accident — Presumption of 
survivorship — Question of fact — Burden of 
proof-— Settlement with next of kin of wife — 
Application under Vendors and Purchasers 
Act. 

Re Barher and Walker (1919), 17 
O. W. N. 215. 

Agreement for sale of land — Objec- 
tion to title — Covenant in conveyance to ven- 
dors — Building restriction — Infringement — 
Rights of other purchasers — No general build- 
ing %:heme. 

Re Seaman and Ward (1919), 17 
O. W. N. 8. 

Agreement for sale of land — Objec- 
tion to title — ^Mistake in deed of conveyance 
— Grantee, party of second part, described in 
grant as party of first part and in Habendum 
as party of third part — Application under 
Vendors and Purchasers Act. 

Re Minty and Blackburn (1919), 17 
O. W. N. 38. 

Agreement for sale of land — Objec- 
tion to title — Conveyance made in 1888 to 
person " in trust " — -Evidence of nature and 
terms of trust and of right of person to sell, 
required by purchaser — Absence of actual no- 
tice of adverse right — Constructive notice — 
Registry Act — Previous decision on same 
question — Application under Vendors and 
Purchasers Act — Adjournment for hearing by 
Divisional Court. 

Re McKinley and McCullough 
(1919), 17 O. W. N. 176. 

Agreement for sale of land — Objec- 
tions to title — Conveyance made to person as 
" trustee " — Nature of trust and powers of 
trustee not indicated — ^Right of person to sell 
and convey — Evidence — Affidavit of solicitor 
— Insufficiency — Land subject to easement — 
Right to place poles and wires thereon — 
Validity of objections to title. 

Re "thompson and Beer (1919), 
17 O. W. N. 4. 

Sale — Corner lot — Homologated 
line — Warranty, — Error — NnlUty — 
Caveat emptor— C. C. 903, 1401, 1508, 
1500. — The buyer of a corner lot, after 
close scrutiny of the plans upon which ap- 
pears an homologated line marking off a strip 
of land twenty feet wide along a street front- 
ing the land, which strip was not sold with 
the lot, is without redress, even under a 
special clause of guarantee in the deed, if 
the municipal homologated line is suose- 



quently erased, and the buyer thereby loses 
the advantage of the corner. — Conjectures 
and motives do not form part of the contract 
of sale and remain at the risk of the buyer, 
except in certain cases whereby the buyer was 
induced in error by fraud. 

Knoicles V. Rahinovitch (1918), 56 
Que. S. C. 306. 

Sale of lands — ^Delivery — Title deeds 
— Obligation to deliver them — C. C. 
1493, 1409.— Title deeds, in a sale of lands, 
are accessory thereto. The seller cannot 2208 
claim the purchase price until he hands over 
to the purchaser the deeds establishing his 
ownership. — This obligation is the stronger 
when it is stipulated that the vendor is to 
furnish clear title deeds. 

Gibson V. Lemieua (1919), 28 Que. 
K. B. 497. 



VI. Position of Parties Pending Com- 
pletion. 



Agreement for sale of land — ^1 
ohase-money payable in instalments — 
Destmetion by lire of bnildings on 
land — ^AppUoation of insurance ntoney. 

The plaintiffs agreed to sell, to the assignors 
of the defendant, land upon whch there were 
buildings. The purchase-money was payable 
by instalments; and a large part of it was 
still unpaid when the buildings were damaged 
by fire. The agreement contained a covenant 
that the purchasers would insure tlie buildings 
in their own names, with loss payable to the 
vendors as their Interest might appear. The 
defendant Insured the building accordingly, 
and the insurance companies issued cheques 
for the amount of the loss, payable to the 
order of the defendant and the plaintiffs. — 
Heldf that the plaintiffs, having a vendor's 
lien, were ntortgagees within the meaning 
of sec. 2. (d) of the Mortgages Act, R. S. O. 
1914, ch. 112, and were entitled to have the in- 
surance money applied in accordance with the 
provisions of sec. 6. — If the plaintiffs were 
not mortgagees, the same application of the 
moneys should be made, by virtue of the re- 
lationship of vendor and purchaser. — ^The 
plaintiffs were entitled to the security of the 
insurance money, just as, before the fire, they 
were entitled to the security of the building 
which the money represented. — The plaintiffs 
were not entitled to apply the insurance 
money in payment of instalments not yet due, 
but only to look to that money as part of 
their security. — The period during which in- 
stalments were to be paid being a long one, 
the money should not be held in trust and in- 
vested ; but, if the parties could not agree as 
to its disposal, should be paid into Court. — 
Corham v. Kingston (1889), ^7 O. K. 432, 
and Edmonds v. HamUion Provident and Loan 
Society (1881), 18 A. R. 347, followed. 

Scott v. Crinnianj (1919) 43 O. L. 
R. 430; 44 D. L. R. 20. 

Contract — Offer of vendor on reoeiT- 
ing certain payment and qnit olaim 
to release pnrohaser from payment -~ 
Time limit — Aoeeptanee of offer by 
letter — Payment not made within time 
limit — Purchaser not entitled to re- 
lease — Option — Striet oonstmetion of 
conditions — Time bf essenoe. — As the 
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purchaser desired to be released from pay- 
ments under an agreement of sale of land, 
the vendor on May 14, 1917, wrote S., the 
purchaser's managing director, offering to 
accept $1,900, together with a quit claim and 
for that consideration to release the purchaser 
from all liability " this offer to hold good un- 
til June 15, 1917, but to be null and void 
after June 15, 1917, without further notice." 
On May 29, wrote the vendor accepting the 
offer. Held that the payment of $1,900 and 
giving of a quit-claim deed before June 15, 
1917, was a condition precedent to right of 
the purchaser to the release. The vendor's 
proposal was an option and therefore the 
conditions imposed should be strictly con- 
strued and time was of the essence. (Judg- 
ment of Gait, J. [1918] 3 W. W. R. 312, af- 
firmed.) 

Freehold Investment Companyj Lim- 
ited v. Weatland, [1919] 2 W. 
W. R. 235 (Man.). 

Delivery — Unlawful holding — In- 
terest— C. C. 1491; O. P. 77.— The seller 
of a lot of land, held to deliver it over, has 
sufficient interest to take action against the 
occupier thereof to have him ousted. 

Beaucage v. Brunette, (1918) 54 Que. 



Snbseqnent pnrol&aser — Diseharge of 
former Irayer — Admisflion — Writings in 
books — Oommenoement of proof in 
nrritins — Parol evidenoe, — Where the 
vendor of lots of lands admits that, if his 
purchaser transfers his rights to a third par- 
2212 ty, the vendor holds such third party to all 
the conditions embodied in the original deed 
of sale, thereby discharges his immediate pur- 
chaser from all further liability. — ^Wliere the 
books of the vendor show that the first pur- 
chaser's account has been closed by an entry 
made against the second purchaser, there is 
commencement of proof in writing which will 
support parol evidence. 

In re Charlehois, (1918) 55 Que. 
S. C. 75. 
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Trees — Growth of — Nnllity — C. O* 
1013, 1065. — ^When the seller of a vacant 
lot agrees " to remove all the trees from both 
sides of the avenucj" that is, the avenue upon 
which the lot was fronting, he is not only 
obliged to cut down the trees but he must re- 
move the stumps. 

Matley v. Kinsley, (1918) 25 R. L. 
n. s. 8. (Que.). 

Sale nnder redemption — Frand — 
Loan — Parol evidence — Conunenee- 
ment of proof by writing — O. O. 0^4, 
989, 1032, 1233.— Where the seller under 
right of redemption remains in possession, 
pays the taxes and receives interest on the 
purchase price, while there may not be suf- 
ficient in these facts to prove a loan, there is 
sufficient to allow parol evidence to support 
averments of fraud on the issues. — Even if 
the parties intended a loan, but it takes the 
form of a sale under redemption, the latter 
should be given effect to as such. — In the 
absence of fraud, a covenant extending the 
term of a sale under redemption in a transac- 
tion involving more than $50 cannot be 
proved by parol evidence. — ^Refusal to carry 



out verbal or written undertakings does not 
constitute fraud. 

8t, Auhin v. Crevier (1919), 56 
Que. S. C. 14S. 

Sale nnder redemption olanse — Ez- 
penditnree and improvemente — Re-im- 
bnrsement of — O. O. 1548. — Where a 
right of redemption is renounced, improve- 
ments and alterations made to the property 
are to be reimbursed by the buyer it the 
latter accept the waiver. 

Malo V. Lehrun (1917), 25 R. L. 
n.s. 458 (Que.). 



VII. Determination of Rigbts of Par- 
ties nnder tbe Agreentent. 

Agreement for sale of land — Assign- 
ment of another agreement — Exchange — 
Fraud — Findings of fact of trial Judge — Dis- 
missal of action — Ck>sts. 

Maason v. 8haw, (1919) 15 O. W. 
N. 438. 

Agreement for sale of land — Objec- 
tions to title. — The exercise of a power of 
appointment of land, where the instrument 
creating the power docs not provide for the 
manner in which it is to be executed, is not 
invalid because not made in the manner pro- 
vided for in sec. 24 of the Conveyancing and 
Law of Property Act, R. S. O. 1914, ch, 109. 
— Where a mortgage is made to all of the exe- 
cutors and trustees under a will, there is no 
power in any less than all of them, who are 
living, to give a valid discharge of the mort- 
gage, unless some special power has been con- 
ferred upon them to do so; where the will 
confers upon a majority of the executors 
power to discharge mortgages which under 
the will they are empowered to take, there is 
no reason in law why such a mortgage should 
not be so discharged. — Quaere, whether one 
of several living executors could alone give 
a valid discharge of a mortgage made to their 
testator.-— -&a> p. Johnson (1875), 6 P. R. 225, 
considered. — Objections made to the title to 
land, upon an agreement for sale and pur- 
chase, declared invalid. 

Re SpeUman and lAiovitz (1919), 
44 O. L. R. 30. 

Agreement for sale of jland— Con- 
struction — Legal title not in vendor — ^Time 
for making conveyance — '* All reasonable dili- 
gence to obtain title " — Action for return of 
purchase-money — Absence of notice to con- 
vey within certain time — Vendor not in de- 
fault. 

Jermy v. Eodson (1919) 15 O. W. N. 

323. 

Agreentent for sale of land — Objec- 
tion to title — Default of purchaser under 
previous agreement — Power of sale on one 
month's default without notice — Exercise of, 
by new sale — ^Right of first purchaser and 
his assignees. 

Re Lee and Sanagan (1919) 15 O. 
W. N. 437. 

Agreement for sale of land — Agree- 
ment not executed by co-owner, wife of ven- 
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dor — Purchaser goins into possession of part 
of premises — Shutting off supply of gas and 
water — Injunction — Payment for articles 
used. 

MacOiUivrav v. Davis (1919), 16 

o. w. N. see. 

Mines and mlneralA — Sale of land« — 

Defendants, as executors of the will of G., in 
March, 1904, agreed to sell, and a year later 
conveyed, certain land to t>lAintiff, who be- 
came registered as the owner of an *' abso- 
lute fee *' of the lands. This land had been 
conveyed to G. by the E. & N. Ry. Co.. who 
reserved thereout the coal and other minerals. 
Defendants in 1918 obtained on application 
a Crown grant of the fee simple in said land 
under the Vancouver Island Settler's Rights 
Act, passed in February, 1904, the time for 
application therefor having been extended by 
amendment passed in 1917. Plaintiff then 
brought action for a declaration that he was 
entitled to the coal and other minerals under 
said lands. The said agreement of sale and 
conveyance to plaintiff had been lost and sec- 
ondary evidence of contents was given. Held 
(reversing judgment of Gregory, J., Martin, 
J. A. dissenting) the burden was on defen- 
dants to prove that said agreement or con- 
veyance contained any reservation as to 
coal, etc. ; the evidence did not establish any 
such reservation ; in any event there was no 
suggestion of reservation of any rights in 
the coal, etc, acquired by defendants under 
the Vancouver Island Settler's Rights Act, 
1904 ; and plaintiff was entitled thereto. 

Bing Kee v. Mackenzie [1919] 2 
W. W. R. 172 (B.C.) ; 47 D. L. 
R. 43. [See 2131.] 
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Purchaser oovenantlns to pay taxes. 

— ^A purchaser under an agreement for sale 
of land covenanted to pay the taxes but 
failed to do so and the land was consequently 
forfeited under the provisions *of The Town 
Act. The vendor was held entitled to re- 
cover the balance of the purchase price not- 
withstanding his want of title (by reason of 
forfeiture as aforesaid) as for the purchaser 
to object to such was availing himself of his 
own wrong. 

Lehel v. Dohhie [1919] 2 W. W. R. 
483 (Alta.). 

Purehase-priee payable hy instal- 
ments — Land to be conveyed on completion 
of paynients — No express covenant to pay 
purchase-money — Implication of such coven- 
ant. — Where a purchaser agrees to purchase 
land at a named price payable by instalments 
and providing for the conveyance of the land on 
completion of the payment, though there is no 
express covenant by the purchaser to pay the 
purchase-money, such a covenant may be im- 
plied. 

Hieheri & Doem v. Grieahrechi 
[1919] 2 W. W. R. 24 (Man.). 

Purchase of land nnder asreement 
for sale — Registered ezecntion as^inst 
vendor — Priorities — Vendor at time of 
sale in defanlt nnder his purchase of 
the land. — A purchaser of land under 
agreement of sale takes the same subject to 
executions standing registered against the 
vendor at the time of purchase. This is the 
case even though the vendor at the time of the 
agreement of sale may be in default under his 



purchase of the land, providing such default 
is not such as to render such vendor's interest 
worthless and to deprive such vendor of any 
right against his vendor to specific perform- 
ance. — Fos8 v. Sterling Loan, S, W. W. R. 
1092, and Weidman v. McClary, [1917] 2 W. 
W. R. 210, distinguished. 

Ruttle V. Roice. [1919] 2 W. W. R. 
706; 12 Sask. p. R. 280. 

Sale — Iiicense — Canoellation of 
contract — Aeeonnting — Interpreta- 
tion of contraot— C. C. 1013, 1071, 
1472. — When a sale is perfected, the pur- o.jO« 
chaser cannot withdraw therefrom. — If an ^«^^ 
amount has been paid on account, and the 
purdhaser wishes to w^ithdraw, the seller may 
keep the sum so paid. — The sale herein was 
not of the license itself but of the privilege 
which the holder thereof would have to 
secure its renewal. 

Ar&hamhault v. Durand (1919), 25 
R. L. n.s. 288 (Que.). 



Volunteers and Reserrists Relief 
Act — Crop payments — Vendor's portion 
of crop to be delivered at elevator — 
The Crop Paynients Aot. c. 34 of 1016 
— Right of vendor to seise threshed 
crop on land. — Where under an agreement 
of sale of land the purchase-price is payable 
by delivering to a certain elevator in the name 
of the vendor the crop or a specified portion 
of it -grown on the land, the agreement pro- 
viding that the crop shall be the personal pro- 
perty of the vendor, the vendor (in view of 
s. 3 of the Crop Payments Act, c. 34 of 1915, 
Sask., and said provision in the agreement) 
has a legal interest in the crop before its de- 
livery at the elevator and may enter on the 
land a^d seize his proper quantity of the 
grain threshed and stored thereon. The right 
to seize extends only to the portion belonging 
to the vendor for that year under the agree- 
ment. — An agreement between the parties in 
view of the purchaser going overseas, which 
however he eventually did not do, «by which 
he agreed to make certain payments, was held 
under the circumstances not to have changed 
the crop-payment provision to one of cash 
payment, the purchaser's agreement for these 
payments not having been accepted in lieu of 
the original agreement. 

Rose V. Edmonds ei al., [1919] 3 
W. W. R. 47 (Sask.). 
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Vendor taking purchasers' pronUs- 
sory notes in retnm for transfer. — A 

vendor of land who gives to the purchaser a 
transfer which is recorded and takes from 
him promissory notes for the amount of the 
consideration, which he endorses to a bank 
for security for advances to him, on balance 2227 
of «vhich notes the bank recovers judgment 
against said purchaser as maker and said 
vendor as endorser, the liability of the vendor 
to the bank being less than the amount owing 
by said purchaser under said judgment, is 
not entitled to a vendor's lien against said 
land. [See 2276.] 

Denny v. Nozick, [1919] 2 W. W. 
R. 792 (Alta.). 

Sale — ^Iioan — False representations — 
Error — Nnllity — Agency — O. C, ^-^^^ 
992, 1727. — A false representation in a 22ilo 
deed of sale of land, whereby it is repre- 
sented as being situate in a certain street at 
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a point where land values are higher than 
tho^, in the same street, where the land is 
in reality, is sufficient to justify the setting 
aside of the deed. — Where an agent for a loan 
upon land secures a lender who, in turn, re- 
tains his services to sell to the borrower a 
strip or parcel of land, in consideration of 
which, the borrower will get his loan, and the 
agent makes false representations to the bor- 
rower anent the parcel of land so sold to him, 
the seller of tiie land will be bound by the acts 
of the agent. — To set aside a deed of sale, the 
cause of the error, whether by one or the 
other of the contracting parties, is immaterial. 
— 'Where a sale is part consideration for a 
loan, and the sale is set aside, the borrower 
will not be ordered to return the loan, both 
contracts being independent. 

Latour v. Breux (1918), 56 Que. 
S. C. 302. 

Title to land — Sale by mortgagee — Evi- 

2229 ^^Jice — Possession — Rights of mortgagor — 
limitations Act — ^Application under Vendors 
and Purchasers Act— -Costs. 

Re Rusaell and BUling (1910). 16 
O. W. N. 273. 

Application nnder Vendors and Pnr- 

2230 ®^'^^" ^^^ — Declaration that good title 
shewn — Costs. 

Re HumdaU and Zeigler (1919), 16 
O. W. N. 380. 

Vendor sellinK and asaignlns all Us 
estate in land — Vendor to later deliver 
transfer and purchaser then to make further 

2231 P^y^*®'^^ — Vendor subsequently granting ease- 
ment to another for right of way through land 
— Easement not noted against title — Vendor 
transferring clear title to purchaser — Pur- 
chaser liable for payment. [See 2266.] 

Roland v. Rwnsford {Administrator 
of the Estate of WiUiam D. Mo- 
PhaU, deceased) [1919] 1 W. W. 
B. 773 (Alta.). 



Vui. 1. Resoission and Resale. 

Agreement of pnrehase delivered by 
pnrol&aser eonditlonally in escrotr* — 

Purchaser held justified in treating agree- 
2232 ment of sale of land as abandoned and to be 
entitled to rescission through vendor^s un- 
reasonable delay in delivering certain docu- 
ments. 

Smith and Huron idS Erie Mortgage 
Corporation v. Ash [1919] 1 W. 
W. R. 633 (Sask.). 

' Agreement for sale of land — Fraud of 
agent of purchasers — Commissrion paid by 
vendors to agent — Knowledge of vendors of 
2238 relation between agent and purchasers — ^Re- 
scission of contract — ^Repayment of moneys 
paid on account of purchase-price. 

Meloehe v. Truaw (1919), 17 O. W. 

N. 35. 

Agreement for sale of land« — Assdgn- 
_ ment of another agreement — Exchange 
2234 — Misrepresentation as to value of se- 
curity — Fraud — Finding of trial Judge 
— Right to rescind — Inability to make 
restitution in integrum — Bstoppel — Judg- 



ment and final order of foreclosure in 
foreign action — Bar to present action — ^Delay 
to allow of proceedings to set aside judg- 
ment and order — Leave to apply. 

Masson v. Shaw (1919), 16 O. W. 
N. 343. 

Agreement for sale of land — Posses- 
sion taken by purchaser — ^Default in pay- 
ment of instalments of purchase-money — 
Action for rescission, damages, forfeiture and 
possession — Tender of overdue instalments 
after action brought — Payment into Court — 
Judgment for vendor for amount paid in — 
Failure of action in other respects — Costs — 
Rules 313. 314. 

Sylvestre v. Sohtoartz (1919), 16 
O. W. N. 359. 

Oaneellation of eontraot by vendor^ 
Chapter 31 of 1917 <lst sess.) — Elfeet 
of statute on rights before the Oonrt — 
Rii;ht of Oonrt to give purchaser time 
for payment. — ^In passing c. 31 of 1917 
(1st sess.) the Legislature in taking away 
the right of a vendor of land of cancellation 
by nodce under the terms of the contract and 
enforcing a resort to the Courts for cancel- 
lation, was protecting the purchaser from the 
exercise of such right and leaving the question 
of cancellation to the discretion of the Court. 
Apart from such statute the Court has a 
right, upon application by a vendor of land 
for cancellation of the contract, to fix a time 
within which the purchaser may pay. 

Provincial Securities Company ^ Lim- 
ited and McBain v. Oratias, et 
aK [1919] 2 W. W. R. 83; 12 
Sask. I.. R. 155 ; 46 D. L. R. 104. 

Delay in registering transfer— Filing 
of plan of railway right-of-wasr — ^In- 
ability to register transfer — Right of 
purchaser to resolssion of eontraet. — 

A purchaser who kept a transfer for twenty 
months without any effective attempt to regis- 
ter it and then was unable to obtain regis- 
tration, because of the filing of a plan of a 
railway right of way, but had not formally 
demanded a transfer with a registerable des- 
cription, held not entitled to rescission of the 
contract for sale. BaUantyne v. Hettinger, 8 
Alta. L. R. 412, 7 W. W. R. 526, distin- 
guished). 

Prosser v. Hudson*s Bay Company 
[1919] 1 W. W. R. 10 (Alta.). 

Eleotion by vendor to reseind — Bind- 
ing effeot thereof. — ^Where a party, with 
full knowledge of all the facts, elects to re- 
scind a contract in default of payment and 
asks the Court to give effect to that election 
and the Court grants his request, he is bound 
by his election and cannot, by neglecting or 
refusing to take the necessary steps to give 
complete effect to the Court's decree, obtain 
the right to re-elect Where plaintiff in an ac- 
tion in another province had asked and ob- 
tained from the Court an order for cancel- 
lation of an agreement of sale and forfeiture 
of moneys paid thereon in default of payment 
within a time fixed, she made an election by 
which she was bound, and even if the final 
order cancelling the agreement was not taken 
out she was not at liberty to sue upon the 
agreement (Standard Trust v. Little, 8 Sask. 
L. R. 205, 8 W. W. R. 1112, followed. Judg- 
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ment of McKay, J., [1919] 1 W. W. R. 469, 
affirmed). [See 1293.] 

Davidson v. Sharpe [1919] 2 W.W. 
R. 76; 12 Sask. L. R. 183; 46 
D. L. R. 256. 

Ezchaage of lands — ^Misrepresentation — 
2239 Ites«88io» for. 

Hamilton v. Colloway (1919) 43 D. 
L. R. 768 (Alta.). 

Inability of vendor to giTO title 
without ooncnrrenee of tl&ird person — 
99iin ^^B^^ ®' pnrehaser to reooTor moneys 
Z^^U paid. — ^A purchaser ander agreement of sale 
was held entitled to return of moneys paid 
with interest by reason of inability of vendor 
to make title without concurrence of a third 
person which he could not compel. 

Metcalfe v. Van Houten [1919] 2 
W. W. R.410 (B.C.). 

Misrepresentation — Reseission — 
Affirmation by pnrobaser after Imow- 
ledge — Eleotion — Dantages — Speoifle 

fierf ormanee ordered wben not pleaded. 
n an action for rescission of four agreements 
for sale of lands on the ground of fraudulent 
misrepresentation, and for damages, ttie trial 
Judge found fraud on the part of the defen- 
dant, but also found that the plaintiff had,' be- 
fore launching the action, elected to abide by 
the contracts after full knowledge of the 
fraud. He refused rescission, and assessed 
damag^es at the amount of the difference be- 
tween the purchase price and the actual value 
2241 ^' ^^® lands when purchased. There was no 
plea for specific performance of the agree- 
ments for sale, but a reference was ordered 
to inquire into the title to the lands and to 
take accounts on the basis of deducting from 
the amount of damages found the balance due 
on the purchase price under the agreements 
for sale, that there be judgment for the plain- 
tiff for the balance, and that the defendant 
execute a conveyance of the land in question 
in the plaintiff's favour. — Held, on appeal, 
McPhillips, J. A. dissenting, that the judg- 
ment below be affirmed with the variation 
that there 'should be no order as to specific 
performance of the agreements for sale, as 
there was no such plea in the statement 
of elaim, nor was it raised on the trial. — 
Per Macdonald, C. J. A. : An action for 
speoifle performance lies only where there 
has been a refusal to perform ; there has been 
no refusal to perform, and no such issue has 
been raised. 

Williams v. Shields (1919) 25 B. 
C. R. 198. 

Snbseqnent sale snbjeot to agreentent 
— Defect in title — ^A^nissions — ^Appli- 
cation for Judgment. — ^The fact that a 
vendor, after having sold land to S. under an 
oo^O agreement for sale, subsequently, and before 
^^t^ final payment was due, sold the land to H. 
subject to the agreement witii S., is not a suf- 
ficient ground to support an application by 
S. for Jndg^ment on admissions in an action 
for rescission. 

Solton v. Northern Loan and Mort- 
gage Guarantee Corporation, lAmr- 
ited (1919) 25 B. C. R. 529. 

Vendor's title — EzistinK mortflpase — 
Coal excepted from title bnt not re- 
served in agreement of sale — ^Waiver 



by pnrcbaser — ^Aoc»eptanee of title by 
purchaser. — The existence of a mortgage 
against land sold under agreement of sale 
does not deprive a vendor of his right to a 
decree for specific performance, so long as he 
is in a position to give title when the time for 
' performance arrives. — If a vendor agrees to 
sell laud without excepting the coal therein 
which is not included in his title, the pur- 
chaser, in the absence of waiver, is entitled 
to the coal or its value, and if he cannot ask 
for rescission by reason of the impossibility 
of *' restitutio in integrum *' he is entitled to 
compensation (Innis v. CostellOf 11 Alta. L. 
R. 109. [1917] 1 W. W. R. 1135 ; Universal 
Land Security Co,, Ltd, v. Jackson, 11 Alta. 
L. R. 483. [1917] 1 W. W. R. 1352; Pugh ^^ ^ 
V. Knott 12 Alta. L. R. 399, [1917] 3 W. W. 2243 
R. 95, followed). — ^Waiver involves know- 
ledge and intention. A dear and unequivo- 
cal intention must be sho^'n.by Wio eviJ**nce. 
Waiver discussed. — Purchasers of land were 
held entitled to compensation for the absence 
of title to the coal in some of the lands sold 
to them. As to certain lots included in the 
agreement of sale which, under arrangement, 
had been transferred by the registered owner 
to sub-purchasers, the purchasers were held 
to have accepted title and not to be entitled 
to compensation. — ^By an agreement made 
subsequently to the agreement of sale the pur- 
chasers were to pay the purchase moneys to 
G., the vendor's vendor, to the extent of the 
amount owing G. The vendor on hearing 
subsequently that G. had mortgaged the land 
told one of the purchasers to " protect the 
mortgage.'* It was held that under the cir- 
cumstances of the case this " warning " was 
not sufiicient to impose any obligation on the 
purchasers to withhold moneys from G. by » 

reason of the mortgage. 

Crump V. McNeUl [1919] 1 W. W. 
R. 52 ; 14 Alta. L. R. 201. 

Title — ^Vendor nnable to give title — 
Rescission by purchaser — Action for 
'retnm of moneys paid — Snbseqnent 
acquisition of dtle by vendor — Clanse 
accepting title — Inapplieable when 
no title. — Where under an agreement of 
sale of land the vendor by reason of not 
having acquired title is unable to give a 
transfer when required to do so under this 2244 
contract and further fails, after ample time, ^^^ 
to acquire title, and the purchaser rescinds, 
it is no defence to a subsequent action by 
the purchaser for return of the money paid, 
that the vendor after action commenced is 
in a position to give title, — A clause in the 
agreement tbat the purchaser accepts the 
title of the vendor to the land and srhall be 
entitled to call for the production of any ab- 
stract of title or proof or evidence of title, 
etc., does not prevent the purchaser from* 
objecting to the title when it appears that 
the vendor had no title, because title is the 
foundation of the contract. — Judgment of 
Gait, J. [see 2249] ([1919] 1 W. W. R.) ; 
45 D. L. R. 629, confirmed. 

Orossenha^k v. Goodyear, [1919] 3 
W. W. R. 12 (Man.) ; 48 D. L. 
R. 58. 



Vin. 3. Repudiation. 

Default by pnrchaser^-Vendor retak- 
ing possession thinhins purchaser has 
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abandoned oontraet. — ^Where a purchaser 
of land has materially failed to carry out 
his contract and the vendor, understanding 
from one whom he believes to be the agent of 
or associated with the purchaser that the pur- 
chaser has abandoned the contract, puts the 
purchaser's tenant off the land and takes pos- 
2245 B®^^^^ thereof, such taking possession only 
constitutes an acquiescence in the. abandon- 
ment of the contract by the purchaser, and 
if there was in fact no such abandonment, 
such acquiescence in that supposed state of af- 
fairs cannot be turned into a repudiation of 
the contract so as to entitle the purchaser to 
repayment of his purchase-money if the ven- 
dor, on learning that- there has not been an 
abandonment, has expressed his willingness 
to perform the contract. 

Lawion v. lAmdaay [1919] 2 W. W. 
R. 71 ; 12 Sask. L. R. 203 ; 46 D. 
L. R. 53. 

Defect in ▼endor's title — ^Parehaser 
repudiating contract and sning; for re- 
turn of pnrehase-moneys — ^Defeot re- 
moTcd before trial. — A purchaser under 
an agreement of sale of land who becomes 
aware of a substantial defect in the vendor's 
title, which defect cannot be removed with- 
out the concurrence of a third party whose 
concurrence the vendor has no power to re- 
quire, may repudiate his contract, and such 
repudiation is a bar to any relief being sub- 
sequently given by way of specific perform- 
ance at the vendor's instance, even though 
the defect has been removed before trial, 
^aid principle applied and purchaser given 
QQAfi judgment for return of purchase-moneys and 
^£t^\j jjgjj therefor. A provision that " the pur- 
chaser hereby accepts title of the vendor to 
the said lands, and shall not be entitled to call 
for the production of any abstract of title or 
proof of any deeds, titles or documents relat- 
ing to the said property other than those 
which are now in the possession of the ven- 
dor" only casts upon the purchaser a duty 
which otiierwise would devolve upon the 
vendor, viz., to show and prove a good title; 
and if the purchaser ascertains the defects 
of title for himself, he is not concluded by any 
such clause; necessity of prompt repudiation 
by purchaser at risk of losing his right 
to do so, questioned. Under the cir- 
cumstances of the case repudiation held 
to have :been prompjt. Obgection by 
vendor that as the time for payment of the 
/ast instalment had passed some time before 
the purchaser communicated with him as to 
carrying out the agreement, time had ceased 
to be of the essence and purchaser was obliged 
to give a reasonable notice within which time 
defects must be remedied before he could re- 
pudiate the contract, was not allowed. The 
rule, if so it may be called, requiring notice 
to be given, is only applicable to cases where 
a vendor possesses an imperfect title which 
he 18 willing and anxious to complete ana not 
where vendor has no power to compel the 
owner to give him title and shows no willing- 
ness or anxiety to complete it. [See 2244.] 

Orossenibaok v. Goodyear [1919] 1 
W. W. R. 730 (Man.) ; 45 D. L. 
R. 629. 

Purchaser taking possession — Aots 
of ownership — Def eet in title — ^Waiver 
— Riflpht to repudiate. — Where a purchaser 



of land takes possession with the vendor's 

consent and not knowing of defects in the 

vendor's title, such taking of possession Is 

not a waiver of the purchaser's right to call 

for a good title in the vendor; nor does the 2247 

intendment of waiver of 'title follow from 

acts of ownership during the possession such 

as fencing and having stock on the land, the 

purchaser being able to return the property 

in as good condition as when he went into 

possession. 

Whitney v. Belder, [1919] 3 W. W. 
R. 627 (Alta.) ; 49 D. L. R. 153. 



Vin. 4. Specific Performance. 

Absence of coal rights in Tcndor. — 

Knowledge got by purchasers of land of the 
absence of coal rights in the vendor from 
the fact of the reservation of coal in trans- 
fers of certain portions of the land to sub- 
purchasers, s'hould be treated only as a 
specific waiver in regard to such portions and 
not a waiver generally by the purchasers of 
their rights to the coal under their agree- 
ment of sale.—In such case where it is im- 
possible to give rescission because some of 
the land has passed into the hands of third 
parties, there should be a decree of specific 
performance with compensation for the ab- 
sence of the coal. 

La Fondere Franco Beige v. Dug- 
gan et al, [1919] 2 W. W. R. 
880 (Alta.). 

Action by purchaser for specific per- 
formance — Defences — Failure of — Sub- 
sequent sale by vendor to bona fide pur- 
chaser for value — ^Registration of conveyance 
— ^Damages in lieu of specific performance. 

McRae v. Sutherland (1919), 16 
O. W. N. 289. 

Action by pnrohaser to compel spe- 
cific performance — Defences — Statute 
of Frauds — Memorandum in writing — Auth- 
ority of agent — Effect of subsequent sale 
by vendor to another — Second purchaser in 
possession without conveyance — ^Judgment for 
specific performance. 

Tinney v. Wright (1919), 16 O. W. 
N. 274. 

Action by vendor for speeiflo per- 
formance — Personal JndjBment and 
order for sale — Sale abortive — ^Applica- 
tion for sale at certain price to certain 
purchaser with risht to issne eneen- 
tion for balanoe. — In an action by vendor 
under an agreement for sale, the plaintiffs 
had obtained personal judgment and an order 
for tale, and, a sale under the order proving 
abortiye, had subsequently obtained an order 
for the sale of the property to a certain pro- 
posed purchaser at a certain price with the 
right to issue execution against* defendant 
for the balance then remaining unpaid. On 
appeal from this order it was referred Lack to 
the Master to ascertain whether (as seemed 
possible from certain circumstances) there 
was any arrangement or intention that the 
plaintiffs should acquire an interest in the 
property. — A purchase by a vendor in the 
name of another or under an agreement with 
the named purchaser by which the vendor is 



2248 



2249 



2260 



2261 



731 



VENDOB AHB PUBCEASiaft. 



732 



to be entitled to an interest in the property 
is a grave impropriety as it is a concealment 
of a material fact, and if an offer by a third 
person to purchase is open to that objection 
it should be refused. — ^Doubt expressed as to 
propriety of a vendor being permitted to pur- 
chase the property agreed to be sold by him 
at a price less than the amount due by the 
purchaser and to retain hia judgment against 
the purchaser for the remainder. If, where 
a sale by auction has proved abortive, such a 
practice is followed, the Court should be 
clearly satisfied that the price at which the 
vendor is permitted to purchase is the full 
value of the property, and if necessary for 
that purpose should retain the services of an 
independent valuator. 

Creighton et al. v. Dunkley [1919] 
^ 1 W. W. R. 547 (Alta.). 

Aetloa hw vendor for speeiflo per- 
formaaoe — Misrepresentations by vendor — 
Failure to prove — Purchaser acting upon his 
2252 ^^^ judgment — Inspection of land — Impos- 
sibility of placing parties in original positions 
— Failure of claim for reseission — ^Findings 
of trial Judge— Appeal— [14 O. W. N. 311, 
aff'd.]. 

Ferris v. Edtoards (1919) 15 O. W. 
, N. 361. 

Action by aasigpitee of pnrehaaer for 
•peeiflo performance — Agreement for- 
feited by vendors and land resold before as- 
signment — ^Assignee (by error) assured by 
OOACQ v®°^o" t^** agreement in force — ^Acceptance 
nZoo of payment on account of purchase-money — 
Agreement not capable of performance by 
reason of intervention of right of third person 
— Damages — ^Measure of — Recovery only of 
money paid by assignee to assignor and money 
paid to vendors by assignee — Set-off — 
Costs. 

Lee v. aundy d Gundy (1919) 15 O. 
W. N. 292. 

Agreement for ezohanKe of lands — 

Refusal of defendant to carry out — Action for 
specific performance — Unfounded defence of 
fraud — Defence that bargain not final — Fail- 

2254 "re on facts — Sale of plaintiff's land by mort- 
gagee — No surplus existing after satisfaction 
of mortgage-claim — Award of specific per- 
formance inequitable — Damages — - Nominal 
damages — Commission payable by plaintiff — 
Costs. 

Moore v. Itneson (1919) 15 O. W. 

N. 291. 

EzohanKe of lands — Refusal of de- 
fendant to carry out — Specific performance 

2255 — IVfenc^s — Fraud — Want of finality — Dam- 
affos — Commission — Costs — [15 O. W. N. 
291, appd]. 

Moore v. Imeson (1919). 17 O. W. 

N. 43. 

Agreement describing bonndaries 
without reference to length — CMrer- 
estimate of length by vendor — Vendor 
fnmishing plan of, and staking, the 
land — Purchaser building improTC- 
ments beyond area actually described 
in agreement — Fault of vendor — Pur- 
chaser granted rectification i^th spe- 
cific performance. — Defendant agreed to 



sell plaintiff certain land included in a tri- 
angular area formed by the production of two 
street lines and another street intersected 
thereby. Defendant gave to plaintiff a calcu- 
lation of measurements which as subsequently 
ascertained were much more than the actual 
boundaries of the area so described. In a 
receipt given to plaintiff, defendant agreed to 
" furnish rough plan and set the stakes on the 
property.** For this purpose defendant em- 
ployed V. V.*8 plan also showed measure- 
ments greater than the actual boundaries of 
said area. Subsequently a formal agreement 
was signed. Plaintiff built improvements 
which he claimed were within the property as 
staked by V. and as shown on y.*s plan, but 
which were actually outside the area as des- 
cribed. A transfer was registered which in- 
advertently omitted some of the land and h 
transfer of further land was given but plain- 
tiff protested that he was not getting all that 
he had bought and refused to accept said 
transfer. At the trial Scott, J. gave judg- 
ment for rectification of the agreement with 
specific performance. Appeal herefrom was 
dismissed on even division of the Court Har- 2256 
vey, C. J., and Simmons, J., for allow^ing ap- 
peal, Beck and McCarthy, JJ., for dismissal. 
Per Harvey, O. .7.: The intention of the 
parties was to buy and sell a defined area as 
shown by lines to be drawn on the map, and 
there was no mistake in that respect, which 
was the only question 'raised. There was 
a mistake by both parties as to the size 
of the area as indicated by its boundary 
measurements, which however were only given 
as approximate and not as binding ; there wa^ 
no clear evidence of staking not being in ac- 
cordance with described boundaries or of the 
improvements not being within said boundar- 
ies, in any case plaintiff's only remedy would 
be in an action for damages for breach of the 
agreement to have proper plan and staking, 
the representation of measurement would not 
support an action for deceit and a claim for 
rescission did not arise. Per Beck, J., (Mc- 
Carthy, J., concurring) : The judgment at 
trial was right. Plaintiff had seen and was 
relying on V.*s staking (for which defenda«it 
was responsible) and signed the formal agr*^c- 
ment supposing tlie description conformed to 
that. Franz v. Hansen [1918] 2 W. W. B. 40, 
is not applicable as the transaction was not 
completed by conveyance. If plaintiff's rem- 
edy were not properly a conveyance of the 
additional land but compensation or damages 
the amount obght to be ascertained by a ref- 
erence. Per Simmons, J. : The case is dis- 
tinguishable from Franz v. Hansen^ supra, the 
contract is still executory, and compensation 
can be awarded, this right being based Lpon 
the equitable doctrine of mistake. Also the 
covenant to stake the property carried with 
it obligation to do the same in such a way 
as to not damage the purchaser. The writ- 
ing represents the parcel intended to be sold. 
Plaintiff's claim for rectification fails but up- 
on payment of costs he should be entitled to 
amend and to a new trial limited to the 
claim for compensation. 

MUner v. Potter [1919] 1 W. W. R. 
993 (Alta.). 

Agreement for sale of land — Specific 

performance. 

Walker v. MorHs (1919), 16 O, W. 2257 
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AutKority of agent of vendor — Re- 
22u8 vocation before agreement executed — ^Find- 
ing of fact of trial Judge. 

Lemljee v. Umhach (1919), 17 O. 
W. N. 97. 

Oontraot for sale of gravel pit — ^De- 
fault by purchaser in payment of purchase- 
OO^Q P^^^® — Termination of contract by notice 
ZZO^ given .by vendor — Acquiescence — ^Discretion 
of Court — ^Refusal of specific performance 
— ^Return of jpart of purchase-money paid — 
Costs. 

Mekarry v. Auburn Woollen Mills 
Co. (1910). 16 O. W. N. 238. 

Stomestead — Hnsband and wife — 
Agreement of sale — Selling l&omestead 
with other land. — Defendant agreed to 
sell plaintiff 400 acres of land including de- 
^ fendant*8 " homestead." The parties did not 
know that assent of vendor's wife was re- 
quired, one of the plaintiffs asked as to this 
and defendant said it was not necessary. Sub- 
sequently, defendant's wife refused assent. 
An instalment of the price was paid in cash 
and the balance was to be paid in '* crop pay- 
ments " (with provisions protecting vendor) 
with privilege of prepayment. The Court 
found as a fact that the homestead was more 
valuable than the other land; also that there 
was an increase in value of land between the 
date of the agreement and the date possession 
was to be given. At the latter date plain- 
2260 tiffs demanded possession of the 240 acres, be- 
ing the land other than the homestead, and 
were refused. — Held, plaintiffs at the time 
of such demand were entitled to possession 
of the 240 acres. Decree for specific per- 
formance granted as to the 240 acres provided 
plaintiffs elect to pay the whole purchase- 
price in cash (instead of by "crop pay- 
ments") ; purchase-price adjusted, taking in- 
to account the greater value of the home- 
stead land. If plaintiffs do not so elect, 
judgment for damages. — Where the vendor 
has not substantially the whole interest he 
has agreed to sell, the purchaser can insist on 
having all that the vendor can convey, with 
compensation for the difference, where the 
value of the interest which the vendor can 
convey is reasonably capable of being ascer- 
tained from the evidence of competent persons 
(following rule in Fry on Specific Perform- 
ance, 5th ed., sees. 1257-8, as modified by 
Rudd v. Lascelles, [19001 1 Ch. 815).— The 
assent of the husband alone to an agreement 
of sale respecting the homestead is an inef; 
fcctual assent. The bargain is inchoative 
until the wife assents in the manner required 
in the statute, and the husband is not liable 
for failure to perform the agreement in so 
far as it relates to the homestead. [See 2261.1 

UaMdorson et at. v. llolieki, [1919] 1 
W. W. R. 472 (Sask.). 

Land including vendor's homestead 
— ^Assent of wife not given — Speoifio 
performance against vendor for rest 
of* land with abatenient of price — 
OOai Specific performance of crop-payment 
JiAvl contract. — A vendor representing and con- 
tracting to sell an estate as his own cannot 
afterwards avoid his contract because be has 
not the entirety. Where a vendor agreed to 
sell 400 acres of land which included his 
homesftead which he could not convey without 



his wife's consent, the purchaser was held 
entitled to specific performance of the balance 
of the land with an abatement of the price. 
— ^A crop-payment contract for sale of land 
may be specifically enforced in favour of 
the purchaser. — Appeal from judgment of 
Taylor, J. [2260] ( [1919] 1 W. W. R. 472) , 
dismissed. 

Halldorson ei al v. Holieki, [1919] 
3 W. W. R. 86 (Sask.) ; 47 D. L. 
R. 613. 

Inability of pnrehaBcr to make title 
to amall portion — MatefriaUty -— 
Speeiflc performance with eompensa- 
tion. — The plaintiff agreed to buy from the 
defendant and the defendant to sell to the 
plaintiff a dwelling-ihouse with grounds and 
outbuildings, for $32,000. The plaintiff, ^ip- 
on the execution of the agreement, paid the 
defendant $3,0(X) as a sale-deposit. It turned 
out that the defendant could not make titie 
to one part of the premises sold — a small but 
material part, as was found. The agreement 
provided that, on any objection to title being 
taken which the vendor should be unable or 
unwilling to remove, the agreement should 
be null and void and the cash-payment should 
be returned without interest There was 
not on the part of either party, after the 
defect in title had been discovered, an offer 
of specific performance with compensation 
and a submission to an authoritative ascer- ^^r>c> 
tainment of the proper compensation — and iWoix 
the plaintiff and defendant were wide apart 
in their conceptions of what a proper sain . 
for compensation would be. Almost immedi- 
ately after the day fixed for closing the de- 
fendant resold the land to a stranger, for 
$30,000, the contract providing, that the ven- 
dor should not be called upon to make title 
to the small part The plaintiff thereupon sued 
to recover his $3,000, which the defendant 
sougdit to retain: — Heldy that the defendant 
could not rescind the contract and forfeit 
the sale-deposit when he had not title to the 
property to be conveyed. — Discussion of the 
equitable doctrine of specific performance 
with compensation, and review of the author- 
ities. — And held, that the defendant could not 
invoke the equitable doctrine at all, because 
by the resale of the land, he had put 
it out of his power to resort to equity — 
he could not now give specific performance 
even with compensation. — If the equitable 
doctrine were applicable, the defendant 
was not the one to fix compensation; and 
he never expressed his readiness to sub- 
mit to specific performance subject to such 
compensation as might be deemed just. Held, 
also, that, when the agreement itself provides 
for what is to happen upon certain events, 
it alone is to be resorted to ; there cannot be 
any recourse either to law or equity for any 
other remedy. — A%hion v. Wood (1857), 3 
Jur. N. S. 1164, followed. — And here, accord- 
ing to the terms of the agreement, in the 
event which had happened, the cash-payment 
was to be returned. 

BomcIg% v. Yau(D (1919) 43 O. L. R. 

521. 

Possession given to vendor and order 
for vendor to acconnt pending decision 
on matters in question. — ^At the trial of 
an action by vendor under an agreement of sale 2263 
of land judgment was reserved on plaintiff's 
claim for specific performance and on the 
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by the vendor to secure permission for the 
purchaser to occupy the house with the life 
tenant thereof is but a personal one, expos- 
ing the vendor in damages for failure to se- 
cure such privilege, but not authorizing the 
purdiaser to withhold the purchase price 
under C. C. 1535. 

Lamarre v. Biheau (1917), 56 
Que. S. C. 296. 

JUght of resale — Sales at stated 
periods — Po'vrer to oaneel eontraot — 
Waiver — Estoppel. — A land company 
agreed to sell and D. agreed to buy certain 
lots of land at a specified price per lot. By 
clause six of the contract D. had the right 
to sell said lots, remitting to the company 
half of every payment by a sub-purchaser 
until the whole price of his purchase was 
paid and the balance due on any sale when a 
deed was demanded by the sub-purchaser; 
the company to have the right, each month, 
to examine D's books. By clause nine, if D. 
did not sell fifty lots every six months from 
December 1st, 1914, the company could can- 
cel the agreement and then neither party 
would have any recourse against the other 
except that D. would be liable for the bal- 
ance due on any of his sales for which a deed 
was demanded. In the six months ending 
31st May, 1916, D. did not seU fifty lots. 
On 4th July the company wrote bim demand- 
ing payment of arrears due on sales and 
threatening to cancel if adjustment was not 
made by the 15th. On 5th July they wrote 
saying that by D.*s Eftatement for June, which 
included sales made in that month, $53 should 
be added to the amount demanded. On 19th 
July they gave notice of cancellation. — Beld^ 
Davies, C.J., and Brodeur, J., dissenting, 
that the notice of cancellation was invalid. — 
Per Idington and MignauH, JJ., Davies, C.J. 
and Brodeur, J., contra, that the company, 
by demanding in July payment of moneys due 
• knowing that a part of the same was for 
sales made in June, had elected not to can- 
cel the agreement for default in th« srix 
months, ending 31st May: — Per Anglin, J. 
The company having in July intentionally 
demanded payment of moneys received in 
June in the exercise of their right under 
clause six, which rights could be exercised 
only while the contract was in force, that 
unequivocal act was an election to recognize 
it as still subsisting which precluded can- 
cellation for default on May 31st. 

Diamond v. Western Realty Com- 
pany (1919), 58 g. C. R. 620; 
47 D. L. R. 333 (Ont.). 

Volunteers and Reserrists Aet (Sask.) 
— ^Mechanics Ideas t See 1484. 



VENUE. 

See Triai^ VI. 



VOLUNTEEBS' AND £E- 

SEBVISTS' BELIEF 

ACTS. 

See Abmy and Navt, II. 

Volunteers and Reserrists' Aet (Bask.). 
Meehaaies' Idem See 1484. 



WAR MEASURES ACT. 

See 641, 694, 728. 

Alien Enemy: See 33. 

Coal Mines 3 Bee 442. 

War Measures Aott See 641, 694, 728^ 
1197, 1243, 1265. 

V. Intozieatins Idqnors. 



WAB BELIEF ACT. 

See Abmt and Navy, II. 
See also 1137. 
ReeeiTert See 1910. 



WABBANTY. 



WATEB AND WATEB- 
COUBSES. 

I. Property in Water. 

n. RisKts and ]>nties Relating to 
the SoiL 

1. High Seas. 

2. Sea Shore. 

3. Ports and Harb(»s. 

4. Tidal Navioahle Rivers [2280]. 

5. Non-tidal Rivers and Streams 

[2281-2286]. 

6. Lakes and Pools. 

m. Rights of NaTigation. {See Ship- 
ping and Navigation [2286]. 

rV. Harbonrs,I>oehs,Piers, Wharves 
and Dams [2287]. 

V. Rights and Obligations in Re- 
speet of Water [2288. 2289]. 

VI. Watereonrses [2290-2296]. 

Vn. Snrf aeo Water. 

Vm. Water Iiots. 

[General Cross Referenees.] 

Easement — ^Mnnieipal Iiaw (Drainage) 

— ^B onndaries. 



VETERINARY SUBGEON. irrigation Aet. see 1262. 
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n. 4. Tidal NaTlsable RlTers. 

OWnersKip of land froatinK npon 
rivers — Right to ent beaoh grass npon 
RiTer St. Law^renee — Croxm oonees- 
sion^C. O. 400, 591; B. 8. Q. 7308. — 

The privilege of cutting beach grass upon 
the reaches of the lower St: Lawrence does 
not extend to seaweed which serves but an 
Industrial purpose. — The right to dispose of 
this seaweed rests with the Crown. — ^A lease 
from the Crown cannot be cancelled at the 
suit of a third party on the ground that 
the lease was obtained by false representa- 
tions. 

Lehlond v. Morency (1918), 56 Que. 
S. C. 71. 



H. 5. Non-tidal RiTors and Stroanuu 

Dam in navisable stream. — Upon ap- 
peal from the judgment of Kelly, J., 42 O. L. 
R. 167, and upon the facts tiiere stated, and 
the additional facts that by a Dominion Act' 
respecting the defendant company, 4 and 5 
Edw. VII. ch. 139, the company were re- 
quired to submit the plans pf their works 
to the Governor - General in Council, 
and submitted them accordingly, but ex- 
plicitly under the general Act, R. S. C. 1886, 
ch. 92, an Act respecting certain works con- 
structed in or over Navigable Waters, and 
that the plans were approved by order in 
council of the 19th September, 1905, it was 
held: — (1) That art II. of the Ashburton 
Treaty of 1842, providing that all the water 
communications and all the usual portages 
along the line from Lake Superior to the 
Lake of the Woods, and also Grand Portage 
-J ^ from the shores of Lake Superior to the Pigeon 
2281 River, should be free and open, did not further 
the plaintiff's contention that the defendant's 
dam upon the Rainy River at Fort Frances 
was illegally erected and maintained : the dam- 
age complained of did not arise from interfer- 
ence with the plaintiffs* right to pass along the 
water communications; and &e jprovision 
of the Treaty had no referei^ce to &e rights 
of land-owners or others near the route. — 
GorHs V. Sooti (1874), L. R. 9 Ex. 125, ap- 
plied. — And, semhle, even if the provision did 
apply, the two countries, acting together, 
could abrogate it, at least so for as it affected 
the citizens or subjects of both. — (2) That 
the Dominion, having, under sec. 91 (10) of 
the British North America Act, jurisdiction 
over navigation, had jurisdiction to cause or 
allow any act or work within the Dominion 
for the advantage of navigation ; the defen- 
dants* dam being considered such a work, the 
Dominion had jurisdiction in the premises; 
and the order in council of the 19th Septem- 
- her, 1905, was valid — the authority to ap- 
prove such a work as the defendants* dam 
. being given to the Governor in Council by 
R. S. C. 1886, ch. 92, sees. 1 to 9.— (3) That 
the order in council was based upon the 
representation that a clause in the Act of 
incorporation of the defendant company made 
*' all damages to lands caused by their works 
a charge to be borne by them,*' and those 
words must be read as a condition imposed 
on the company or a limitation of their 
powers — the company had no power to do 
damage to lands without paying compensa- 
tion. — (4) There was nothing to indicate that 



the flood came under the category of actus 
Dei or ^vis fnajor. — (5) That, by an agree- 
ment between the Crown and certain persons 
acting on behalf of the company, dated the 
9th January, 1905, and recognised by the Act 
6 Edw. VII. ch. 132 (O.), the defendants had 
the right to flood the lands upon which the 
buildings of three of the plaintiffs were erec- 
ted, these lands being lands of the Crown, and 
the three plaintiffs being mere squatters; 
these plaintiffs had no valid claim for dam- 
ages for the exercise on land of rights ex- 
pressly conferred by the owner, who could 
himself have exercised those rights; and their 
actions should be dismissed. — (6) That to 
the other two plaintiffs, who were the owners 
of lands injured by flooding, the defendants 
were liable to make compensation: there was 
no pretence of prescription, and it had been 
proved that but for the 'defendants' dam the 
flood would have passed tiiese two plaintiffs 
(in part) scatheless. — Greenock Corporation 
V. Caledonian R. W, Co., [1917] A. C, 556, 
followed. — (7) That these two plaintiffs were 
entitled to recover for the difference between 
the whole damage and what would have oc- 
currred in the absence of the dam. — Nitro- 
Phosphate and Odam's Chemical Manure Co. 
v. London and Si. Katherine Dock» Co. 
(1878), 9 Ch. D. 503, and Workman v. Great 
Northern R. W. Co. (1863), 32 L. J. Q. B. 
279, followed.— (8) That the evidence did not 
warrant a finding of negligence on the part of 
the defendants. — Judgment of Kelly, J., 
varied. 

Smith V. Ontario and Mkinesota 
Power Co. Limited (1919) 44 
O. L. R. 43 : 45 D. L. R. 266. 

Floatable river — Owner of alvens 
and land on botb sides — ^Interference 
witb natural flow of river— Extra- 
ordinary rainfall — Vis n&aJor^Eree- 
tion of sortins booms — Act 28 Viet* e« 
53 (1865) — Boope of. — The defendant 
company, as the owner of the alveus of a 
floatable river and of the land on both sides 
of it, has the right, as an incident to such 
ownership, to erect boom-piers and hang 
booms thereon for the purpose of holding its 
logs coming down the river; but such right 
must be exercised subject to the rights of the 
other riparian proprietors to have tiie channel 
provided by nature kept adequate to carry 
off water brought down by even an extra- 
ordinary and unusual rainfall, and if damage 
results by reason of the logs coming down 
the river being held back to such an extent 
as to dam the river and cause it to overflow 
the land of other riparian owners, or to be re- 
tained on their land for a longer time than 
would, otherwise have been the case, causing 
damage, the defendant will be liable: Roy v. 
Fraser (1903), 36 N. B. R., 113, followed.-— 
A defendant who has obstructed the natural 
flow of water in a river is not absolved from 
liability for damages, caused by an overflow 
from such obstruction, on the ground of vis 
major, even though the overflow was the re- 
sult of a rainfall of extraordinary and un- 
usual violence : Greenock Corporation v. Cale- 
donian Railway (1917), 86 L. J., P. C, 185, 
applied. — Where a verdict is entered on the 
answers of the jury to questions submitted, 
and there is evidence to justify the verdict 
on the material points in dispute, and the 
damages are not excessive, it will not be dis- 
turbed, even though the answers may not all 
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be capable of being reconciled and made to 
harmonize with the result. — ^The Act 28 Vic, 
c. 53 )1865), entitled "An Act to Authorize 
the Erection of a Sorting Boom near the 
Lower Bridge on the River Nashwaak," only 
authorizes the erection of the boom for the 
purpose of selecting and securing logs and 
lumber for the use of the Nashwaak mills, 
and does not justify the defendant company 
(the successors in title of the original grantee 
of the franchise) in holding logs in the boom, 
to the damage of riparian owners, for the pur- 
pose of passing such logs through in such 
quantities as to facilitate their being sorted 
at the mouth of the river and taken to St. 
John for use in defendant company's pulp 
mill. 

Wade^ et al, v. Nashwaak Pulp d 
Paper Company^ Limited (1919), 
46 N. B. R. 11 ; 43 D. L. R. 141. 

Floatable stream — Intermixing of logs 
of plaintiffs and defendants — Claim and 
counterclaim for services rendered by each 
^ party to the other — Remedy under Saw Logs 
2283 Driving Act. R. S. O. 1914 ch. 131. sees. 9, 
10, 11, 16— nJurisdiction of Court taken away 
— Conversion of booms — Tolls — Obstruction 
of flow of water — Dam — ^Refusal to release 
stored water — ^Dismissal of action — Recovery 
on part of counterclaim — Costs. 

Central Contracting Co, Limited v. 
Rn8»€ll Timber Co. Limited 
(1919) 15 O. W. N. 415. 
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Wrons^f nl diveraion of water and ioe 
from stream into eanal — Interference 
with natural course — Injury to boathouse on 
bank of canal — Cause of injury — Finding of 
Trial Judge — Appeal. 

Reynolds v. Hamilton and Dundas 
Street R, W. Co. (1919) 16 O. 
W. R. 4. 

Risht of riparian owners to the bed 
of a non-floatable and non-navigable 
stream — Right of servitude in favonr 
of the pnblie for floating logs and 
other moans of transport — The right of 
riparian owners to the bed of non-navigable 
and non-floatable rivers is not in doubt since 
the decision of the Seigniorial Court. But 
the public may use such riversf for floating 
logs and other things similarly moved, with- 
out having the right to erect therein dams 
or barricades or other obstructions. 

RioxuD V. The Brown Corporation 
(1919), 25 R. de J. 458 (Que.). 
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m. Rights of Navigation. 

The construction of a low level bridge 
across a navigable river, without provid- 
ing necessary facilities for navigation, does 
not give rise to an action for wrongful ob- 
struction to navigation, if, in fact, the bridge 
is not the real cause of non-user of the 
river for navigation. — Grand Trunk Pacific 
R. Co. V. B. C. Express Co. [19171 1 W. W. 
R. 961; (1916), 88 D. L. R. 29, 55 Can. S. 
C. R. 328, affirmed. 

British Columbia Express Co. v. 
Grand Trunk Pacific R. Co. 
[1919] 1 W. W. R. 497 ; 44 D. L. 
R. 1 (P. C— B. C). 



IV. Hariionrs — ^Dams, ete. 

Damages — Watereonrse — Dam — 
Flooding — Prescription — Qnebec 
Streams Commission — O. C. 503, 1053, 
2261; R S.. Q. 7255, 7296.— Art. 2261. 
8. 2 C. C. is without application in the 
case of acts authorized by the legislature. — 2287 
The doing of certain works by the Quebec 
Streams (Commission does not interfere with 
claims for damages arising therefrom. — The 
Court may grant future damages when they 
are of fe permanent character, and in such 
case it would grant a lump sum. 

Fuller V. Brompton Pulp & Paper 
Co. (1919), 56 Que. S. C. 179. 



V. Rights and Obligations in Respeet 

of Water. 

Navigable river — Beaob — Iiieensed 
ferry — Obstructions — O. C. 400. — The 

bed of a river, not subject to tideway, ex- 
tends to the high water mark and vests in the 
Crown. — Therefore the fronting proprietor 2288 
who has erected an obstruction in the bed of 
the river cannot claim that the Crown property 
is confined to that part of the beach between 
high and low water, according to the season. 

Cousineau v. Seguin (1918), 54 Que. 
S. C. 447. 



Action de in rem verso — liost tiniber 
— Salvage — Costs — O. C. 1046.— The 

voluntary salvor of floating timber has no 
claim for his expenses if the owner of the 
timber prefers to abandon i<t to him. 

Rousseau v. John Breakey, Ltd. 
(1919), 56 Que. S. C. 255. 
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VI. Wateroonrses. 

Development of watereonrse — ^Dam- 
ages cansed tbereby — Report by ex- 
perts — Reonsation of — ^Acquiescence in 
— R. 8. Q. 7206, 7206. — Experts named 
under the law cited may fix damages for the 
future or even determine upon an annuity. — 
They may order payment of costs. If they 
do not, their report will not be quashed for 
that reason alone. — If the experts can be re- 
cused, steps thereto should be taken before 
they make their report. — The only direction 
for such experts is that they should fulfil 
their duties with great care and make an 
equitable report 

Giroux V. Viger (1918) 55 Que. S. 

C. 363. 



Ditches and wateroonrses — ^Negligent 
construction of drain — Flooding land — Dam- 2291 
ages — Injunction — Appeal — Costs. 

Blacklock V. Shearer (1919) 15 O. 
W. N. 405. 



Negligence — Water running in eonlee 
— Damming of xvater by defendant — 
Flooding of plaintilTs mino beloipr by 
sudden rise in water — ^Wbetber dam 
canse of damage — Rigbts and liabili- 
ties of parties. — PlaintiflTs mine was 
flooded by water coming down a coulee on the 
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side of which the entrance to the mine was 
situated. Defendant had a dam across the 
coulee a distance above the mine, constructed 
for the purpose of conserving the surface 
water for use on defendant's farm and plain- 
tiff claimed that it was by the accumulation 
of the water by the dam and its sudden re- 
lease that the damage was caused. Judg- 
ment of Ives, J., dismissing the action, was 
sustained. — Per Harvey, C. J. (dissenting) : 
On the evidence the flooding was due to a 
larger quantity of water being sent down 
through the coulee than would have passed at 
the time by natural means and defendant's 
dam was the cause of this. It is doubtful 
whether any question of negligence arises. 
In any case, defendant was negligent in not 

2292 taking precautions which he owed a duty 
to plaintiff to do. — Per Beck, J., McCarthy, 
J., concurring: Negligence in such case is the 
gist of the action. The defendant had a right 
to utilize the surface waters. MakcHwecki v. 
Yachimyc, [1917] W. W. R. 1279, referred 
to. In view of the conditions of the locality 
and the extraordinary freshet which occurred 
the plaintiff had failed to show negligence on 
the part of defendant, or, even if there were 
negligence, that, on the evidence, it occasioned 
the plaintiff's loss — Per Simmons, J.: The 
conclusion of the trial Judge that the same 
volume of water would have gone down the 
coulee if the dam had not been there is justi- 
fied upon the evidence. The case is indistin- 
guishable from McCord v. Alherta and Great 
Watertoays Ry. Co,, i:i918] 2 W. W. R. 708. 
In such a case the storing of the water created 
no liability in defendant. Rylands v. Flei- 
Cher, L. R. 3 H. L. 330, distinguished. 

Oliver v. Francia [1919] 2 W. W. 
R. 497 (Alta.). 

Municipal law — ^Watercourse — SerTi- 
tnde — ^M. O. 501. — There is no provision in 

2293 ^^ Municipal Code obliging the dominant 
land to contribute to the servitude levied up- 
on servient lands and arising purely from 
their respective situations. 

AprU v: Corp. Bt. Moi (1919), 25 
R. de J. 201 (Que.). 

Obstruction of ditoh cansins oTer- 
flow — Amount of dantages — Trial 
Jndse's estimate npl&eld. — Defendant 
filled up a portion of a ditch with the result 
that water flowing through it was deflected 

ckC%c\A into a ewamp to a greater degree than before. 

ZJiu^ raising the level of water in the swamp and 
causing it to overflow plaintiff's lawn and in- 
juring the foundations of buildings on his 
land. — Heldt that defendant was responsible 
in damages. — Where there is difficulty about 
the amount of damages, the Court will not 
disturb the estimate made by the trial Judge 
after long inquiry into the facts. 

Messenger v. MiUer (1919) 52 N S.R. 

142. 

"Water flowing from spring across 
plaintifTs land. — Where the natural flow 
of water across land is increased artificially 
by an adjoining proprietor the latter is liable 
2295 ^or the damage caused his neighbour's land 
by such increased flow (McCord v. Aioeria d 
O. W. R. Co,, [1918] 2 W. W. R. 708, 
followed). 

Molden v. Kirkehy and Keehn [1918] 
3 W. W. R. 1014 (Alta.). 



Obstruction of flow of natnral ^^^^ 
watercourse "bj bnilding of tnnnel. — ZAuO 

Flooding of neighbour's land — Cause of — 
Evidence — ^Extraordinary freshet. 

FAliott V. Heioitson (1919), 16 O. 
W. N. 364. 



WAY. 

See Eased^ent and Servitude — Highways 
— Water and Watercourses. 



WEIGHTS AND MEASXTBES. 

Penal law — ^Weiglits and measures — 
Inspection of — Refusal to submit-^ 
Judgment ultra petita — It. 8. C. c. 52, 

ss. 73, 74. — A Court cannot condemn a de- 
fendant to a penalty when one charge, is 
alleged but the proof establishes another. — 
Only those using weights and measuresr for 
their business are obliged to submit them to 
inspection. — To constitute a further offence, 
it is necessary that a second offence be com- 
mitted after a conviction on a prior one. 

Lessard v. Bariheau (1919), 56 Que. 
S. C. 232. 

Weights and Measures Act — Limita- 
tion on Prosecution: See 1386. 
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WILLS. 

I. Subjects of Dispositions by. 

U. Testamentary Capacity and 
Undue Influence [2298-2305]. 

Capacity to Benefit. 

Formalities of Will or CodiciL 

1. Generally [2306]. 

2. SlQNATUBE. 

3. Attestation. 

4. Wills Made Abroad. 

5. Holographic Wills [2307, 
2308]. 

6. Nuncupative Wills. 

Alterations and Erasures. 

BeToeation and RoTivaL [Bee 
also VII.] [2309]. 



V. 
VI. 



Vn. Codicils [2310-2313]. 

VIH. Iiegacies [2314-2316], DcTises 
[2317-2330] and Bequests 
[2331-2339]. [Bee also X.]. 

IX. Powers. 

X. Construction — Practice. [Bee 
also VIII.] [2340-2369]. 
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ZI* Promises to DoTise or Be« 
qneath. 

XU. Registration of Wills. 

Xin. Proof of Wills [2370]. 

XrV. Probate Establisliment and 



XV. Residne [2371]. 

XVI. Advaneement. [Bee also Infant, 
IV.] 

XVII. Widow's Election [2372]. 

[General Cross Referenees.] 

Hnsband and Wife — ^Insnranee (Life) 
— Ezecntors and Administrators. 

Action to Establish — Transfer to Su- 
perior Conrts See 594. 

AUen's Willi Bee 33. 

Assignment of Insnranee Policy s See 
1082. 

Change of Insurance Beneflciaries: See 
1163, 1164, 1166, 1167, 1175, 
1184, 1186. 

Soldier's Will— Insurances See 1164. 



IX. Testamentary Capaeitj and Vadne 

Inflnenee. 

]>ne exeention— ^Testamentary oapa- 
eity — Vndne inflnenee — Eridenee — 
Conspiracy — Testimony of attestinK 
witnesses — ^Findings of trial Jadgpe — 
Appeal — Costs. — In an action to establish a 
will made about a monti^ before the death 
of the testator, leaving all his property to 
his wife, whom he had married about eight 
months earlier, it was held, by Clnte, J., the 
trial Judge, that the attempt of the defendant, 
the sister of the testator, to prove a con- 
spiracy on the part of tiie plaintiff and her 
relatives to procure the testator's marriage 
to her and making of the will in her £avour, 
failed upon the evidence, a? also the attempt 
OOQQ to shew that the will* was not duly executed, 
^***yo tjjjij ^g testator had not testamentary capa- 
city, and that the making of the will was 
procured by undue influence. The trial 
Judge ordered that the will should be admit- 
ted to probate and that the defendant should 
pay the costs of the litigation. — The witnesses 
to the execution of the will were the plain- 
tiff's brother and another person. The for- 
mer testified at the trial, but the latter was 
not called as a witness by either party, al- 
though the trial Judge pointed out that he 
should be called and gave the parties oppor- 
tunities of calling him after the close of the 
evidence. — The defendant appealed from the 
judgment at the trial, and the appellate 
Court, after hearing counsel, deferred the dis- 
position of the appeal until the evidence of 
this person had been taken. Upon his evi- 
dence, when taken, added to the evidence 
taken at the trial, the Court was of opinion 
that the judgment of the trial Judge could not 
be disturbed. — Held, that the circumstances 



of the case made it one of those in which the 
conscience of the Court should not be satis- 
fied as to the validity of the will until all 
available evidence, material to tlie issues 
between the parties,' had been adduced and 
the plaintiff's daibi well proved. — Heid, also, 
varying the judgment below, that the defen- 
dant's costs of the litigation and of the ap- 
peal should be paid out of the estate of the 
testator. 

NetDComhe v. Evans (1918), 43 O. 
L. R. 1. 

Testamentary capacity — ^Vndne infln- 
enee — ^Findins of trial Jndge — ^Reversal 
on appeal. — The testator, by a will made 5 
days before his death, and when he was very 
ill, drawn from his instructions by his medi- 
cal attendant, left $1,000 to his (the testa- 
tor's) only relative, a sister, who lived a long 
distance from h'im, and the remainder of his 
estate, the whole value of which was about 
$4,000, to the defendant, a neighbour and a 
close friend, who had been his adviser and 
assistant in business matters, and had, with 
others, taken care of him in his last illness. 
The defendant was present when the instruc- 
tions were given and while the document was 
being prepared, and his son was one of the 
attesting witnesses. The will was admitted 
to probate; and the plaintiff sought in this 
action to set it aside and revoke the letters 
probate, on the grounds that the defendant 
occupied a position of confidence towards the 
testator and had procured the making of the 
will by undue influence, when the testator 
was dying and was without independent ad- 
vice, and that the document admitted to pro- 
bate was not the will of the deceased. The 
trial Judge " found that the will was really 
not the will of the deceased: — Held, revers- 
ing that finding, that, the testamentary capa- 
city of the testator not being disputed, if the 
on^s was upon the defendant to adduce evi- 
dence to remove the suspicion raised by the 
circumstances in which the will was prepared 
and executed, the defendant had satisfied the 
onus, and he established that the will was 
that of a free and capable testator — in reality 
there was no evidence that the defendant pro- 
cured the will to be made, or that it was 
other than the voluntary act of the testator. — 
Review of the authorities. 

GdUagher v. Woodman (1919), 44 
O. L. R. 98. 

Capability 'vrhen instructions siTcn 
— Ezeontion of docnments tl&ree days 
later and one day before death — Eri- 
dence — Appeal — Reversal of finding; 
of trial Judge — Establishment of 'will. 
—The judgment of Middleton, J., 44 O. L. R. 
634 ; 15 O. W. N. 330, was reversed, and the 
will executed by the testator in extremis 
established, in the circumstances set forth 
below, as well as in the former report. — 
Murphy v. Lamphier (1914), 31 O. L. R. 
287, distinguished. — Parker v. Felgate 
(1883), 8 P. D. 171, approved in Perera v. 
Perera, [1901] A. C. 354, followed. Menzies 
V. White (1862), 9 Gr. 574; McLaughlin v. 
McLellan (1896) , 26 Can. S. C. R. 646, and 
Hathom v. King (1811), 8 Mass. 371, re- 
ferred to as apposite. 

Faulkner v. Faulkner (1919). 45 O. 
L. R. 69 ; 16 O. W. N. 326. 
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Testamentary inoapaelty. — In an ac- 
tion to set aside a will on th^ ground that 
the testator was not of sound and disposing 
mind and memory, the Appellate Division 
directed a new trial as it did not appear that 
Oom ^^^ regard was had to the rule that the anus 
AoVl fyrohandi lies upon the party propounding 
the will and to the rule that generally the 
Court's suspicion should be aroused when the 
will was prepared by one taking a benefit 
thereunder and such suspicion should be satis- 
factorily removed before allowing the will 
to be effective. 

Deremore v. Trusts and Chtaraniee 
Co,, Ltd, [1919] 1 W. W. R. 
6S1; 14 Alta. L. R. 332. 

AQr|9 Testamentary eapaeity — Due execution 
^OV-* — Evidence — Undue influence — Burden of 
proof. 

Stotts V. Stotts (1919), 16 O. W. 
N. 332. 

Validity — lividenee — Proof of dne 
ezeontion and testamentary eapaeity. 

— ^The plaintiff, a sister of E. S., an elderly 
spinster, who died in April, 1916, brought 
this action against J. L., another sister, and 
against the children of J. L., to set aside, on 
the grounds of want of consideration, the 
mental incapacity of E. S., anH the undue 
influence of the defendants, a voluntary 
conveyance of land made to the defen- 
dant D. B. L. in 1911, and two gifts of money 
made respectively to the defendants M. L. 
and J. L. in 1915. The defendants, in their 
statement of defence, upheld the conveyance 
and gifts, and also set up as the last will and 
testament of E. S. a testamentary writing exe- 
cuted by her in July, 1913, whereby she de- 
vised all her real estate to the defendant D. 
B. L. and bequeathed her personal property 
ta the defendants. The plaintiff, in reply, 
attacked the will, upon the same or similar 
grounds. The will had not been proved. 
Pending the action the plaintiff was ap- 
2303 pointed administratrix of the estate of E. S. 
and added as a party in that capacity: — 
Held^ upon the evidence as to the relative 
positions of the deceased and the three de- 
fendants, and considering the mental and phy- 
sical conditions and surroundings of the de- 
ceased, that the defendants had it in their 
power to exercise a great influence over the 
deceased, and that tibe three gifts attacked 
were obtained when the defendants occupied 
that position of influence; these transac- 
tions, therefore, fell within the rule that 
where the donee is in a position of confidence 
or in a position to exercise influence over the 
donor, it is not necessary to the setting aside 
of the gift, on the ground of undue influence, 
that there should be proof of its exercise ; un- 
due Influence is presumed, and it is for the 
donee to rebut the presumption; and in this 
case the defendants had not only failed to re- 
but the presumption, but had against them the 
finding of the trial Judge that undue influence 
was in fact exercised, and that these gifts 
were the result. Therefore, the gifts could 
not stand. Belong v. Mumford (1878), 25 
Gr. 586, and Vanzant v. Coates (1917), 39 
O. L. R. 557, 40 O. L. R. 556, followed.— 
Heldy as to the will, that, although (1) 
mental capacity and (2) due execution were 
shewn, it was not shewn (3) that the docu- 
ment propounded was understood and appre- 
ciated by the testatrix and was in truth and 



fact the expression of her desire; and these 
three things must be shewn before the rule 
laid down in Baudains v. Richardson, [1906] 
A. C. 169, 185, that those attacking the wiir 
must shew coercion or fraud, can be applied. 
The detendants were in the position of influ- 
ence; the will was prepared on their instruc- 
tions, fu their presence, and for their benefit; 
the solicitor who prepared the will — the only 
independent witness called to support it — did 
not satisfy himself thoroughly as to the vo- 
lition and capacity of the testatrix; the 
circumstances in which the will was prepared 
and signed were such as to cause grave sus- 
picion, which had not been removed by the 
evidence; and the trial Judge had found that 
the evidence of undue influence was over- 
whelming. The defendants had, therefore, 
failed to establish the w^ill. — ^Review of the 
authorities.— ri/rrcW v. Painton, [1894] P. 
151, 157, and Murphy y. Lamphier [1914] 31 
O. L. R. 287, 319, specially referred to.— 
Judgment of Kelly, J., affirmed. 

Wannamaker v. Livhigsfton (1918) 
43 O. L. R. 243. 

Validity — Evidlence — Allegations of 
testamentary incapacity and undue influence 
— Failure to prove — Agreement made by 
testator — Promise to convey land in con- 
sideration of maintenance for life — Agree- 
ment and will upheld on evidence — Costs of 
issues. 

Re McRae (1919), 16 O. W. N. 

378. 



Freedom of willing — I<ast will — Cov- 
enant not to change it — O. C. 808, 
1061. — The agreement in issue herein was • 
not immoral nor against the freedom of will- 5J306 
ing. It constituted only the salary which 
the testator was to pay his son for his ser- 
vices, if he did not bequeath him the prop- 
erty promised. 

Tessier v. Tessier (1919), 56 Que. 
S. C. 266. 
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TV. Formalities— Generally— Will. 

Anthontie form of — Seeond notary — 
English form of — ^Witness — ^Testament- 
ary ezeentor — ^Interest— O. C. 846, 851, 

855. — A will in authentic form is null and 
void if the second notary is thereunder ap- 
pointed testamentary executor. — The will is 
valueless also under the Enj^ish form for the 
reason that a testamentary executor there- 
under cannot be a witness thereto. — C. O. 
845, as to the invalidity of one clause in a 
will, is without application, in view of the 
fact tbat the benefit conferred upon the notary 
herein affected the whole will. 

Papineau v. Papineau (1918), 28 
Que. S. C. 240. 



IV. 5. Holograpliie Will. 

Seaman's will — On envelope nnder 
stamp — Probate — Oonstmotion — 
Validity. — A will, written by a seaman on 2307 
an envelope, addressed to the young lady 
to whom he was shortly to be married ; in the 
following words : " If I never return my will 
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for you is two thousand five hundred, |2000,- 
500, my s'hare land shares vessels remainder 
for mother," held to be proi)erly interpreted 
as giving the fiancee the shares of the vessels 
owned by the deceased. The will having been 
admitted to probate by the Judge of probate 
after proof in solemn form there was no 
appeal from his decree. 

Re Wentzcll (1919), 46 D. L. R. 
83 (N.S.). 

Holograph will — Sisnatvre upon — O. 
OQAQ ^' ®*®' 866.— A holograph will is valid, 
ZuKJO though the signature thereof be not at the 
end. 

In re Cunningham (1918) 20 Q. P. 

R. 236. 



VI. ReToeatioB and ReTiTaL 

Tw^o testamentary doonments eze- 
onted by testatrix in ezistenoe at death 
— Alterations made in earlier doon- 
ment after exeention withont re-exe- 
ention. — In 1910 the testatrix made a will 
disposing of all her property. Afterwards, 
she made many alterations in the document 
by striking out words and interlining others; 
but did not re-execute as a will the documents 
as altered. In 1916, she duly executed a new 
will, written by her own hand, beginning: 
"This is the last will of E. G. if the one 
stroked over will not stand. If the stroked 
one stands take it." This will also disposed 
of all her property, but it differed materially 
from the will of 1910, both as first written 
and as subsequently altered : — Held, that the 
OQAQ ^^^ documents could not stand together. — In 
^"^^^ re Say, Kerr V. StiAnear, [1904] 1 Ch. 317, 
distinguished, there not being in this case, 
as there was in that, an express confirmation 
of the earlier writing. In its natural signi- 
fication the expression " the stroked one " in 
the sentence. — *' If the stroked one stands 
take it," described the original will as 
"stroked," and not the original will without 
the alterations; and the testatrix must be 
taken to have used the expression in this 
natural sense. — Thus the will of 1916 must 
be admitted to probate ; for the earlier will 
was not valid as altered, and the condition 
upon which the second will was to come into 
operation was fulfilled — ** the one stroked 
over will not stand." — An instrument which 
is to take effect as a will only on the happen- 
ing of a contingency named in it may be valid 
as a will: Damon v. Damon (1864), 8 Allen 
(Mass.) 192. 

Qrani v. Grant (1919) 44 O. L. 
R. 143. 



VH. Codieils. 

Codioil — ^Nnllity of — ^Pnblie order — 
Good morals — Chnrch — C. O. 831. — ^A 

OQ1A ^^^^^^ *^ ^ ^'^^ which forbids, under pain 
jLoLKj of forfeiture of one half of any legacy, lega- 
tees to form part of a certain branch of the 
church, is not null and void as contrary to 
public order or good morals. 

Thornton v. Parker (1918) 54 Que. 
S. C. 413. 



Codieil — Revoeation of beqnest — ^Idf e 
insnranee. — The will of S. provided that his 
life insurance should be paid as directed in 
'the respective policies and of the rest of his 
estate one-half should be paid to his wife 
and the other to trustees who were to pay 
the revenue therefrom to his wife during her 
life, and on her death to divide it equally oqi i 
among his four children. His son having ^^^^ 
died he added a codicil setting out his insur- 
ance policies and providing that " one-quarter 
of these policies go direct to my wife, but all 
my other property now goes, with my last 
son dead, to my three daughters under the • 
terms of my said last will." — Held, reversing 
the judgment of the Appellate Division (41 
Ont L. R. 281), Anglin and Cassels, J J., dis- 
senting, that the codicil revoked the bequest 
to testator's wife of half the residue of his 
estate. 

Brodie v. Ghipman (1919) 57 S. C. 
R. 321; 43 D. L. R. 593 (S. C. 
Can. — Ont.). 

Elf eot of oodioil — Change in dispositiuu ^n » -i o 
of residuary estate — Gift of residue made COlA 
subject to legacies and other benefits. 

Re Temple (1919), 160.W.N.159. 

Elf eot o£ eodioil — Revocation of gifts 
made by will — Substituted residuary clause — 2313 
Devise — Estate of devisee — 'Fee simple — Gift 
of income for limited period. 

Re Rohh (1919) 15 O. W. N. 287. 



Vm. I.esaeies. 

Distribution of residue amons mem- 
bers of class of lesatees — "Legatees" 
confined to persons given direct pecuniary 2314 
legacies — Application for determination of 
question of construction — Costs — Executors 
— Beneficiaries. 

Re Fulton (1918). 15 O. W. N.220. 



Iiesaoies to married women, to be set- 
tled upon them for their separate use — Pay- 
ment to legatees directly. 

Re Winn (1919) 15 O. W. N. 289. 



2315 



Lesaoies — ^Annuity — Order of payment oqi a 
—"First charge." ^^^^ 

Re McLean (1919), 16 O.W.N. 81. 



vm. Devises. 

Charitable purposes — ^DeTise of resi- 
due — ^Estate to be ** used for Ood only.^ 

—The will of a CHiristian Scientist left the 
whole estate of the testatrix to trustees and 
contained several bequests for purposes con- 
nected with Christian Science doctrine and 
practice. One of such bequests was "fifty 0017 
thousand will be held as a fund towards help- ^ ' 
ing to supply such institutions as may in 
the near future be demonstrated to shew 
that God's people are willing to help others 
to see the light that is so real, near and uni- 
versal for all who will receive. These insti- 
tutions may take the place of what at pres- 
ent are called Hospitals, Poor Houses, (iaols 
and Penitentiaries or any place that is main- 
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tained for the aplifting of humanity." — Held, 
reversing the judgment of the Appellate Di- 
vision (40 Ont. L. R. 567), Idington, J., 
duhiiante, that the terms of this bequest 
are so vague and impracticable, and the ob- 
jects to be benefited and the time for the bene- 
fit to accrue so uncertain that no reasonable 
or inteUigilble construction can be given to 
it and this sum of $50,000 must fall into the 
residue of the estate. — ^The will contained no 
formal disposition of the residue of the estate, 
but the final bequest ended with the sentence, 
" the whole of my estate must be used for 
God only." — Held, also, reversing the judg- 
ment appealed against, that even if the testa- 
trix intended this expression to be a disposal 
of the residue the words are too broad, indefi- 
nite and controversial to be 'capable of being 
carried out and there is an intestacy ns to 
said residue. 

Cameron v. The Church of Christ 
ficientisi (1919), 57 S. C. R. 298; 
43 D. L. R. 668 (S. Ct. Can.— 
Ont). 

DeTises to ohildren with remainders 
OQ1Q ^ s^andelUldren — Grandchildren taking 
ZoiO per stirpes — Child dying without children — 
Intestacy as to remainder. 

Re Armstrong (1918), 15 O. W. N. 

271. 



Devise of laads to to^Bim eorporation 
for public park. — ^A testator, who died in 
1883, devised lands to a town corporation, 
the defendants, and their successors for ever, 
to be used and kept as a place of recreation 
and amusement for the inhabitants of the 
town for ever, and to be called " M. Park," 
with a proviso that if the corporation should 
neglect or refuse ** to keep the same and the 
fences surrounding it in proper order and 
repair and as a public park should be kept 
I hereby in that event cancel the said gift 
and direct that the said lands shall revert 
to and form part of my estate." The town 
council accepted the gift, on the conditions 
of the will. In this action, brought in 1918, 
by the executor of the testator, to compel 
^-. the defendants to perform the condition, or 
2a 19 for a declaration that the title to the land 
had reverted to the estate, it was found that 
there had been a continuous breach of the 
condition, beginning more than 10 years be- 
fore action: — Held, that a judgment in the 
nature of a mandatory order could not be pro- 
nounced, for that would involve the assump- 
tion by the CovLVt of the obligation of super- 
intending for all time to come the perform- 
ance of continuous duties, in the perform- 
. ance of which the exercise of a certain amount 
of discretion must necessarily be allowed to 
the defendants — an obligation which the 
Court does not assume. — Bickford v. To ten 
of Chatham (1889), 16 Can. S. C. R. 235, 
followed. — Held, as to the alternative claim, 
that there was one breach, continuing over 
many years, of the condition, and the time 
for commencing the action founded upon that 
breach expired at the end of 10 years after 
the breach had begun. — Sections 5 and 6 (9) 
of the Limitations Act, R. S. O. 1914, c. 75, 
considered. 

Matheson v. Town of Mitchell 
(1919), 44 O. L. R. 619; 15 O. 
W. N. 314. 



DeTise to widow for life for support 
of herself and ohildren — Provision for 
maintenance of minor children in event of 
death of widow — ^Absolute devise to children 
on death of widow — Estates vested in indi- 
viduals and not as members of class. 

Re James (1919), 16 O. W. N. 87. 

Devise of farm subject to charges in 
f avonr of leeatees — ^Disclaimer by legatees 
— Intestacy — Realisation of charges — Duty 
of executor — ^Registration of caution under 
Devolution of Estates Act — Allowance to 
widow in lieu of board and lodging — Amount 
fixed by Court — Motion upon originating no- 
tice—Costs. 

Re McCallum (1919), 16 O. W, N. 

111. 

DeTise and beqnest of real and per- 
sonal property. — Where an estate Is de- 
vised to the heirs of a person to whom a 
prior estate of freehold has been given, the 
heirs take by descent and not by purchase, 
and an estate in fee simple is created in the 
ancestor. — Van Qrutton v. Fomtoell, [1897] A. 
C. 658, followed. — ^The testator devised and 
bequeathed " two stores " and half of his 
other property to his granddaughter " to be 
held by her during her life and at her death to 
her heirs and assigns forever:" — Held, that 
the granddaughter took an estate in fee simple 
in the land devised. — ^And held, that the chat- 
tel property bequeathed to the granddaughter 
became hers absolutely by the terms of the 
bequest: the testator meant that the land 
and goods should go in the same manner; 
and, as the land, by force of the rule of law, 
became the granddaughter's absolutely, so 
did the goods. — Comfort v. Brown (1878), 
10 Ch. D. 113, and De Beauvoir v. De Beath 
voir (1852f),3 H. L. C. 524, applied.— In the 
peculiar circumstances of the case, no order 
was made as to the costs of a summary ap- 
plication for the determination by the Ck)urt 
of the questions arising as to the construction 
of the will. 

Re Kendretc (1919), 43 O. L. R. 185. 

Demise to son — ^Devise over in event of 
death of son " leaving no issue " — Devise to 
son of life-estate only — ^Application under 
Vendors and Purchasers Act. 

Re Toll and MiUs (1919), 16 O. W. 

N. 215. 

DeTise and bequest to widow — Use of 

estate for lifetime — Devise and bequest to 
children of what ** will remain unspent " — 
Application to money and other personal 
property — Inapplicability to land — [16 O. W. 
N. 345, reversed]. 

Re Richer (1919), 17 O. W. N. 195. 

Description of land by lot and con- 
cession witbont mentioning township 

— Proof by affidavit to supplement descrip- 
tion — Devise to wife — ^Subsequent clause in 
will disposing of land in event of wife dying 
without a will — ^Estate of wife — Power to 
convey in fee simple — Will made by wife — 
Declaration as to. 

Re Mclntyre (1919), 16 O. W. N. 

260. 

Gift to children — Gift oTcr in event 
of testatrix dyins without issne or 
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ehildren dying without iraue. — ^By the 

will of the testatrix, executors were ap- 
pointed and all the real and personal estate 
of the testatrix was given "to the child or 
children that may be toorn to me during my 
present marriaj^e . . . erubject to the pay- 
ment of one-half of the annual income . . . 
to my . . . husband during his lifetime 
... In the event of my death without 
issue or in the event of my child or children 
. dying without issue I give all my real and 
personal estate to my father, mother, brothers 
and sisters in equal shares subject to the 
payment of one-third of the annual income 
. . . to my said husrband during his life- 
time ... I authorize my executors to 
sell and convert into money such real and 
personal estate as they will think proper in 
their discretion and to invest the money thus 
arising ... in trust for the child or 
children to be born of my present marriage 
. . . and in the event that no child should 
be born to me during this present marriage 
. . . or in the event of the death of the 
child or children to be bom of the present 
marriage . . . dying without issue, in trust 
for my father, mother, brothers and sisters in 
equal shares." The testatrix died in 1896 leav- 
ing her surviving two children, issue of the 
OQOa marriage referred to in the will, leaving also a 
ZOZD brother and five sisters: — Held (Magee, J. A., 
dissenting), that the two children of the tesr- 
tatrix took an absolute interest in the real 
and personal estate, but subject to be divested 
in the event of the death of the children leav- 
ing no issue living at their death ; and, if that 
last event should happen, the gift over would 
take effect. The intention was that the gift 
over should take effect on the happening of 
either of two events, her own death without 
issue, or her child or cbildren, if she sfhould 
have any, dying without issue. — The effect 
of s. 33 of the Wills Act, R. S. O. 1914, c. 
120, is that " dying without issue " means a 
want or failure of issue in the lifetime or 
at the time of the death of the child or chil- 
dren, and not an indefinite failure of issue, 
no contrary intention appearing by the will. 
— Judgment of I^tchford, J., 15 O. W. N. 
19, affirmed. — HeltT, also, on this branch of 
the case reversing the judgment, that the exe- 
cutors, if living, could sell the real estate : s. 
14 of the Devolution of Estates Act, R. S. O. 
1914, c. 119 ; and, both of the executors being 
dead, the power of sale might be exercised 
by the executor of the executor who died last ; 
or, if there was no such executor, by an ad- 
ministrator with the will annexed of the tes- 
tatrix, appointed as nrovided in s. 45 of the 
Trustee Act, R. S. 6. 1914, c. 121; but, aa 
infants were interested, no sale could be 
made without the written approval of the 
Official Guardian or a Judge's order : Devolu- 
tion of Estates Act, s. 19. — If a sale were 
made, the proceeds would be held by the exe- 
cutors upon the same trusts as those upon 
which the real estate wasf held, and could 
not be distributed until the death of the 
children of tlie testatrix, leaving or not leav- 
ing issue surviving. 

Re Cote (1919). 46 O. L. R. 4; 16 
O. W. N. 304. 

Devise — BCistake in nnmliere of lot* — 

9307 Falsa demonstratio — ^Evidence — Declaration 
^**^ in favour of devisee. 

Re Rotoan (1919), 16 O. W. N. 218. 
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Devise of life estate in farm to son— 

Sale of farm after death of life-tenant — ^Di- 
vision of proceeds among children — Inclusion 
of life-tenant by name — Vested estate — ^Right 
of personal representatives to receive share 
of life- tenant — Share of other deceased child 
of testator passing to issue. 

Re Parkin (1919), 16 O. W. N. 26. 



Ezeontors — Estate pur antre vie — 

Equitable vested remainder in fee — Trustees 2329 
— Remaindermen — ^Title to land — ^Vendor and 
purchaser. 

Re Brown and McMaster (1919), 
17 O. W. N. 209. 



Speeillo devises of different portions 
of one farm — ^Descriptions in will — ^Evi- 
dence — Conflicting constructions. — 14 O. W. 
N. 85, reversed. 

Re Maillouw; 8t, Loui» v. MaiUouw 
(1919), 15 0. W. N. 211. 
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viu. Bequests. 

Bequest of residue to speeillo legatees 
in proportion to the amount or value 
.of their legaoies — Inclusion of beneficiaries 900 1 
of bequest in trust of sum^of money to "pur- ^OoL 
chase a home " — ^Exclusion* of " general fund " 
of church — Bequests of mortgages — Interest 
accrued and unpaid at testator's death. 

Re Colbert (1919), 15 O. W. N. 459. 

Bequest to ** any daughter unmar- ^^^^ 
ried *^— Widowed danghter not included — 2332 
Distribution of residue among members of 
class — ^Division per capita — 16 O. W. N. 158, 
approved. 

Re Ranton (1919), 17 O. W. N. 158. 

Oharitable bequest — Religious and 
sanitary institutions — Punctuation in 
holograph will — 43 Elisabetli, e. 4. — ^A 

bequest for religious purposes is prima facie 
a bequest for charitable purposes and is not 
void for uncertainty. It must be so treated 
unless the testator's intention to the contrary 
is clearly shown. — A bequest to sanitary in- 
stitutions is likewise valid as a charitable 
use. — In construing a doubtful clause in a 
holograph "will the punctuation is to be 
regarded as one of the indicia by which the 
testator^s intention is 4x> be arriv€»d at. ^^oo 
— Where a tsetator bequeathed his residuary Z3So 
estate to trustees in trust to use and employ 
the same and the income therefrom " for the 
benefit, advantage, assistance, or the founding 
of such charitable, religious, educational or 
sanitary institutions,'* as said trustees might 
from time to time see fit and deem advisable ; 
— Held, that the words " charitable," " re- 
ligious," "educational " and " sanitary " were 
to be read disjunctively, that all such classes 
of institutions were charitable purposes and 
the bequest not void for uncertainty. — ^The 
charitable objects enumerated in the Statute 
43 Elizabeth, c. 4, are not to be taken as the 
only objects of charity but are given as ex- 
amples only. 

In re McClennan'a WiU; Rohinaon 
et al, V. McCleHanet al. (1919), 
46 N. B. R. 161. 
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Bequest to wife for '* sole use of l&er- 
QQQ^ self and my ohlldren " — *' Disposing of 
^t>u4 property among children " — Wife and chil- 
dren taking as tenants in common. 

Re Oartland (1919), 17 O. W. N. 

147. 
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Bequest to widow of risht of oo- 
oupanoy of dwelling-lioase for life or 
nntil liouse sold — Liability of widow for 
taxes — Legacy of lump-sum to widow — Pay- 
ment made by executor in insrtalments — Pay- 
ment of interest from death of testator — 
Right of executor to recover .or set off inter- 
est paid for first year — Mistake — [(1919), 
17 O. W. N. 70, reversed]. 

Re McDonald (1919), 17 O. W. N. 

193. 



Bequest to cMldren urho shall attain 
2336 "**i®'**y — Provision for widow — Death of 



children in infancy — Vested estates 
tacy — Costs. 



Intes- 



Re McCallum (1919), 17 O. W. N. 

12. 

Bequest of money to married 

2337 daughter — Direction for settlement of fund 
— ^Duty of executors — Intention of testator. 

Re Pratt (1919), 16 O. W. N. 268. 

Bequest to sister ** absolutely ** — 

Expression of wish tbat sister shall give part 

2338 ^^ brother — No definite benefit given to 
brother — Absolute bequest free from trust in 
favour of brother — " Precatory trust.*' 

Re Clark (1919), 17 O. W. N. 88. 

Secret instructions — Undiselosed 
legatee and legacy — Section 4, O. S. 
1903, c. 110— Oral cTidence— Intention 
of testator — ^Abortive trial — Costs of — 
Fraud — Appeal. — In an action to recover 
a bequest alleged to have been created by 
the following clause in a will: "I direct 
my said executor, after payment of all my 
just debts, funeral and testamentary expenses, 
to pay a certain person whom I have made 
known to him and whose name I otherwise 
desire to be kept strictly secret, a certain sum 
of money as soon after my decease as can 
00 9A ^o°^®°icntly be done, the amount to be kept 
ZoOu secret, and I can rely upon my said executor 
to faithfully carry out the said trust." — 
Held, on appeal, afiirming the judgment of 
the Chancery Division, that the direction 
created a good bequest, and was not invalid 
under s. 4 of the Wilier Act (C. S. 1903. c. 
160) , because it was not reduced to writing ; 
that where the executor, by virtue of the 
probate of the will, became possessed and 
entitled to the personal property, he held the 
amount disclosed to him by testator in trust 
for the person not named on the face of the 
will: and that oral evidence is admissible to 
show the intention of the testator to benefit 
the person referred to but not named, and 
to show the amount of the alleged benefit — 
Held, further, varying the decree of White, J., 
that there should be no order for costs against 
the defendants for an abortive trial before 
Sir E. McLeod. C.J., and no order for costs 
against the defendant, Elizabeth M. Charl- 
ton, for any proceeding had before she was 
joined as a party defendant, notwithstanding 



the finding that the defendants were guilty of 
fraud. 

Lemon v. Charlton^ Executor, etc., et 
ah (1919), 46 N. B. R. 228; 45 
D. L. R. 604. 



X« Construction. 

Annuities— Vesting. — Where the will 
directs the executors to set apart a sufficient 
portion of the estate to provide for certain 
annuities, they should not be permitted to 
depart from such directions by purchasing 
annuities, especially where those entitled to the 
residuary estate (into which under the will 
the amount to be invested in the meantime to 
provide the annuities will ultimately fall) op- 
pose such purchase. — Executors permitted to 
retain one of themselves for work in the man- 
agement of the estate and to pay him a 
monthly salary therefor. — A gift to " all liv- 
ing children '* of a person comprehends those 
living at the testator's death and those who 
are at that time en ventre aa mere. (Villar 
v. GUhey [19071 A. C. 139, cited). It is an 
immediate gift to them on tiie testator's death, 
notwithstanding that it is a gift of, the resi- 
duary estate and part of the estate has been 
set aside to provide annuities, which part will 
not fall into the residuary estate until the 
death of the annuitants. — When a gift is 
made to children attaining the age of 21 
years, the period of distribution is the date 
upon whch the eldest child attains that age. 
All children coming into existence before that 
period has arrived are entitled to participate 
in equal degree with the other children who at- 
tain 21 years. Upon the eldest child attaining 
21 years, the class will be closed and no 
child born after that time will be entitled 
to participate. — By his will a testator direc- 
ted that the residue of his estate should be 
paid *' share and share alike to all living chil- 
dren" of his brother George Rutledge Charl- 
ton and his sister, Lydia Jane Miller. By a 
codicil he directed that " should any of the 
children of my sister Lydia Jane Miller, one 
of the beneficiaries named in my said will, 
die before attaining the dge of twenty-one 
^ears the share to which she, he or they 
would otherwise be entitled shall go to those 
children of my sister who do attain the age of 
twenty-one years to be equally divided between 
them.'' It was held that, although without 
the codicil the will should be construed as a 
gift to the Charlton and Miller children per 
cajnta, the codicil indicated an intention that 
the distribution should be per stirpes. Al- 
though the postponement of the period of dis- 
tribution as to some of Uie beneficiaries might 
not in itself be sufficient to show an intention 
that the distribution should not be per capita, 
yet such intention is shown where the share 
of a child dying is given, not to the other 
members of the class, but to the brothers and 
sisters of such child. The gift in question 
should therefore be divided into as many parts 
as there were living children of George R. 
Charlton and Lydia J. Miller at the time of 
the testator's death and apportioned in pro- 
portion to the number of children in each 
family. As, at the testator's death, there 
were four Miller children and eight Charlton 
children, one-third of the gift should be set 
aside for the Miller children, and when the 
* t 1" ■'■ ••■! 
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eldest Miller child should attain 21 it would 
be entitled to a share of that one-third in 
proportion to the number of Miller children 
then living. 

In re* Charlton Estate [1919] 1 
W. W. R. 134 (Man.). 

Annuity — Income — Deficiency p&y- 
Zo%.i able out of corpus. 

^ Re Goodwin (1919), 17 O. W. N. 

159. 

Benefits to 'vrido'vr under will — Exclu- 
sion from or substitution for dower — Power 
given to executorsr to 'Mease, let and man- 
age '* lands — ^Election of widow — Lands sold 
by executors — T<iand8 sold by testator — 
Moneys realized from sales of lands — Ap- 
portionment between income and capital — 
Payments of income to legatees — Year im- 
mediately succeeding death of testator. 

Re Webb (1919), 17 O. W. N. 74. 

Claim of wife against estate of tes- 
tatop for money lent to him — ^Direction 
2348 t^ executors to pay named sum borrowed 
from wife — Conveyance of property after 
date of will — ^B)videncife — Ademption — Satis- 
faction — Set-oflf. 

Dandy v. Dandy (1919), 16 O. W. N. 

13. 

Gondition in restraint of second mar- 
riage. — As a general rule where there is a 
condition in general restraint of marriage 
by which the testator seeks to cut down an 
interest which had been given by the will, 
the condition is void as against public policy ; 
but a condition in restraint of the second mar- 
2S44 "®^^' whether of a man or of a waman. is 
not void. In re Tucker, Deceased, 3 Sask. 
L. R. 473, 16 W. L. R. 172, and Re Caswell, 
5 Sask. L. R. 213, 1 W. W. R. 941, 20 W. L. 
R. 469, disapproved. — Where a will provided 
that if the testator's wife should remarry her 
share should revert to the estate and be di- 
vided among the testator's children, this pro- 
viso was held valid, but the widow was en- 
titled to the income from her share during 
her widowhood. 

In re Muirhead Estate [1919] 2 W. 
W. R. 454 ; 12 Sask. L. R. 123. 

Gontinsent si^ — Vo devise snbjeet to 
the oontinseney — Property soins to 
next of kin — A/&ninistration — ^Payment 
of expenses and ontsoin^Ts — ^IiiaMlity 
for waste — ^Payment of sneeession duty. 
— Where a will gave to D. " when he becomes 
the age of 21 years " certain land " together 
with all the crop, stock and implements which 
may be thereon at the time of decease " ad- 
ding " I also bequeath unto " D. " all cash 
2345 ^^ ^y hands or held at my credit at or in any 
bank at the time of my decease," held the 
devise conferred on D. an estate in fee simple 
contingent on his attaining 21 years and 
not a vested estate in fee simple liable to be 
divested if he die under that age (following 
In re Frances [1905] 2 Ch. 295) ; in the 
crop, stock and implements D. also took only 
an interest contingent on his attaining that 
age. The cash vested in him on deceased's 
death. There being no express devise of the 
land subject to the contingent interest of D., 
the same goes to those entitled under The 
Devolution of Estates Act; who are entitled 



to the rents and profits until D. attains 21 : 
they in the meantime should pay the cost 
of necessary repairs done by the executors to 
buildings on the land, the cost of running 
the farm, pay the taxes, etc., should be liable 
for permissive as well as for voluntary waste. 
Debts and costs of administration, etc.. were 
held payable out of property undisposed of by 
the will.— Under sec. 16 of ch. 38, R. S. S., 
1909, in force at time of deceased's death, 
the tenants for years should pay the succes- 
sion duty upon the appraised value of the 
term and D. upon the appraised value of the 
contingent fee simple going to him. These 
are not included in the exoression " testa- 
mentary expenses " directed to be paid by 
the will (following In re WatkiM, 12 B. C. 
R. 97 and Re Holland, 3 O. L. R. 406). 

In re Galbraith Estate [1919] 2 W. 
W. R. 193 (Sask.). 

Declaration by Conrt of intestacy 
as regards a sum of money, part of tJie 
estate — Disposition of fund — Legacies, debts, c%oa£» 
and jiuccession duties not payable thereout — ^u4o 
Right of widow (beneficiary under will) to 
share in fund notwithstanding satisfaction 
clause in will — " Claims against the estate." 

Re Walfnsley (1919), 16 O. W. N. 

207, 

Direction for sale of property to per- 
son named — Secnrity for payment of 
price — Ezecvtors — Vendor's lien. — A 

testator by his will directed that his business 
should be sold and that his brother should 
" have the privilege of first purchasing the 
same ; '* in the event of his purchasing, the 
stock was to be sold to him at invoice prices, 
he was to receive the fittings and fixtures free 
of charge, was to have a year to pay the price, Q947 
and was to pay a fixed monthly rental for *^"*' 
the business premises for one year: after the 
expiration of the year, the rental was to be 
fixed by the executors. By a codicil, the tes- 
tator directed that the purchase-price should 
be paid in monthly or quarterly instalments, 
and the whole should be paid within one year 
from the date of the purchase. The brother 
elected to purchase upon the terms stated in 
the will: — Held, that the executors were en- 
titled to the security of a vendor's lien, and 
that the purchaser was entitled to take only 
subject to that lien. 

Re Harris (1919) 43 O. L. R. 476. 

Direction to enecntors to ** pay off 
tlie mortgase npon my real estate " ont 
of specified part of estate. — The testator 
devised and bequeathed all hisr estate, both 
real and personal, to his executors upon 
trust : " First, to convert the same into 
cash and the proceeds thereof to divide into 
four parts so that tbree of such parts shall 
be equal and the fourth shall be $5,000 less 2348 
than the other three parts; secondly, to pay 
off the mortgage upon my real estate in the 
town of P. out of the said fourth part and 
should the same not be sufficient for that 
purpose then the deficiency shall be taken 
equally from the other three parts and should 
the said fourth part prove more than suffi- 
cient to discharge said mortgage then upon 
trust to pay the surplus of such part to my 
son J." The will was executed in 1905; the 
testator died in 1912. At the date of the 
will there was a mortgage upon the real 
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estate of the testator in the town of P. for 
$4,233.33 made to M. This was paid off by 
the testator and discharged ; he obtained the 
money therefor partly from a new mortgage 
upon the same land for $3,600 made to S., 
upon which the testator made payments in 
1910 and 1911; at the time of his death it 
stood at $3,000 and interest: — Heldj that s. 
27 (1) of the Wills Act, R. S. O. 1914, c. 
120, was to be applied: no clear intention to 
exclude the later mortgage appearing by the 
will, it spoke and took effect as if it had 
been executed immediately before the deatn 
of the testator; and the amount of that mort- 
gage was declared a charge upon the fourth 
part of the estate. — Review of the authori- 
ties. — Heldy also, that the estate was to be 
divided into four parts, of which the fourth 
part was to be $5,000 less than each of the 
other three parts. 

Re Thompson (1919), 45 O. L. R. 
520 ; 48 D. L. R. 757 ; 16 O. W. 
N. 227. 

Distrlbntion of estate postponed for 
'* 15 years from this date " — Republica- 
tion of will by codi<;il three years after exe- 
cution of will — Effect of, as to date of dis- 
tribution. 

Re Ryan (1919), 16 O. W. N. 331. 

Disposition of trust fnnd — Income — 
Principal — Death of one beneficiary — Share 
divided between surviving beneficiaries — Ves- 
ted interest. — Immediatae payment. 

Re Farrell (1919), 15 O.W.N. 447. 

Estate in fee or for life — Po'vrer of 
sale at common lanr — Implied ponrer 
in equity — Estoppel — Tortious enfeoff- 
ment — Statute of Limitations. — A de- 
vise to the testator's wife of " all my real 
and personal estate of which I shall die 
seized and possessed or to which I shall be 
entitled and all debter which may be due to 
me at the time of my disease with full power 
and authority for ber to dispose of the same 
at her discretion by absolute deed or deeds 
of conveyance executed by her or by her last 
will and testament among my children or 
any of them and should she die without exe- 
cuting such deed or deeds or last will and 
testament then the same to be divided among 
my children surviving . . . " — Held, that 
the widow took a life estate only with power 
of appointment to the children or to some 
of them and a gift over to the children if 
the power were not exercised. — The widow 
having purported to convey the fee, the 
Oourt further heldt that the mode of con- 
veyance adopted by her amounted to a bar- 
gain and sale, taking effect under the Statute 
of Uses, and was not a tortious feoffment 
which under the law would work a forfeiture 
under the Statute of Limitations (R. S. N. S. 
1900, c. 167). 

Milla V. Biden (1919), 48 D. L. R. 
662 (N.S.). 

Farm proceeds — (Hft of ineome oar- 
'yittK corpus. — Gift in a will of '* my farm 
proceeds the S.W. ^-22-34-9-3d " held to 
mean a gift of the ineome from tbe farm, 
such a gift carrying the corpus in the ab- 
sence of words sufhcient to cut down the gift 



to a life estate, and therefore being a devise in 
fee simple of the land. 

In re Churchill (deceased), [1919] 
3 W. W. R. 567 (Sask.). 

Gift over. — A testator left certain prop- 
erty to each of four named children and then 
provided that " in case of the death of any of 
the said fnaming the children] without leav- 
ing any living children or descendants, his or 
her firhare in my estate shall revert to the sur- 
vivors of my four lawful children last above ' no/ro 
named, for them to have the benefit thereof MDO 
. . . for their lifetime, and for the entirety of 
that part, to belong to their children born and 
to be born in lawful wedlock and by stocks ** 
(a). — Held, that the gift over, upon the death 
of any one of the named children without issue, 
did not include in its provisions the children of 
a child who at the date of such death were 
surviving although their parent was dead. 
{Hawkins v. Hamerton, 16 Sim. 410, dis- 
tinguished.) 

Auger et al. v. Beaudry et al., 
[1919] 3 W. W. R. 559 (Que.— 
P.C.) ; 48 D. L. R. 356. 

(Hft of land and personalty to son 
subject to payment to daughter of sum 
of money and siTing her a homo while 
unmarried — Death of son shortly after OQR4. 
death of testatrix — Provision for daughter ^«^*'* 
charged on both realty and personalty — Con- 
dition — Forfeiture — Impossibility of literal 
performance. 

Re Latmer (1919), 15 O. W. N. 432. 

Intention from reading whole will — 
Circumstanoes at time of execution. — 

In interpreting a portion of a will one should 

read the whole will in order to gather from 

it the testator's intention ; also the state of 2355 

the circumstances existing at the time of its 

execution must be considered. Said principles 

applied in deciding that testatrix gave certain 

land absolutely and not to be held in trust. 

In re Land Registry Act; Blanchard 
and Morgan's Case [1919] 1 W.W. 
R. 311 (B.C.) ; 44 D. L. R. 728. 

*' Property situated in Ontario " — 

Testator domiciled in Ontario — Shares of 
Dominion railway company stock — Head 
office of company in another province — Or- 2366 
tificates kept in Ontario — Real property in 
•Saskatchewan and Alberta — Intention of 
testator — Division of property among chil- 
dren — Equal division — '* Real property " — 
Situs of personal property — [16 O. W. N. 
374, varied]. 

Re Lunness (1919), 17 O. W. N. 

186. 

Provisions for benefit of widour and 
children of testator — Use of " Residence " 
and household eCFects — Alternative provisions /^Q-p, 
— Maintenance — Annuity payable out of in- ZoDi 
come only — Period of distribution o^ estate — 
Costs— 16 O. W. N. 339, varied. 

Re Ooodtcin (1919), 17 O. W. N. 

198. 

Provision for maintenance of widour 
and children — Income — Corpus — Exe- 
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cutors — Power of sale — ^Discretion — Provision 
2358 for widow in event of remarriage — " Posses- 
sion " — Ownership — Absolute gift of part of 
estate. 

Re TesHer (1919). 15 O. W. N. 

Residue of eetAte divided into sluwes 
aad slutres siven to muned persons — 

Codicil directing that sum be deaucted from 
2369 *^® shares of each of three legatees — Sums de- 
ducted to be " otherwise applied " by execu- 
tors — 'So direction given as to disposition of 
sums deducted — Declaration of intestacy as 
to these sums. 

Re Walm$ley (1919), 15 O. W. N. 

43a 

Trast deed — Power of appointment — 
Execution by will — ^Defective execution aided 
by Court — "Personal estate" — Inclusion of 
2360 real estate according to language used by 
testa top-^Legacies — Anmuities — 'Repugnancy 
— ^Priority — Provision in ' trust-deed for life- 
annuity — Provision in will for ten-year annu- 
ity to same person — Cumulative provisions. 

Re CarsB (1919), 16 O. W. N. 156. 

Trust fund ereated bj will — ^Income or 
part thereof to be applied by trustees in their 
discretion to maintenance of daughter during 
oor»i ^^^® — ^Division of fund among otier children 
iQOOl of testatrix on death of daughter named — 
Right of daughter to entire income — ^Discre- 
tion of trustees uncontrolled by Court unless 
dishonesty— [15 O. W. N. 290, affMl. 

Re Black (1919). 16 O. W. N. 75. 
aflTd 16 O. W. N. 75. 

Trust for oUldren of testator — In- 

come of estate payable to children during 
2862 their lives — Power of appointment by will as 
to principal — In default of appointment prin- 
cipal to go to " right heirs " of children—^ 
Whole estate vested immediately in children. 

Re HeUiweU (1919), 16 O.W.N. 113. 

Trust for maintenanee of dweUins- 
QO/«Q bouse as home for widow and dauffbters 

ZoOO — ^Payment to widow of lump sum in lieu of 
dower — Election— Sale of house — ^Residuary 
devise — ^Rights as to occupancy of house. 

Re CUghom (1919), 15 O. W. N. 444. 

Trust for maintenance of dwelling- 
bouse as bome for widow and daugbters 
2364 — Payment to widow of lump-sum in lieu of 
dower — Election — Condition -:- Charge — 
Rights as to occupancy of house — Costfif — 
[See 2365]. 

Re Cleghom (1919), 16 O. W. N. 

234. 

Rigbt of oooupanoy by "wife and 
dangbters of testator's bouse. — No pre- 
cise form of words is necessary in order to 
create conditions in wills ; any expression 
disclosing the intention will have that effect. 
A provision In a will, expressed in the form 
of a condition, may operate as a substantive 
gift, by creating a trust or charge. — In this 
case, the testator expressed the desire that 
hisT house should be preserved as a place of 
residence for his wife and unmarried 
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daughters, including his married daughter if 
widowed. The right to occupy for two years 
was given to the wife and the two daughters 
who were unmarried w^en ^^^ will was made 
and to the. third if widowed. The will then 
said : *' If at the expiry of two years my 
said wife and daughters do not desire to live 
together in the said house, then upon pay- 
ment to my said wife by my said daughtenf 
of ... 12,560 in cash, the said house 
property shall be held by my trustees for my 
said daughters free from any right of dower 
on the part of my widow. Upon and in 
event of the payment of the said sum to my 
widow in satisfaction of her rigbt of dower 
. . . my . . . executors are to hold 
the said property and to permit my ** un- 
married " daughters to occupy the said prem- 
ises ... so long as she or they remain 
unmarried with the right of occupancy to 
such ... as shall last remain unmar- 
ried." The married daughter was to have 
the same right of occupancy in the event of 
widowhood ; and upon the termination of the 
last right of occupancy the property was to 
be conveyed to the three daughters as tenanter 
in common. Taxes, insurance premiums, and 
repairs were to be paid out of the general 
estate during the period of occupancy: — 
Held^ that the provision that " upon pay- 
ment " of the sum named to the widow the 
trustees were to hold the property for the 
three daughters, was a condition, and im- 
ported a cl>arge for that amount upon what 
was to be obtained when payment was made, 
and not a mere option, allowing the daughters, 
by refusing to exercise it, to obtain the prop- 
erty subject merely to the widow's dower. — 
Review of authorities. — Held, also, that the 
charge was upon the property itself, not 
merely upon the right of occupancy. — The 
costs of an application to the (jourt to de- 
termine the construction of the will and 
the costs of an appeal from the order made 
in the first instance were ordered to be paid 
one half b.v the widow and one half by the 
daughters, the construction of the will not 
being clear. [See 2363, 2364.] 

Re Cleghom (1919), 45 O. L. R. 
540: 15 O. W. N. 444; 48 D. L. 
R. 511. 



Vested or eontini^ent estates or in- 
terests. — The last will of D. provided that 
the rest and residue of his estate should be 
held by his executors and trustees in trust 
for the joint benefit of his widow and his son 
during the period of their natural lives, and 
that, in the event of the son predeceasing his 
mother, without leaving lawful issue, upon the 
death of the widow, the estate so left should 2366 
be converted into cash and divided among le- 
gatees named. — Held, that on the death of 
the son without leaving lawful issue, prior 
to the death of his mother, the contingent in- 
terest of the legatees named became a vested 
one, the legatees then having a present right 
to the future enjoyment of the remainder, 
which vested in possession upon the death 
of the widow. 

Chipman v. Ross [1919] 52 N. S. R. 

129. 

Vesting — Gift over in ease of deatb 
of benelloiary before ** reeeiTing ** be- 
quest — Benelleiary dyins more tban a 
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year after deatli of testator, Imt before 
reeeiTias bequest. — ^A testator by his will 
directed his executors after setting aside suf- 
ficient property to produce a certain annuity, 
to pay a certain portion of the residue to his 
daughters and the balance to his wife and 
then provided " in the event of my wife dying 
before my decease or dying before receiving 
this bequest then said balance * *> shall 
go and be paid * * to my said daugh- 
ters." His wife died more than a year after 
the testator's death but before receiving, any 
part of the estate, as the executors had not 
as yet set aside any assets for the production 
of said annuity. Held, that the said bequest to 
her became vested in her lifetime, had not 
been divested, and belonged to her estate. 
(Review of authorities). — Unless a con- 
trary intention can be inferred the Court 
ought to favour an early vesting and rights 
of the beneficiaries are not to be left to the 
caprice or dilatoriness of trustees or exe- 
cutors. — Quaere whether said bequest to the 
wife vested in interest at the time of testa- 
tor's death or at the expiration of a year 
therefrom, the period allowed by law for the 
. distribution of a testator's assets. 

Hamilton ei al. v. Hart ei aJ. [1919] 
2 W. W. R. 164 (B.C.) ; 47 D. L. 
R. 231. 

"Wliole estate gkven to ezecntors in 
00130 trust for support and maintenanee of 
^OUO ^g^dow during life — Right to use any por- 
tion " as she may see fit and desire " — ^Dis- 
cretion — Reduction of capital. 

Re Clinion (1919) , 16 O. W. N. 267. 

Will mabing ohild residuary legatee 
after specific legaoies — Allouranee to 
wife payable out of whole estate, 
specific and residuary legacies abating 

pro rata.-— 'Where specific legacies are given 
and a child of testator is made residuary 
legatee and the testator's wife applies for 
relief under di. 13, 1910-11, the allowance 
made to her should be payable out of the 
whole estate and the specific legacies and resi- 
duary bequest abate pro rata. 

In re Davison Estate [1919] 1 W. 
W. R. 497; 12 Sask. L. R. 167; 
46 D. L. R. 259. 
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Doeunient propounded as last will of 
testator— Onus of proof. — ^The onus pro- 
handi lies upon the party propounding a will ; 
and he must satisfy the conscience of the 
Court that the instrument propounded is the 
last will of a free and capable testator. 
Wherever circumstances exist which excite 
the suspicion of the Court, it is for those 
who propound the will to remove such sus- 
picion, and to prove affirmatively that the 
testator knew and approved of the contents 
of the document, . and it is only where this 
is done that the onus is thrown on those who 
oppose the will to prove fraud or undue in- 
fluence, or whatever else they rely on to dis- 
place the case made for proving the will. — 



Tyrrell Y. Painton, [1894] P. 151, 157. 158, 
followed. — In this case the testator was an 
old man ; the will propounded was made three 
days before his death, when he was in a feeble 
condition; the will was written out by his 
medical attendant, but was in fact copied 
by him from a testamentary document which 
was in the possession of S., a neighbour, who 
was married to a niece of the testator; by 
that document, which was drawn by S. and 
sigived by the testator, but not witnessed, a 
substantial legacy, amounting to about half 
the testator's estate, was given to S., and 
the remainder was divided between a brother 
and sister of the testator to whom by a for- 
mer will the testator had left all his property ; 
two changes were made by the doctor, but in 
unimportant respects; the will propounded 
was executed by the testator by a Mark made 
with a pen which was put Sy the doctor into 
the hand of the testator, held there, . and 
guided by the hand of the doctor ; the will was 
witnessed by the doctor and a neighbour ; they 
were examined as witnesses at the trial of 
an action brought for the purpose of establish- 
ing the will, and proved the execution in the 
manner described ; the doctor testified to the 
testator's instructions and that he under- 
stood what he was doing; the neighbour said 
that he thought the testator knew what he ^onn 
was doiug. The, trial Judge found in favour 2o70 
of the will. Upon an appeal to a Divisional 
Court of the Appellate Division, afiSdavits 
were filed in which it was stated that the 
neighbour who had witnessed the will had, 
since the trial, said things, in the presence of 
the deponents, which were inconsistent with 
material parts of his evidence at tiie trial : — 
Held, by the majority of the Court, that the 
evidence at the trial shewed that the will 
was prepared in circumstances which raised 
a well-grounded suspicion that it did not ex- 
press the mind of the testator ; that suspicion 
not having been removed, the plaintiffs had 
not discharged the onus which was upon 
them of satisfying the Ck>urt that the docu- 
ment was an expression of the free will of a 
competent testator; and those opposing pro- 
bate were not bound to establish fralud. 
Therefore, the judgment of the trial Judge 
(who had dealt only with the issue of fraud, 
and had not determined the question whether 
the plaintiffs had discharged the onus) should 
be set aside and the action be dismissed, un- 
less the plaintiffs desired a new trial, which in 
that event should be ordered. — Per Riddell, 
J. : — ^Upon the CTidence given at the trial, 
the judgment should not be set aside; but, 
in view of the new evidence adduced, which 
went to discredit an important witness, there ' 
should be a new trial, upon which the 
whole case should be open. — Per Kelly, J. : — 
There should be a new trial for the reasons 
given by the majority of the Court, and also 
for the reason given by Riddell, J. 

Sellers v. SuUivan (1919), 43 O. L. 

R. 528. 



XV. Residue. 

Residuary bequest — "Religious Benev- 
olent and charitable purposes and uses " — 
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Discretion of executors — Vagueness or un- 
007 T certainty— " And "—" Or " — Prior definite 
Zo • 1 bequests for religious purposes — Mortmain 

and Charitaljle Uses Act, R. S. O. 1914, c. 

103. 

Re MoPheraon (1919) , 17 O. W. N. 

22. 



XVII. Widow's Eleotlon. • 

2372 Widows Relief Aot (Alia.)— Widow 

not receiving as much as under intestacy. 

Re Estate of McBratney (1919), 45 
D. L. R. 738 (Alta.). 



WEITS. 

Amendment — Permission granted 
for — What should be done — C. P. 523. 
524. — An amendment to a writ, after leave 
granted, must be shewn upon the writ itself ; 
simple notice thereof is not sufficient 

Cloutier v. PaHsh of St, OdUon, 
(1918), 20 Q. P. R. 297. 

Amendment of 1 See 285. 

Indorsement oni See 941. 

Serviee of: See 2049 to 2060. 
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The references are to the Coluiiiiis of the Digest. 



A. and B. (Infants), In re, [1887] 1 Ch. 
786 
FoL Be WWcites, 367. 

Abell ▼. ViUage of Woodbiidse and 
Connty of York (1017), 39 O. L. B. 
382. 
Rev. Ahell v. Villiiffe of Woodhridge and 
County of York, 320, 366. 

Abrath ▼. N. E. By. Co. (1883), 11 Q. 
B. D. 440; 52 L. J. Q. B. 620. 
Ref. Scott V. Harris, 463. 

AokersTiller ▼• Oonnty of Perth (1914), 
32 O. L. R. 423. 
Fol Raymond V. Township of Bosanquet. 
327. 

■ 

Alabastine Oo. of Paris Ltd. ▼. Canada 
Producer A Gas Engine Co. Ltd., 

(1914) 30 O. L. R. 394. 
Fol. Randall v. Sawyer-Massey Co,, 634. 



Aleundre ▼. Brassard, [1895] A. C. 301. 
Fol. Skives Lumher Co. v. Price Bros,, 
706. 

• 

Allen ▼. Flood (ISHS), A. O. 1. 

Ref. Williams v. Local Union No. 1562, 
663, 698. 

Alleock ▼. Manitoba Windmill A 
Pnmp Co., 4 Sask. L. R. 135. 
Appl. Advance Rumley Thresher Co, Inc. 
y. Keene, 633. 

Anderson A Eddy ▼. C. N. B., [1918] 3 
W. W. R. 107. 
Fgl. Fraser v. C. N. R., 620. 

Anglo-Frenok Co-operatiTe Society, 
In re. En p. PeUy (1882), 21 Ch. D. 
492. 
Fol. Re Bailey Cohali Mines Ltd., 136. 

Amoldi ▼. Oonin (1875), 22 Gr. 314. 
Appl. Read v. Whitney, 474.. 

Askby ▼. Harris (1868), L. R. 3 G. P. 
523. 
Fol. Huhhs v. Black, 104. 

Askton T. Wood (1857), 3 Jur. N. S. 
1164. 
Fol. Boicles V. Vauw, 734. 



Asselin and Cleskom, Be (1903), 6 O. 
L. R. 170, 
Spec. ref. to. Re Neto York Life Insur- 
ance Co. and Fullerton, 378. 

• 

Assets Coy. ▼. Mere Boiki (1905), A. 0. 

176. 
Ref. Dom. Fire-Brick d Clay Products 

Ltd. V. Pollock, 423. 
Fol.. Ross V. StovaU et al, 424. 

Atty.«Oen. for Ontario ▼. Canadian 
Niagara Power Co. (1912), 2 D. L. R. 
425; 3 O. W. N. 545. 
Dist. Atty.'Oen. for Ontario v. Electri- 
cal Development Co. Limited, 167. 

Atty.*Oen. for Ontario ▼. Canadian 
Viasara Power Co., [1912] A. G. 
852. 
Fol. Atty.'Gen. for Ontario v. Electrical 
Development Co. Limited, 167. 

Atty.-Oen. ▼. Manekester Corporation 

(1893), 2 Ch. 87. 
Ref. Guardian Assce. Co. v. Matthew, 
364. 



Baeder and Can. Order of Ckosen 
Friends, Be (1916), 36 O. L. R. 30. 
Ref. Re Hewitt d Hewitt, 376. 

BaUey t. Sweating (1861), 9 O. B. N. S. 
843. 
Fol. Camphell v. Mahler, 629. 

Bain T. FotkergiU, L. R. 5 H. L. 158. 
Ref. Ross V. StovaU et al., 424. 

Baines t. Cnrley (1916), 38 O. L. R. 301. 
Appl. Johnson d Carey Co. v. (7. N. R. 
W. Co., 148, 474. 

Ball T. Crompton Corset Co. (1886), U 
P. R. 256. 
Ref. to. NetfKomhe v. Evans, 183, 748. 

Ballantyne t. Hettinger, 8 Alta. L. R. 
412 ; 7 W. W. R. 528. 
Dist. Prosser v. Hudson's Bay Co., 726. 

Bannister t. Tkompson (1913-14), 29 
O. L. R. 662; 32 O. L. R. 34. 
Spec. ref. to. Osborne v. Clarke, 364. 

Barker ▼. Con (1876), 4 Oh. D. 464; 46 
L. J. Ob. 62. 
Appl. Wilson Y. Patterson, 736. 
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Barker ▼. Ferg^tson, 16 O. I<. R. 252. 
Appvd. Hesa v. Greentoayj 438, 535. 

Barnard ▼. KeUog, 10 Wall. U. S. 383. 
Fol. John HaUaan Ltd. v. Bainton, 636. 

Barry ▼. Anderson (1891^ 18 A. R. 247. 
Fol. Hoehn Y. Marshall, 494. 

BattlshlU ▼. Reedj, 18 C. B. 696. 
Consid. Rohson v. WUsofty 271. 

Bandalns ▼. Riohardson (1906), A. G. 
169, 185. 
Ref. Wannamaker v. Livinffaton, 750. 

Beal ▼. Mieh. Central R. R. Co. (1909), 
19 O. L. R. 502. 
Fol. Jar via v. Connell, 92. 

Beamisli ▼. Rioliardsoi| A Sons, 49 S. 

C. R. 595 
Fol.* Medicine Hat Wheat Co. v. Norria 
Commiasion Go.y 209. 

Beeoham ▼. Smith, El. Bl. & El. 442. 
Fol. McDermott v. Fraaer d McDougall, 
86. 

Berkley's Trusts, Re (1879), 8 P. R. 193. 
Ref. Re Hughea, 714. 

Bevan ▼. Barnett, 13 T. L. R. 310. 
Appl. StravSf etc. v. Intemationalt 439. 

Bickford ▼. Town of Chatham (1889), 
16 Can. S. C. R. 235. ' 
Fol. Matheaon v. Toicn of Mitchell, 763. 

Bins Kee ▼. Yiek Chong (1910), 43 S. 
C. R. 334. 
Fol. Gordon V. Fraaer, 491. 

Blair, In re E. O., 23 N. iS. R. 225. 
Fol. In re Frank Mackay, 239. 

Blair ▼. Bromley (1846), 5 Hare 542. 
Dist. Johnaton v. Brandon, 556. 

Blake ▼. Hnmmel (1884), 51 L. T. R. 43. 

Appl. Lynch- Staunton v. Somerville, 686. 

Bonanza Creek Gold Mining Co. Ltd. 

▼. The King (1916), 1 A. G. 566. 
Ref. Baail v. Spratt, 141. 
Disc. In re Lands d Homea of Canada 

Ltd. (Rohertaon'a Case), 122, 133. 
Dist. Weyhum v. Honahurger, 124, 126, 

143. 

Boulevard Heights ▼. Veillenz, 52 Can. 
S. C R. loO. 
Dist. Matthew v. Guardian Aaace. Co., 
164. 

Boulevard Heights ▼. Veillenz, 52 S. 

C. R. 185; 9 W. W. R. 742. 
'Ref. Guardiaai Aaace, Co. v. Matthew^ 
364. 

Bonlton ▼. Langmnir, 24 A. R. 618. 
Refd. to. Sparka v. Conmee, 85. 

Bonlton and Town of Peterborongh, 

Re (1859), 16 U. C. R. 380. 
Ref. Re Butterworth and City of Ottawa, 
519. 



Boyd ▼. South Winnipeg (1917), 2 W. 
W R. 489. 
Inappc. J. H. Tremhlay Co. Ltd, v. 
Greater Wpg. Water Diatrict, 93. 

Brand ▼. Green, 13 Man. R. 101. 

Appl. Woodward d Co. Ltd. v. Koeford, 
664. 

Brawley ▼. United States (1877), 96 
U. S. 168. 
Fol. Suaman v. Baker, 642. 

Breeze ▼. Midland R. W. Co. (1879)', 
Gr. 226. 
Dist. Johnaon d Carey Co. v. Canadia/n 
Northern R. W. Co., 148, 474. 

Brenner ▼• Toronto R. W. Co., 13 O. 

L. R. 423; 15 O. L. R. 196; 40 S. C. R. 
640. 
Dist. Paraons v. Toronto R. W. Co., 617. 

Briokles ▼. Snell, [1916] 2 A. C. 599. 
Appvd. Brown v. WaUh, 651. _ 

Bristol Tramways, eto*, Carriage Co. 
▼. Fiat Motors Ltd. (1910), 2 K. B. 
831. 
Fol. Randall Y. Bawyer-Maaaey Co. Ltd., 
634. 

B. C. Eleotrio ▼. Iioaeh, [1916] 1 A. G. 
719. 
Disc. ' Paraon v. Toronto R. W. Co., 617. 

British Westinghouse Eleotric Co. ▼• 
Underground Eleetrie Rys. (1912), 
A. C. 673. 
Fol. Re McNaught and Stokea-Stephens 
Oil Co. Ltd. {No. S), 33, 34. 

Brown ▼. Howkes (1891), 2 Q. B. 718; 
61 L. J. Q. B. 161. 
Ref. Scott V. Harris, 453. 

Bruty ▼. Edmundson (1917), 2 Oh. 286 ; 
(1918), 1 Oh. 112. 
Ref. TyrreU v. Tyrrell, 302. 

Bryan ▼. Whistler (1828), 8 B. & C. 
288 
Dist. Huhha v. Black, 104. 

Burohell ▼. Oowrie (1910), A. O. 614. 
Dist. Colonial Real Eatate Co. v. La Com- 
munautCy etc., 576. 

Bnrdett, In re (1888). 20 Q. B. D. 810. 
Fol. Britiah Am. Fiah Corp. Ltd. v. The 
King, 226. 

Burnett ▼. McBean, 16 U. O. R. 466. 
Ref. to. McArthur V. Nilea, 432. 

Bush ▼. "WhitehaTen Trustees, 2 Hud- 
son on Bldg. Contracts 118. 
Inapplc. J. H. Tremhlay Co, Ltd. v. 
Greater Wpg. Water District, 93. 

O. 

Camidge ▼. Allenby (1827), 6 B. & C. 
373. 
Fol. McGlynn v. Haaiie, 86. 

Campbell ▼. Holyland, 7 Oh. D. 166. 
Ref. Credit Fonder F. C v. Redekope^ 
423, 449. 
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Canadian Oa« Pawer A Lannolies Ltd. 
• ▼. Orr Bros. Ltd. (19U), 23 O. L. R. 

616: 
Fol. Randall v. Soioyer-Massey Co,, 634. 

O. N. Paoifio Bly. Oo. t. City of New 
Westminster (1917), A. C. 602; 86 
L. J. P. C. 178. 
Fol. C. N. P. Rly: V. Vernon; O, N. P, 
Rly. V. ArfMirong^ 47. 

Carr ▼. Corfield (1890), 20 O. R. 218. 
Fol. Bwnk of Montreal V. Btair, 314. 

Carter ▼. Canadian Northern R. W. Co. 

(1911), 24 O. L. R. 370. 
Dist. MoUons Bank y. Cranston, 589. 

Cartwright ▼. Town of Napanee (1905), 
11 O. L. R. 69. 
Ref. Re Butterworth and City of Ottawa, 
519. 

Caswell, ,Re, 5 Sask. L. R. 213 ; 1 W. W. R. 

941 ; 20 W. L. R. 469. 
Disappvd. In re Muirhead Eatate, 759. 

Chanter ▼. Hopkins (1838), 4 M. & W. 
390. 
Fol. Gardner v. Merker, 633. 

Chapman ▼. Edwards, 16 B. G. R. 324. 
Dist. Bank of HanUlton v. H artery, 419. 

Chatfield t. Cunningham (1802), 23 O. 
R. 153. 
Fol. Eoehn v. Marshall, 494. 

Chilliwaok Evaporating A Packing Co. 
V. Chung, 25 B. C. R. 90; (1918), 1 
W. W. R. 870. 
Ref, Trumbell v. Trumhell, 251, 315. 

Chisholm ▼. Provineial Insee. Co. 

(1869), 20 U. C. 0. P. 11. 
Fol. Stctddon v. Liverpool Man. Insce. Co,, 
360. 

Churchward ▼. The Qneen (1865), L. R. 
1 Q. B. 173. 
Fol. Canada Cycle and Motor Co. Lvm- 
ited V. Mehr, 666. 

Clark ▼. Freeman, 11 Beav. 112. 

No longer authority. Miokelson v. KiUr 
Em-Quick Co,, 364. 

Clark ▼. Ward, Kirstein ▼• Ward, 2 

Alta. L. R. 101 ; 9 W. L. R. 675. 
Ref. Fallis v. Bolton, 534. 

Colnmhia Bitnlithic Limited ▼. Brit- 
ish Columbia Electric R. W. Co. 

(1917), 55 Can. S. C. R. 1, 34. 
Ref. to and disc. Follick v. Wahash R. 
R. Co. 609; Parsons v. Toronto R. W. 
Co., 617. 

CoUyer ▼. Isaacs (1881), 19 Ch. D. 342. 
Fol. Truffts d Guarantee Co. Ltd. v. 
Grand Valley R. W. Co., 392, 594. 

Conrod ▼. The King (1914), 49 Can. S. 
C. R. 577. 
Fol. Gingras v. The King, 234. 



Cooke ▼. Midland G. W. Rly. of Ire- 
land (1909), A. C. 229. 
Fol. Element v. Northern Navigation Co,, 

531. 
Dist. Shilson v. Northern Ontario Light 
and Power Co, Limited, 535, 540. 



Comfort ▼. Brown (1878), 10 Oh. D. 113. 
Appl. Re Kendrew, 764. 

Corham t. Kingston (1889), 17 O. R. 432. 
Fol. Scott V. Crinnian, 720. 

Cote ▼. Richardson Co., 38 Can. S. G. R. 
41. 
Fol, Pulos V. Lasanis, 189. 

Covert ▼. Janien (No. 2), 1 Sask. L. R. 
429. 
Ref. Krienke V. Sohafter et ai,, 561, 708. 

Co« ▼. Bnrbidge, 13 C. B. (N.S.), 430. 
Fol. Whalley v. Vandergrand, 16. 
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Bank (1905), A. C. 168; 74 L. J. P. C. 
62. 
Ref. Scott V. Harris, 463. 

Crain t. Wade (1917), 55 Can. S. C. R. 
208. 
Fol. Re Bailey Cobalt Mines Ltd., 136. 

Crawford ▼. Tilden (1907), 14 O. L. R. 
572. 
Fol. Johnson d Carey Co, v. C, N. R, W. 
Co., 148, 474. 

Crigglestone Coal Co., In re (1906), 2 
CJb. 327. 
Ref. Re Edmonton Brewing d Malting 
Co, Ltd., 77, 128. 

Cvrrey ▼. Cnrrey (1^10), 40 N. B. R. 96. 
(Fol. HaUett v. Bank of Montreal, 27. 

D. 

Dakin A Co. ▼. Lee (1916), 1 K. B. 566. 
Ref. Ja^se-Mitchell Construction Co. v. 
City of Calgary. 
Ew p. Burton v. Hookwith, 96, 97. 

Dalton ▼. Angns (1881), 6 App. Cas. 740. 
Fol. Re Waterloo Local Board of Health, 

CamphelVs Case, 20, 644. 
Fol. Rohson v. Wilson, 271. 

Daly ▼. Brown (1907), 39 Can. S. C. R. 
122, 148, 149. . 
Spec. ref. to.* Sproule v. Murray, 299. 

Dasylva t. Dvfonr (1866), 16. L. C. R. 
294. 
Ref. Sheehan v. Mercantile Trust Co. of 
Canada Limited, 171. 

Davies ▼. Township of Ushorne (1916), 
36 O. U R. 148. 
Expl. Roe V. Township of Wellesley, 324. 

Davis and City of fToronto, Re (1891), 
21 O. R. 243. 
Ref. Snow v. City of Toronto, 626. 

De BeauToir t, De Beanvoir (1852), 3 
H. L. C. 524. " • 

Appl. Re Kendrew, 764. 
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Degg ▼. Midland R. W. Co. (1887), 1 
H. & N. 773. 
Dist. Mahoney v. City of Guelph, 536*. 

Delong ▼. Mnmford (1878), 25 Gr. 586. 
Fol. Wannamaker v. lAvingsion, 750. 

Dempster ▼. Iiewis (1903), 33 Can. S. 
C. R. 292. 
Fol. Jarvis v. Vonnelh 92. 

Derry ▼. Peek, 14 Ai>p. Gas. 337. 

Ref. Devall v. Gorman, Clancy d Grindley 
Ltd., 484. 

Dimes ▼. Grand Jnnotlon Canal Oo. 

(1852), 17 Jur. 73. 
Dist. Re Tororvto R. W. Co. d City of 
Toronto, 603, 604. 

Dingle ▼• World Newspaper Co. (1918), 
43 O. L. R. 218. 
Dist. Pohlman v. Herald Printing Co. of 
^Hamilton LtmHedy 258. 

Dow ▼. Black, L. R. 6 P. C. 272. 
Ref. MoMillan v. City of Winnipeg, 517. 

Drkew ▼. Altoona City (1888), 121 

Penn. St. 401. 
Appl. MiUs V. Continental Bag and Paper 

Co., 165. 

Duke de Cadaval ▼. Collins (1836), 4 
A. & E. 858. 
Fol. Blanchard v. Jaoohi, 268. 

Dvnlop Pnenmatio Tire Co. ▼. New 
Oarage A Motor Co. (1915), A. O. 
79. 
Ref. Janse-MitcheU Construction Co. v. 
City of Calgary f 96, 97.. 
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(1913-1915), 30 O. L. R. 87; 51 Can. 
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2 Times L. R. 460. 
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Fol. Gardner V. Merker, 633. 
Fol. John Hdllam Limited V. Bainton, 
636. 

Walsk T. Iionsdale (1882), 21 Gh. D. 9. 
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Fol. In re Galbraith Estate, 690, 760. 

Watkins ▼. Nask (1875), L. R. 20 Eq. 
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Fol. Smith v. Ontario and Minnesota 
Power Co, Ltd,, 742. 



Wrisht T. Carter (1003), 1 Oh, 27. 
Fol. Ralston v. Tanner, 268. 



Y. 



Torksliire ▼. Edmonds. 7 B. G. R. 348. 
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Breckenridge Estate, Re, 377. 
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Children's Protection Act, In re: Triskow's 
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Green v. Ilenneghan, 106 (also 30 Can. Cr. 
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Rex V. Shaak, 76 (also 30 Can. Cr. Ca. 295; 
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Robin Ilood Mills Limited v. Harrison, 196. 

Solvang, In re, 84 (also 43 D. L. R. 549.) 
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''38.) 
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Great Northern Insurance Company v. Whit- 
ney, 543. 

Stokes-Stephens Oil Company v. McNaught, 
549. 

43 D. L. R. 
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Gardner, Deceased, In re Estate of W. H., 
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Mining and Smelting Company, Limited, 
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Limited, 372. 
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Lumber Company, 298. 
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Moore v. Confederation Life Association, 465. 

Morse et al. v. Mac & Mac Cedar Company, 
417. 
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pany Limited, 162. 
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C. R. 1.) 

North Pacific Lumber Company Limited v. 
Sayward, 322. 
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Re, 109. 
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Century Insce. Co., 138. 
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Co., 476. 

Rex V. Ham et ad., 237. 



Rex [ex rel. Robinson 1 v. Quin, 362. 

Royal Bank of Canada, The v. Gold, Evans 
and Woodworth, 409. 

Royal Bank of Canada v. McLennan, 183. 

Stephen et al. v. Miller et al., 388. 

Terainshi v. Canadian Pacific Railway Com- 
pany, 497. 

Terainshi v. Canadian Pacific Railway Com- 
pany (No. 2), 536. 

Walker v. W. B. Lees; May E. Lees, Third 
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Western Union Fire Insurance Company v. 
Alexander, Loggin & Holmes, 393. 

26 B. C. R. 

Burns & Company Ltd., P. v. Godson, 46. 
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South Vancouver, and the Cori>oration 

of the Township of Richmond, 60 (also 

43 D. L. R. 214.) 
Gavin v. The Kettle Valley Railway Com? 

pany, 30 (also 43 D. L. R. 47.) 

43 D. I.. R. ^ 

B. C. Securities v. Mutual Life, 184. 

44 D. L. R. 

Arnold Estate (P.C.), 12. 

C. N. P. Railway v. Kelowna, 315. 

Dom. Trust Co. v. N. Y. Life, Mutual Life, 

Sovereign Life (P.C), 12. 
Seattle Construction Co. v. Grant Smith, 90. 

30 Can. Or. Cases. 
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Rex V. Young, 137. 



BiANTTOBA. 



29 M. R. 



Bartlett v. Winnipeg Electric Ry. Co. and 

Can. Nor. Ry. (3o., 91. 
Canadian Northern Ry. Co. v. Wilson, 193. 
Freedman v. City of Winnipeg, IM (also 43 

D. L. R. 126.) 
Haney v. Canadian Northern Ry. Co., 61. 
O'Grady v. Lecomte, 1. ' 

Perry v. Perry, 23. 
Prowse v. C. N. R., 6. 
Rex V. Lorette, 123 (also 43 D. L. R. 129) 



Robb V. Merchants Casualty Ck)., 113 (also 

44 D. L. R. 185.) 
Smith, y. Curry et al*, 97. 

30 Can. Cr. Cases. 

Rex y. Lorette, 23. 
Rex y. McAuley, 145. 

44 D. lu R. 

Brand v. National Life Assce. Co., 412. 



NEW RRUlfSWICK. 



30 Can. Cr. Cases. 



43 D. I.. R. 



Belyea, Ex parte, 30 Cah Cr. Ca. (N3.), Hallett v. Bank of Montreal, 115. 

284 
Rex v. Cady, 168. 
Rex V. Keirstead, 175. 
Rex V. Lavesque, 190. 
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31 Can. Cr. Cases. 

Rex V. Bertrand, 2. 
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30 Can. Or. Cases. 



Rex V. Bainbridse, 214. 

Rex V. Garswell, 282. 

Rex Y. Gondola, 298. 

Rex V. Harvey, 160. 

Rex y. Ledue, 246. 

Rex T. Lynch-Staunton, 209. 

Rex V. Moore, 206. 

Rex y. McEwan, 212. 

Rex y. Rodney, 259 (also 43 D. It, R. 404.) 

Rex y. Welford, 156. 

Stone V. World Newspaper Co. I/td., 8. 

43 D. I.. R. 

Armstrong, etc., Co. y. G. T. R., 122. 
Can. Gen. Securities y. George, 20. 
Crawford y. Batharst Land, etc., Co., 98. 
Dannecker y. Int. Securities Co., 28. 
Dawson y. Toronto and York RAdial, 377. 



Gerow v. Hughes, 307. 

Hays V. Wetland, 137. 

Judson y. Haines, 227. 

Marshall v. Halliday, 245. 

Orth V. Hamilton G. & B. Electric Co., 544. 

Oshawa Bd. of Water Comrs. y. Rot>flon 

Leather Co., 89. 
Surichs v. Hughes, 297. 
Toronto v. T. and Y. Radial Co., R., 49. 
Wheeler y. Hisey, 92. 
Yost T. Int. Securities Ltd., 28. 

44 D. lu R. 

Cook V. Hinds, 586. 
Shields v. Shields, 763. 

46 D. lu R. 

Monkman y. Chosen Order of Emends, 701. 



QUEBEC. 



30 Cam Or. Oases. 



43 D. I.. R. 



Drapeau y. Recorder's Court, 249 (also 43 Archambault y. Lapierre, 42. 
D. L. R. 309.) Auger y. Beaudry, 65. 

Del Salo v. Montreal, 96. 



SASKATCHEWAN. 



11 Sash. I.. R. 



Anderson y. Johnston et al., 478 (also 30 

Can. Cr. Ca. 268; 43 D. L. R. 183.) 
Beayer Lumher Co. y. Quebec Bank, 320. 
Boyd y. Larson, 324. 
Boulter- Waugh y. Phillips et al,, 297. 
Bratts Lake et al., R. M. of y. Hudson's Bay 

Co., 357. 
Canadian Bank of Commerce y. E^'e, 468 

(also 43 D. L. R. 464.) 
Coe y. Mayberry, 425. 
Cummings v. Silverwood, 407. 
Eakins y. Town of Shaunayon, 310. 
Edgar v. Bahrs, 457. 
Fletcher y. Fletcher, 391. 
Garrett y. Moose Jaw, 307- 
Hart V. Great West Securities & Trust Co., 

336. 
Hilton V. Robin Hood Mills Limited, 370. 
International Harvester Co. of Canada Ltd., 

y. Zax1i>ok, 354. 
Kaufman v. R. M. of Baildon, No. 131, 481 

(also 43 D. L. R. 487.) 
Kolbe Estate, In re, 405. 
Lawrence v. Trustees of Beaver Valley S. D. 

No. 3804 et al., 429. 



Lett y. Gettins, 439. 

Mitchell V. Mortgage Co. of Canada, 447. 

Northern Trust v. Wasylkovsky, 388. 

0*Mealy v. Swartz, 376. 

Pixley v. Bedford, 345. 

Pollock V. Holitzki, 352. 

Rex V. O'Brien, 484. 

Seinbane et al. y. Christopherson, 385. 

Smith Grain Go. y. Spencer, 328. 

Stewart Estate, In re, 332. 

Theatre Amusement v. Squires et al.i 411. 

Watson V. Guillaume, 348. 

Western Trust Co. v. Olson et al., 418. 

Worsley v. Canadian Northern Ry. Co., 473. 

Zaiser v. Jesske, 462. 

67 8. 0. R. 

Canadian Pacific Railway Co. y. Walker, 

493. 
Hart-Parr Co. y. Wells, 344. 
Rogers Realty Company y. The City of Swift 

Current, 534. 

43 D. L. R. 

Regina (City of) v. McCarthy (PC), 112. 
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